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UNITED STATES DISTRICT COURT
EASTERNDISTRICT OF MICHIGAN
SOUTHERNDIVISION

THOMAS LEROY FULLER (#237590),

Plaintiff,
CASE NO. 2:13-CV-13171
JUDGE MATTHEW F. LEITMAN
MAGISTRATE JUDGEANTHONY P. PATTI
V.
DAVID KERR,
GARY DAVIS,

JANET COCHRAN and
JOHN HAWLEY,

Defendants.
/

ORDER (A) GRANTING PLAINTIFF'SMOTION TO COMPEL
COMPLIANCE WITH SUBPOENA (DE 47) AND REQUIRING A
RESPONSE; (B) STAYING DEFENDANTS DISPOSITIVE MOTION (DE
48) and (C) DEEMING MOOT IN PART AND GRANTING IN PART
PLAINTIFF'SMOTION FOR EXTENSION AND/OR TO STAY (DE 52)

A. Introduction

Currently, there are five (5) motions pending before the ICoWE 20, DE
38, DE 47, DE 48 and DE 52. Among these are (A) Plamiifecember 29, 2014
motion to compel compliance wigubpoena (DE 47)B) DefendantsDecember
31, 2014 motion to dismiss and for summary judgment (DE 48) and (C) Plaintiff
February 12, 2015 motion for extension and/or to stay (DE 52).

This order resolves two (2) of the pending motions.
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B. Discussion

1. Motion to Compel Compliance with Subpoena (DE 47)

Col. Kriste Kibbey Etue is the Directof the MichiganState Police (MSP).
See www.michigan.gov/msp, "About Us|Meet the Director.” On or about
August 28, 2014, Plaintiff served Etuetlva subpoena to produce a certified copy
of CR-94708-14. DE 47 at 5-7. According to Plaintiff, this fpertains to the
Assault and Battery investigation DEfendant David Kerr against Plaintiff. DE
47 at 11 2.

Plaintiff received a response from Rertdultberg, MSP Assistant Freedom
of Information Act (FOIA) Coordin@ar, on September 11, 2014; however,
according to Plaintiff, the response diot include the information it purportedly
enclosed. DE 47 at11.3. On September 17, 2014, Plaintiff wrote back to
inform Hultberg that the requested infation had not been enclosed; however,
Hultberg has not acknowledged Plaingfletter, nor has Plaintiff been provided
with the information as requestedthe subpoena. DE 47 afj4.

On December 29, 2014, Plaintiff filedvarified motion (DE 47) to compel
compliance with the subpoesarved on Col. Etue. DE 47 at 3. Plaintiff claims
that the information sought in CR-94708-1glnecessary for the trial preparation in

this matter. According to Plaintiff, hécannot obtain the information contained in



the investigation repohiy [any] other means. DE 47 at 21 5. In support of his
motion, Plaintiff cites Fed. R. Cie. 45 (DE 47 at 14) and relies upoExxon
Shipping Co. v. U.S Dept. of Interior, 34 F.3d 774 (9 Cir. 1994} andUnited
Satesv. Nixon, 418 U.S. 683 (1974) (DE 47 afi4] 6, 7). In sum, Plaintiff
requests:

... that the Court enter an Ordeompelling Colonel Kriste Kibbey

Etue to Comply with the commarmd the subpoena served on her on

August 28, 2014 and provide Plaintiff with a certified copy of State

Police files: CR-94708-14 and S-96315-14 concerning the

investigation of the ass[au]lt amattery of Plaintiff by Defendant

David Kerr within ten (10) daysf the Order complell]ling her

compliance or be held in contempt of court.

DE 47 at 2. There has been no respongkisamotion. While Etue is not a
party to this case, Plainti#f certificate of service dicates that a copy of his

December 29, 2014 motion (DE 47) was natie Etue at 333 South Grand Street,

P.O. Box 30634, Lansing, Michigan 4890%ce DE 47 at 3. According to the

“Rule 26(c) and Rule 45(c)(3) give ample discretion to district courts to
guash or modify subpoenas causingdue burden.The Federal Rules also afford
nonparties special protection against tihmee and expense of complying with
subpoenasSee Fed.R.Civ.P. 45(c)(3)(A)(ii). Inaddition, the Rules can prevent
private parties from exploiting governmeamployees as tax-supported pools of
experts. See Fed.R.Civ.P. 45(c)(3)(B)(ii)), (iii)(a court may in its discretion
disallow the taking of a non-retainedpert's testimony unless the proponent
makes a showing of substantial neédthat “cannot be otherwise met without
undue hardshipand payment of reasonable ca@npation) (emphasis added). The
Rules also recognize and pot privileged information.See Fed.R.Civ.P.
45(c)(3)(A)(ii)).” Exxon, 34 F.3d at 779.



MSP website, the MSP Headquarterslacated at 333 S. Grand Ave., P.O. Box
30634, Lansing, Ml 48909-0634. Therefore, the Court assumes that Etue received
the motion and has no substantive objecttorthie subpoena underlying it.

2. Motion for Extension and/or to Stay (DE 52)

The Courts January 22, 2015 order (DE 51) originally set Plalatdéadline
to respond to Defendant@ecember 31, 2014 disptige motion (DE 48) for
March 9, 2015. Plaintiff has twice soudbtextend his response deadline.

First, on February 12, 2015, Plaintiileld a motion (DE 52) for extension of
time to file a motion iropposition to Defendaritsotion for summary judgment
(DE 48) and/or to stay to allow time to obtain discoveryAmong other things,
Plaintiff points to his December 22014 motion (DE 47) to compel compliance
with subpoena served upon MSP Director @uoiste Kibbey Etueand cites Fed. R.
Civ. P. 56(d) {When Facts Are Unavalde to the Nonmovart). See DE 52 at 2
9 5b, DE52 at J] 7, DE 52 at 91 12, DE 52 at 6. By this motion, Plaintiff
requests an extension of the response deadline to March 2;&Qigil a time
after the [Defendants] providae [P]laintiff with thesubpoenaed police reports so
that he can provida proper response€].] DE 52 at 6see also DE 52 at 27 5.

The Court has yet to rule dhis motion, but notes thétrequests a motion response

“That motion purportedly was signed Blaintiff on February 1, 2015 (DE 52
at 6) and mailed out either that day or the next (DE 52 at 7); it is not clear which.
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deadline which igarlier than that previously set by the Court. Perhaps the
Court’s January 22, 2015 order (DE S&}ting the deadline for Marclf @rossed
paths with Plaintiff’s extension requéBiE 52), seeking an extension to Marcfi 2

Second, on March 11, 2015, Plaintiff filed another motion (DE 53) to enlarge
time to respond to the motion for summargigment (DE 48). Here, too, Plaintiff
mentions Fed. R. Civ. B6 and his effort to obtain police reports. DE 53 atfp-6
9. In the end, Plaintiff requested extension of the response deadline to March
19, 2015. DE53at3,5,6. On Mhart3, 2015, the Court &ared an order (DE
54) granting Plaintif6 motion to enlarge time tespond (DE 53) to Defendahts
motion for summary judgment (DE 48) asekting the response deadline for March
19, 2015.

Plaintiff’'s March 16, 2015 dispositive motioesponse was filed with the
Court on March 20, 2015 (DE 55). ThereimaiRtiff again mentions his efforts to
obtain police reports. See DE 55 at 197 2. According to Plaintiff{the state
police have yet to conypwith [his] request. DE 55 at 197 22
C. Order

Upon consideration, Plaintif December 29, 2014 motion to compel

compliance with subpoena served on Krisiiebey Etue (DE 47) is GRANTED.

*0On March 27, 201®efendants filed seply. DE 57.



Etue SHALL comply with tk subpoena no later than .5, 2015. In addition,
the Clerk of the Court iIBIRECTED to serve a copyf this order upon Etue at
MSP Headquarters (333 S. Grand AvRQ. Box 30634, Lansg, Ml 48909-0634).

In the meantime, the Court will &I consideration of Defendantgending
dispositive motion (DE 48) until further ondef this Court. Also, Plaintifé
February 12, 2015 motion (DE 52) is DEEMBIBDOT to the extent it sought an
extension of the response deadline; haevethe motion (DE 52) is GRANTED to
the extent it sought a stay to allow titeeobtain discovery. No later than April
22, 2015, Plaintiff SHALL inform the Coury writing, whether he has received the
documents sought from the MSP andsaf whether he seeks a period of time
within which to supplement &iMarch 20, 2015 response (DE 55).

Finally, DefendantsSeptember 16, 2014 motion to compel (DE 20) and
Plaintiff’'s October 31, 2014 motion for proteeiorder (DE 38) Wl be addressed
under separateover.

IT 1SSO ORDERED.

Dated: April 1, 2015 s/Anthony P. Patti
Anthony P. Patti
UNITEDSTATESMAGISTRATE JUDGE




