Short v. Kelly et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

RICHARD SHORT,

Plaintiff, Casda\o. 13-cv-13246
Hon. Matthew F. Leitman
V.

JOHN KELLY, et al.,

Defendants.
/

OPINION AND ORDER SUSTAINING IN PART AND OV ERRULING IN
PART PLAINTIFF'S OBJECTIO NS TO THE REPORT AND
RECOMMENDATION (ECF #25); ADOPTING IN PART AND
REJECTING IN PART THE MAGI _STRATE JUDGE'S REPORT AND
RECOMMENDATION (ECFE #22); AND GRANTING IN PART AND
DENYING IN PART DEFEND ANTS' MOTION FOR SUMMARY
JUDGMENT (ECF #13)

Plaintiff Richard Short (“Short”) is ammate in the custly of the Michigan
Department of Corrections (the “MO®). On July 30, 2013, Short filed a
Complaint against numerous MDOC employeem their individual and official
capacities — who worked at the Centidichigan Correctional Facility (the
“CMCF”), where Short was once incarceratecsedCompl., ECF #1.) Among
other things, Short alleges that JohnlK¢“Kelly”), an Assistant Resident Unit
Supervisor at the CMCF retaliatedaaigst him by (1) issuing a misconduct ticket
on July 20, 2012 (the “Jul20 Misconduct Ticket”) “based solely on [Short]

having written [a previous] gvance” against KellyseeCompl. at 1, Pg. ID 4),
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and (2) subjecting him to &ransfer screen,” leading to his transfer from the
CMCF. (d. at 2, Pg. ID 5). Short also assettiat Val Hull (“Hull”), a corrections
officer at the CMCF, “solicited severather prisoners ... to assault [him] in
retaliation for having written [a] grievance against Kellyld. @t 1, Pg. ID 4.)

On February 12, 2014, DefendsnHull and Kelly jointly moved for
summary judgment. SeeECF #13.) On July 23, 2014, the Magistrate Judge
issued a Report and Recommendation {R&R”) recommending that the Court
grant in part and deny in gdDefendants’ motion. SeeECF #22.)

In the R&R, the Magistrate Judgesti recommended that the Court dismiss
Short’s claims brought against Kellmé Hull in their official capacities. See id.
at 8, Pg. ID 187.) Nexthe Magistrate Judge recomnued that the Court grant
Defendants’ motion as to Hull's allegedisitation of inmates to attack Short and
as to Kelly’'s writing of theJuly 20 Misconduct Ticket. See id.at 9-10, Pg. ID
188-189.) Finally, the Magistrate Judgecommended that the Court deny
Defendants’ motion with respect to Kellyadleged participatioin Short’s transfer
from the CMCF. $ee idat 10-16, Pg. ID 189-195.)

On August 14, 2014, Short filed objections to the R&SegECF #25.)
Short objects to the R&R on two groundsirst, Short argues that the Magistrate

Judge erred when he recommended disimg Short's claim against Hull for

' The Court had previously dismissetio®’s claims against each of the other
Defendants to this actionS¢eDecember 12, 2013, order, ECF #4.)
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allegedly plotting tchave Short attacked by other inmateSed id.at 2-3, Pg. ID
204-205.) According to Shortyarious courts have held that prison officials who
identify an inmate in a manner intended tomke assault, or the fear of assault,
may be held liable for an Eighth Amendment violationd. at 3, Pg. ID 205.)

As the Magistrate Judge aptly pointed out, however, Short has failed to
present evidence that he experien@@y harm — physical, psychological, or
otherwise — due to Hull'sllaged solicitation plan. beed, Short has not alleged
nor presented evidence that he had amgr knowledge of Hull's alleged scheme
or that he everelared such a plotSee, e.g., Thompson v. County of Medina, Ohio
29 F.3d 238, 242 (6th Cifl.994) (“This Court has helthat while a prisoner does
not need to demonstrate that he has beervitttim of an actual attack to bring a
personal safety clainine must establish that heasonably feared such an attdrk
(emphasis added). Short is therefore wastly different posture than the inmates
in the cases Short cites whose knowledgeagbrison official’s threats and/or
actions caused them direct harm oarfe The Court therefore overrules Short’s
first objection and will adopt the R&R the extent it recommends granting Hull
summary judgment.

In his second objection, Short argubkat the Magistrate Judge erred when
he recommended that the Court dismiksr8s claim against Kelly for writing the

July 20 Misconduct Ticket. Sge id.at 4-6, Pg. ID 206-208.) The Court sustains



this objection. In the R&R, the Magrate Judge found that the July 20
Misconduct Ticket “was pulled shortly after its issuance, and Short does not allege
that he suffered any consequences aseslt.” (R&R at 10, Pg. ID 189.)
However, as Short correctly argues is bbjections, his Complaint does identify
consequences that he claims to havéesed as a result ahe July 20 Misconduct
Ticket. Specifically, Short alleges than July 21, 2012, Lt. Childs, a CMCF
employee, reviewed the July 20 Miscondudcket and, as a result, “seized
[Short's] Gate Pass Detail which auttmad [Short] to work in [his] assighed
position as a Front House Porter.” (Compl. at 1, Pg. ID 4.) Short says that he did
not receive his Gate Pass Detail back until July 25, after the CMCF warden
determined the misconduct ticket waappropriate and pulled the ticketSefe id)

Thus, at this early stage, before any ov@ry has taken place, the Court will allow
this claim to proceed. EnCourt therefore sustains Short's second objection and
will not adopt the R&R to the extent recommends granting Kelly summary
judgment with respect to the July 20 Misconduct Ticket.

Defendants have not fdeany objections to the R&R. Failure to file
objections to the R&R waives any further right to app8akHoward v. Sec'y of
Health and Human Serv€32 F.2d 505 (6th Cir. 1991$mith v. Detroit Fed'n of
Teachers Local 231829 F.2d 1370, 13736 Cir. 1987). Likewise, the failure to

object to the R&R releases the Court frais duty to independently review the



matter. See Thomas v. Ard74 U.S. 140, 149 (1985). &ICourt has nevertheless
reviewed the R&R and agrees withetiMagistrate Judge’s recommendation to
deny Defendants’ motion with respect tollfs alleged participation in Short’s
transfer from the CMCF.

Therefore, for all the reasons stated abdVelS HEREBY ORDERED
THAT (1) Short’'s Objections to the R&R (B #25) are sustained in part and
overruled in part; (2) the Magjrate Judge’s R&R (ECF #22) is adopted in part and
rejected in part; (3) Defendant’s Man for Summary Judgment (ECF #13) is
granted as to Short’s claims against Defaslan their official capacity and as to
Defendant Hull; and (4) Defelant’s Motion for Summary Judgment (ECF #13) is

denied as to Short’s claims againsf&wlant Kelly in his individual capacity.

s/MatthewF. Leitman
MATTHEW F. LEITMAN
UNITEDSTATESDISTRICTJUDGE

Dated: September 24, 2014

| hereby certify that a copy of tleregoing document was served upon the
parties and/or counsel okcord on September 22014, by electronic means
and/or ordinary mail.

sLisa Wagner
Case Manager
(313)234-5113




