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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JARED A. BAKER, ET AL,,

Plaintiffs,
Case No. 13-13279
V.
Paul D. Borman
COUNTY OF MACOMB, ET AL., United States District Judge
Defendants,

/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT (ECF NO. 57) AND DENYING PLAINTIFES’
MOTION FOR SUMMARY JUDGMENT (ECF NO. 59)

. INTRODUCTION

Now before the Court is Defendants Counttyvlacomb, Sheriff Anthony M. Wickersham,
and Captain John Roberts’ Motion for Summary Jueigin (ECF No. 57) Plaintiffs’ filed their
response on September 15, 2014 and Defeadiéed their reply on September 22, 2G14ECF
Nos. 77 & 81).

Also before the Court is Plaintiffs Jared A. Baker, Dann Justin Burbeula, Bret Likins, and
Jason Tabor’s (Partial) Motion for Summary Judgment as to Liability of Defendants Wickersham
and County of Macomb. (ECF No. 59). Defendaffickersham and County of Macomb filed their
response on August 29, 2014. (ECF No. 68). Plaintiffs then filed their reply on September 22,

2014. (ECF No. 80).

! Plaintiffs originally filed a response to the Motion for Summary Judgment on
September 2, 2014, in conjunction with a requesitda fifty-three (53) page response. (ECF
Nos. 69 & 71). The Court granted in paraiRtiffs’ request by allowing a forty (40) page
response. (Order, ECF No. 75). As a result of this Order, Plaintiffs re-filed their response on
September 15, 2014 (ECF No. 77).

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2013cv13279/283338/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2013cv13279/283338/92/
https://dockets.justia.com/

Plaintiffs originally filed their complaithon July 31, 2013 against County of Macomb and
the Macomb Sheriff Anthony Wickersham, allegintaliation in violation of rights to freedom of
speech and association under the United StateSlenmigan Constitutions. (ECF No. 1). Then,
on March 13, 2014, Plaintiffs filed an amendethptaint adding Defendant Captain John Roberts
on the basis that he also participated in the alleged retaliation. (ECF No. 38).

A hearing on this matter was held on Aug2&t2015. For the following reasons, the Court
will GRANT IN PART AND DENY IN PART Defexdants’ motion for summary judgment and
DENY Plaintiffs’ partial motion for summary judgamt as to Defendants Wickersham and County
of Macomb.

II. BACKGROUND

Plaintiffs allege in their complaint thBefendants Sheriff Anthony Wickersham, Captain
John Roberts, and the County of Macomb violdkesdr federal and state constitutional rights by
retaliating against them in response to their political activities and affiliation. Plaintiffs are
employed as deputy sheriffs at the Macomb Coungyifits Office. Plaintifs claim that they were
transferred from their substation assignmentgdenced in the general pool (a position also referred
to as “common field deputy”) by Defendantg@taliation for openly supporting and campaigning
for Greg Stone, a candidate challenging Defendant Wickersham in the 2012 race for sheriff of
Defendant Macomb County.

A. Assignment Process

Plaintiffs’ employment is governed pursuant to Collective Bargaining Agreement (“CBA”)

between the Police Officers Association of Midmgand the County of Macomb. (Defs.’ Br., EX.



A (CBA, 2012-2013), & Ex. B (CBA 2014-2016))Under the CBA therare both preferred jobs
and jobs classified as not preferred. (Exs. A-B4afi7). The Sheriff retagnthe right to make all
job assignments pursuant to the CBA, however Sheriff must make preferred job assignments
according to the provisions of the CBA (spezfly, regarding seniority and time limits on job
placements). (Exs. A-B, at 14-1%).

The CBA also provides that “substation assignismiane not preferred jobs.” (Exs. A-B, at
16). Those positions “shall be assigned at the disleretion of the Sheriff and offered to any
employee within the Office of the Sheriff.1d(). It is undisputed that Defendant Wickersham has
the “ultimate discretion in making deputy assignments at the Sheriff’'s Office” and also has the
authority to change any of the deputy sheriff's assignments recommended by captains of the
Sheriff's Office. (Ex. N, Wickersham Decl. | 2).

Generally and historically, the assignment pssdeegins near the end of the year when the
deputies at the Macomb County Sheriff's Office create an annual “wish list” for their assignment
for the next year and ranked their preferred assignments 1 throu§led&lg.’ Mot. Ex. U & V,

2012 & 2013 wish lists). Notably, the wish lisks not include the position of general pool deputy
or “common field deputy”. These wish lists are then given to the sergeants and lieutenants who
supervise the deputies. (Ex. P, Brossard De23)3-Those sergeants and lieutenants then make

recommendations to their captains (or the jail antriator) for which deputies they would like to

2 There are two versions of the CBA that were operative during the time in question.
Defendants represent and Plaintiffs do not conttalat the two versions of the CBA contain
the same relevant provisions. For ease of reference the Court will collectively refer to both
documents as “CBA”.

% For ease of reference, unless otherwise indicated the exhibits cited will refer to the
exhibits attached to Defendants’ motion for summary judgment.
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have on their shifts and in their substatiansother locations. (Brossard Dep. 23-25; Ex. G,
Wickersham Dep. at 110-11, 120; Pls.” Mot. Ex. Q, Captain Baker 11/21/12 Email requesting
recommendations). The sergeant and lieutemaoimmendations and the deputies’ wish lists are
then forwarded to the captains, including the tthfestaff, and jail administrator, who have one
closed door meeting and determine which depiityoe assigned to each position. (Ex. GG, Darga
Dep. 75-79; Ex. |, B. Baker Dep. at 43-45, 47) making their decisions, the captains and the jail
administrator consult the CBA (as to whetheegain position is a “preferred” position and would
involve consideration of seniority or term limits), a seniority list, the deputies wish lists, and the
recommendations of the deputies’ supervisorsqgingeants and lieutenants). (B. Baker Dep. at 45-
46). After the meeting, the chief sfaff takes the list of assignments to the Sheriff for review and
he makes any changes he believes are necessary. (Darga Dep. 75-79; B. Baker Dep. at 43).
The captains do not have to follow the recommendations of their sergeants or lieutenants and
the Sheriff has the authority to change assignments after the meeting. (B. Baker Dep. at 58).
However, it was “true as a rule” that deputiesdaeed in positions they have signed up for on their
wish list unless they are short of staff and have to assign a deputy. (B. Baker Dep. at 59-60).

B. Defendant Wickersham and His Staff

Defendant Wickersham has served as #tferiMacomb County since 2010 when he was
appointed upon the recommendation of Countgdtxive (and former Macomb County Sheriff)
Mark Hackel. (Wickersham Dep. at 71). The Sherust stand for electioor reelection every four
years; the most recent election was held in 20I®.af 78).

Defendant Wickersham started raising mofar his 2012 campaign for Sheriff in May

2011. (d. at 78). He had two privately paid cangrastaff members and held multiple fund-raising



events. Id. at 78-82; PIs.” Ex. DD, Fund-raising Matds). Macomb County Sheriff's Officer
Greg Stone was Defendant Wickersham’s only opptinghe Democratic primary. (Wickersham
Dep. at 80). Historically, whomever won the Demagic primary would be extremely likely to win
the general election.Id; at 80). The relevant primary election was held on August 7, 2012 and
Defendant Wickersham won the primary, andghlesequent election in November 2012. (Ex. E,
Tabor Dep. at 99).

During the relevant time periods, the officeesving directly under Defendant Wickersham
were his Undersheriff, Kent Lagerquist; his Ghoé Staff, Defendant Captain John Roberts; and
Captains Elizabeth Darga and Brenda Baker.

C. Plaintiffs Support Greqg Stone

Plaintiffs all openly supported Greg Stoimethe 2012 primary election. Plaintiff Tabor
described himself as a “very active [Stone] voluriteéFabor Dep. at 93:8). Plaintiff Tabor had
a large box in the open bed of his truck that featured an advertisement for $doae 9Q; PIs.’
Mot. Ex. P, photos, Bates Nos. 303, 305). RifiiBaker also had advertising on his truck in
support of Stone.Id.; Pls.” Mot. Ex. P, Bates No. 304). dfitiff Burbeula pulled another officer’s
trailer that featured Stone campaign sigrid.; Bates No. 301). Defendant Wickersham testified
that it was common knowledge who the “big Stoaekers were” in the office. (Wickersham Dep.
at 95). Plaintiff Likins testifid that the day of the primary he wore a Stone t-shirt and stood with
Stone handing out fliers at the polls some 200ffeet Defendant Wickersham and Mark Hackel.
(Ex. C, Likins Dep. at 158-59). PHiff Likins also was driving hipersonal truck that day that had

a “Stone for Sheriff” box in the backld().



Additionally, Defendant Wickersham testifiechtthe was aware th@taintiff Tabor owned
one of the trucks advertising for Stone and ®laintiff Burbeula also had a truck that featured
campaign signs for Stone.ld( at 96). Defendant Wickersham further testified that he knew
Defendant Likins supporteStone in the primary.ld. at 134). Defendant Wickersham also knew
that these trucks with Stone signs were parked at the substatitthsat ©@6). Defendant
Wickersham testified, however, he did kabw that Plaintiff Baker supported Stone.

Defendants note that Plaintiffs were alstiical of the current administration and made
comments that the administration was a “bunctoofupt assholes”. (Ex. DD, Sgt. O’'Brien Dep.
at 39, testifying that he felt the “manner” in et Plaintiffs were becoming vocal could damage
their career and included making comments about corruption and also driving vehicles with
campaign signs on them to the substations). miehets also note that Plaintiff Burbeula posted a
status on his Facebook profile stating in parte“Sheriff's office is plagued and corrupt —
corruption at the highest levels and we emplogeder for it ... Coverups and scandals. I've seen
far too many injustices in the department to stgnd by anymore. Greg Stone is one of the most
respectful people I've had the honor to work for. He does not believe in politics. He believes in
Justice.” (Ex. L, Facebook Post; Burbeula Dep. at 87). The post then appears goes on to request
donations for Stone’s campaign.ld.j. Defendant Wickersham was aware of this post.
(Wickersham Dep. at 91).

D. Assignment Process in 2012

The assignment process began at the end of November, 2ZBdeEx( Q, Captain Baker
11/21/12 Email requesting recommendations for assignments). Plaintiffs all requested to remain at

their existing substation positions. (Pls.” Ex. Vskviists). Sergeant Williestified that, per the



usual, he met with other sergeants and lieutemartise midnight shifts at the substations to review

the deputy wish lists and create a handwrittefistcommendations for which deputies they want

for their shifts. (Ex. LL, Willis Dep. at 25-30)That recommendation list was then forwarded to
Captain Baker. I¢l. at 30). Sgt. Willis further testified that it was the unanimous recommendation
that all Plaintiffs should remain at thersa substation positions they held in 2011 &t 31; Ex.

K, Sgt. Mason Dep. at 24-25, recommended Burbéikas, and Baker). Captain Baker testified

that she had previously spoken in opposition of Plaintiff Burbeula receiving a substation because
she did not like his attitude, however, prior to 2013 assignments he had been placed in the substation
ostensibly because his supervisors requested him. (B. Baker Dep. at 91-92).

Defendant Wickersham testified that after balegted he wanted to reorganize the Sheriff's
Department, specifically he “wanted to give p&oplth less seniority an opportunity to work” and
also believed that all deputiesositd work the road regardless tbieir preference. (Wickersham
Dep. at 127-28). Defendant Wickbam did not discuss his negaorganization plan with anyone
prior to the assignment meeting in November 201@. af 132).

To effect his reorganization, Defendantdkérsham made a handwritten list of deputy
names that reflected the deputies that he wanted moved out of the substations to make room for less
experienced officers.Id. at 124-29). There is no dispute thkfour of Plaintiffs’ names were on
the handwritten list. (Ex. M, Roberts Dep. at 84-85). Defendant Wickersham handed his list to
Defendant Roberts before th&sggnment meeting took placdd.(at 125; Roberts Dep. at 30-31).
Defendant Roberts had been part of the assighmeetings since 2001 but this was the first time
he was given such a list. (Roberts Depl2t 31, 40). Defendant Wickersham did not tell

Defendant Roberts why he had created the Idisauss it with him, rather, Defendant Wickersham



only told Defendant Roberts “[tlhese are the widlials that | want moved out of substations.”
(Wickersham Depat 125:7-8; Roberts Dep. at 30-31, 3Befendant Wickersham did not advise
Defendant Roberts that deputies with less experience should fill the substations openings.
(Wickersham Dep. at 128).

A copy of the list that Defendant Wickershareated no longer exists. However, during the
assignment meeting, Defendant Roberts kept motes assignment sheet. (Ex. J; Roberts Dep. at
79). These notes include hash marks next to certain deputies’ ndthgs.Défendant Roberts
testified that most of these hash marks cpwaded to the names on Defendant Wickersham’s list.
(Id. at 79-80). Thereafter, Defenddnberts clarified that the marks next to Deputies Quartuccio
and Yunker did not refer to the Sheriff’s listd.]. Defendant Wickergtm confirmed during his
deposition that the deputies’ names that wesh In@arked, except Deputies Quartuccio or Yunker,
may have been on his list and were all Stone suppdri@ghickersham Dep. at 134-35).

Captain Brenda Baker explained that foraB&2 assignment meeting she, Captain Elizabeth
Darga, Captain Roberts, and Jail Administratociile Sanborn met to create the assignment list
assigning each deputy to a position. (Ex. |, B. Ba&ke42-43). As usual, the captains and jall
administrator received input from the command stafking directly with the deputies, specifically
the sergeants and lieutenants, inidid to the deputieswish lists. [d. at 43; Pls.” Mot, Ex. Q,
Captain Baker 11/21/12 Email requesting recommignials). During the assignment meeting they

also referred to the CBA and a seniority list. (B. Baker Dep. at 46).

* This testimony is at odds with his later testimony that he did not know that Plaintiff
Jared Baker was a Stone supporter. (Wickersham Dep. at 137-38).
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Unlike previous years, Defendant Roberts came to the meeting with the list of deputies that
were not to receive substation assignments: this surprised the other captains and the jall
administrator. If.; Roberts Dep. at 39; Ex. GG, DarggpDat 74). DefendarRoberts explained
that usually Captain Baker would make the assigmsrfenthe substations at issue because she was
in charge of that division, however that yeat]H$§ decision of who was in there was her decision
other than the list.” (Roberts Dep. at 42). DefenidRoberts testified that nearly every previous
year sheriffs would make chges after the assignment meeting but he could not remember any
instance in particular, and it had never happened “up in the frdadt"at(43).

Captain Baker similarly testified that during the meeting she discovered that the Plaintiffs
could not be assigned to a substation per Defefiizverts. (B. Baker Dept 101). She was never
given a reason why these particular deputies were not allowed a substhticat. 102). At the
conclusion of the meeting, Plaintiffs had all been assigned to the general pool.

Sergeant Willistestified that he was surprised when the assignment list became public
because while it was common for one or teoommendations to be ignored, ignoring four
recommendations was unusual, stating: “theadigys one or two ... but never our top guys.”
(Willis Dep. at 32).

E. Mid-year Openings and “No Fly List”

During the 2013 year, some positions at the tstilosns became open due to promotions and
deputies vacating substation positions in Mt. Clemé¢Rk. Mot., Ex. F, 7/8/12 Sgt. Mason, Email
re: openings; B. Baker Dep. at 143-44). Typigalthen there was a midyear opening, the sergeant
supervising that position and shift would recommend a deputy to fill the position and the captain

would go along with that recommendatiofd. @t 61). In 2013, Sergeant Edward Mason emailed



Captain Baker asking whether the open positiotized¥it. Clemens substation could be filled with
unassigned midnight deputies, a list which includeah@ffs Baker, Likins, and Burbeula. (Ex. F,
7/8/12 Sgt. Mason, Email re: openings; Ex. K, bra®ep. at 7-8). Sergeant Mason testified that
he initially received an email from Captain Bakaticating that he could fill the positions as he
requested but that the email was later deleted from the email system. He was later advised by Lt.
Michalke that he should rotate all the deputies rather than permanently assign anyone to the
openings. (Mason Dep. at 43). Captain Bakeifies that she spoke with Defendant Wickersham
regarding these midyear openings and he instrineedot to fill the positions but rather assign the
midnight deputies on a rotating basis to be “fair to allid.)( She relayed this information to Lt.
Michalke who wrote it down on the email from Sgt. Masdd.)( The policy of rotating deputies
into openings at substations was not uniform; Beéat Wickersham noted that he had “no idea”
why a specific deputy was assigned to a midyear opening at the Harrison substation rather than
having deputies rotated. (Wickersham Dep. at 174:16).

Sergeant Willis testified that after the 2013 gssients came out he coined the term “no fly
list” to describe to Plaintiffs his personal bélibat their support of Stone had kept them from

receiving substation assignments. (Willis Dep. at°3®ther officers testified to their personal

®> The Court notes that in examining the assignment process it did not rely on any
testimony of officers not involved in the assignment meeting or process, as such testimony lacks
any foundation and/or because such testimony constitutes hearsay. Plaintiffs drop a single
footnote claiming that any testimony by a sergeant or lieutenant regarding what they had heard
about the assignment process, or the alleged retaliation should not be considered hearsay under
Fed. R. Evid. 801(d)(2)(E), because the statements are admissions against a party. However,
such statements relate to the assignment meeting or process of which none of the lower level
officers were personally a part of. “[A] statement of an agent or employee may be admissible
against the principal .. . if within the scopehi$ agency or employment, but a proper foundation
must be made for such a statement to show it was within the scope of his agency or
employment.” Mitroff v. Xomox Corp 797 F.2d 271, 276 (6th Cir. 1986). Plaintiffs bear the
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belief that such a consequence for political support of an unsuccessful candidate for sheriff was
unsurprising and well known.SéeEx. BB, Bondy Dep. at 33 “ifou back the wrong candidate ...

then you will end up probably on the short end of the stick.”; Ex. DD, O’Brien Dep. at 39 “| felt the
manner in which they were becoming vocal could potentially be damaging to their careers.”).

F. Plaintiffs’ Employment and Job Performance

Both Plaintiffs and Defendants spill significant ink over the qualifications and employment
records of Plaintiffs. It is clear that all ofetilaintiffs appear to have solid employment records
with some discipline actions in the past. HoweWajntiffs appear to be generally regarded by
their supervisors as good and hardworking deputies. Sergeant Willis described them as the “top
guys” in the midnight substation shift. (Willis Dep. at 32).

Defendants admit that Plaintiffs’ disciplinestor job performance were not the motivation
for their removal from their substations. (EN®&. 81, Defs.” Reply, at 13. 6 “Defendants, did not
raise Plaintiffs’ prior disciplines as a reason fa #ttion at issue in this case, but rather, to show
that Plaintiffs were not consistently the high achievers that they contend to be.”). Given this
admission, the only significance regarding Pl&sitiob performance would be to support the
Plaintiffs’ proposition that they were all replacetth deputies who had less experience or who
were not known to be héh workers. However, this point has little relevance where Defendants

claim that the point of moving Plaintiffs frotheir substations was to provide less experienced

burden in laying the proper foundation for such statemedtsat 275. Particularly,

“[s]tatements by employees are outside the scope of an employee’s employment, and therefore
not subject to the party-admission rule, when they concern decision-making processes into which
the employee has no input, or decision to which they were not a p&dtyPlaintiffs fail to lay

such a foundation for statements concerning the assignment meeting and process from lower
level commanders not involved in the process.
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deputies with an opportunity for the positions.
G. 2014 Positions

In 2014, for the first time “in history” the admstration accepted all of the shift sergeants’
recommendations for assignments. (Likins Dep0&). Plaintiff Likinswas assigned to midnights
at Lenox Township Substation, which was not g thoice but one of the assignments on his wish
list. (Pls.” Mot. Ex. J, 2014 ShiAssignments at 4; Likins Dep. 205-06). Plaintiff Burbeula and
Baker have both been reassigned to midnighteddit. Clemens substations, the position they held
prior to 2013. (Ex. J, 2014 Shifts8ignments at 4). Plaintiff Tabor was assigned to a county car
which is a position with which he testified he does like but does prefer to being in the general
pool. (Tabor Dep. at 222-23). Plaintiff Tabonats that he was not recommended for any position
in 2014 but notes he did not ask any recommendations believititat he would not receive an
assignment. (Tabor Dep. at 223). Defendantid®ts testified that Defendant Wickersham made
a personal decision to place Plaintiff Tabor iroartty car despite the fact he had not received a
recommendation for that position. (Roberts Dep. at 57).

Defendant Wickersham maintains that Plaintiffs’ placements in 2014 were not influenced
by this litigation.

[11. STANDARD OF REVIEW

Both Defendants and Plaintiffs have movedsummary judgment under Rule 56(a) of the
Federal Rules of Civil Procedure. This rplevides that a court “shall grant summary judgment
if the movant shows that there is no genuine dispgite any material fact and the movant is entitled
to judgment as a matter of law.” Summaunggment is appropriate where the moving party

demonstrates that there is no genuine issue of mdtarials to the existence of an essential element
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of the nonmoving party’s case on which the nonmoving/peould bear the burden of proof at trial.
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). “Of course, [the moving party] always bears
the initial responsibility of informing the districburt of the basis for its motion, and identifying
those portions of ‘the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any,” which it lieves demonstrate the absence of genuine issue of
material fact.” Id. at 323;see also Gutierrez v. Lync826 F.2d 1534, 1536 (6th Cir. 1987).

A fact is “material” for purposes of a motion for summauggment where proof of that fact
“would have [the] effect of estébhing or refuting one of the essih elements of a cause of action
or defense asserted by the partiesKendall v. Hoover C9.751 F.2d 171, 174 (6th Cir. 1984)
(quoting B.ACK’s LAW DICTIONARY 881 (6th ed. 1979)) (citatiormmitted). A dispute over a
material fact is genuine “if the evidence is sudt threasonable jury could return a verdict for the
nonmoving party.” Anderson v. Liberty Lobby, In&t77 U.S. 242, 247-48 (1986). Conversely,
where a reasonable jury could not find for the nowimg party, there is no genuine issue of material
fact for trial. Feliciano v. City of Clevelan®88 F.2d 649, 654 (6th Cir. 1993). In making this
evaluation, the court must examine the evidencedsaa all reasonable inferences in favor of the
non-moving party.Bender v. Southland Cor49 F.2d 1205, 1210-11 (6th Cir. 1984).

If this burden is met by the moving party, the non-moving [smf#ylure to make a showing
that is “sufficient to establish the existe of an element essential to that partase, and on which
that party will bear the burden of proof at rievill mandate the entry of summary judgment.
Celotex 477 U.S. at 322-23. The non-moving partyymat rest upon the mere allegations or
denials of his pleadings, but thesponse, by affidavits or as otherwise provided in Rule 56, must

set forth specific facts which demonstrate ttatre is a genuine issue for trialE0FR. Civ. P.
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56(e). The rule requires that non-moving party to introduce “evidence of evidentiary quality”
demonstrating the existence of a material f&etiley v. Floyd County Bd. of Edu@06 F.3d 135,
145 (6th Cir. 1997)ee Andersaqd 77 U.S. at 252 (holding that the non-moving party must produce
more than a scintilla of evidence to survive summary judgment).

IV.ANALYSIS

A. Violations of the Michigan Constitution (Count II)

As an initial matter, the Court finds that Plaintiffs’ claims seeking damages based on
violations of the Michigan Constitution are barred pursuadiotees v. Powell462 Mich. 329
(2000) (per curiam)

It is well settled under Michigan law that@uet may infer a damages remedy for a violation
of the Michigan Constitution against the State or agédstate officialssued in their official
capacities.Smith v. Dep’t of Public Healfl#28 Mich. 540 (1987gff'd sub nom Will v. Dep’t of
State Police491 U.S. 58 (1989However, inJones v. Powel#62 Mich. 329 (2000), the Michigan
Supreme Court held that a court contitinfer a damages remedy f@wiolation of the Michigan
Constitution in an action against a municipality gopagernment official sueid his or her individual
capacity. Id. at 335-36. The Michigan Supreme Court concluded that \Bhiléh“recognized a
narrow remedy against the state on the basis of the unavailability of any other remedy” those
concerns were “inapplicable in actions agaastunicipality or an individual defendant” because
remedies would be available against both municipalities and those individual defendants for
violations of federal constitutionabghts pursuant to 42 U.S.C. § 1984d. at 336see also Bennett
v. Detroit Police Chief274 Mich. App. 307, 315-16 n. 3 (2006) (citihgnesand recognizing that
“our Supreme Court has held that there is neeai action for damages against entities other than

the state for a violation of state constitutional rights.”).
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In the present case, Plaintiffs have not browsgittagainst the Statdé Michigan, but rather
have sued a county and individual officials (a ghand his chief of staffjor violations of their
rights to free speech and associati®taintiffs themselves admit their briefing that such rights
under the Michigan Constitution are “coterminowsith their rights arising under the First
Amendment of the United States Constitution aade also pursued claims against these same
entities under Title 42 U.S.C. 8 1983. Thereforghessuit is not against the state and “[b]ecause
another avenue of relief is available to obttamages from the county and its officials, urlieres
Plaintiff[s’] state constitutional claims [for damages] are barré&yans v. Wayne Countyo. 10-
11275, 2011 WL 5546230, at *12 (E.D. Mich. Nov. 10, 2011) (Rosen, C.J.).

Plaintiffs contend that their claims under the Michigan Constitution should go forward
inasmuch as they are seeking declaratory and injuenctlief. To the extent that Plaintiffs seek an
“injunction out of this Court probiting any further acts of wrongdoingfiis request is not barred
by Jones See Patriot Ambulance Serv., Inc. v. Genesee Co6é8yF.Supp.2d 712, 717 (E.D.
Mich. 2009) (Battani, J.) (dismissing the plaintiff’s claims for damages against the defendant county,
board of commissioners, and individual commissister Michigan Constitutional violations, but
holding that to the extent that “Plaintiffs are not seeking monetary relief under the Michigan
Constitution, thelonescase is inapplicable” and allowing the requests for declaratory judgment to
proceed.)see also Evandlo. 10-11275, 2011 WL 5546230, at *14@.(recognizing same, relying
on Patriot Ambulance Servige

Defendants argue, however, thatiRtiffs’ request for declaratory judgment is too broad and
is not yet ripe for review because this Gowould be unable to determine that similar
unconstitutional acts would occur again when Defendant Wickersham may not continue to be a

decisionmaker after the next dien. As examined below, theoGrt finds that genuine issues of
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fact remain regarding the claims against Defehd#ickersham such that summary judgment for
either party should be denied. Therefore, meiteing whether Plaintiffs’ request for declaratory
relief is too broad is inappropriate. Further, #ngument is tenuous as elections for sheriff occur
every four years and the chance of similar ergame retaliation may nabate with the election
of a different sheriff.

To the extent that Plaintiffs are seekinguirctive relief, it appears undisputed that as of
2014 none of the Plaintiffs are assigned to the “gamperol”, and all of the Plaintiffs are either in
substation positions that they held in 2012 prior éatansfer at issue or in other positions that they
prefer over the general pool. However, Plaintd@bor and Plaintiff Likinslaim that they do not
like their current positions as much as their sulmstassignments. Accordingly there is a potential
dispute regarding whether they are still not in substation assignments due to the retaliation alleged
in this action.

Given these facts, the Court finds that Defents’ argument of mootness to be premature.

B. Official Capacity claims and County of Macomb’s Liability under 42 U.S.C. § 1983

Defendants contend that Plaintiffs’ claiegainst Defendants Wickersham and Roberts in
their official capacity should be dismissed aslaagive of the claims against County of Macomb.

For a municipality to be liable for a cditational violation unde42 U.S.C. § 1983, the
violation must be a result of a pafior custom of the municipalityMonell v. Dept. of Social
Services 436 U.S. 658, 694 (1978). “That is to say, the liability of counties and other local
governments under § 1983 depends solely on whit@iaintiff’'s constitutional rights have been
violated as a result of a ‘policy’ or ‘custom’ attributable to the county or local government.”
Holloway v. Brush220 F.3d 767, 772 (6th Cir. 2000). There faur general paths a plaintiff may

take to “prove the existence of a municipalitfsgal policy or custom. The plaintiff can look to
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(1) the municipality’s legislative enactments orati agency polices; (2) actions taken by officials
with final decision-making authority; (3) a policy of inadequate training or supervision; or (4) a
custom of tolerance or acquiescentéderal rights violations. Thomas v. City of Chattanooga
398 F.3d 426, 429 (6th Cir. 2005) (citations omitted).

In the instant action, Plaintiffs take the second path and allege that Sheriff Wickersham’s
decision to transfer or assign the Plaintiff$ite general pool in 2013 was an action attributable to
the County of Macomb because it was an acti@artdy an official with “final decision-making
authority”.

It is generally understood that official capaatgims represent aftirent way of pleading
a cause of action against an entity of which the official is an agent and such a suit is “nothing more
than a suit against [the] County itselPetty v. Cnty. of Franklin, O78 F.3d 341, 349 (6th Cir.
2007). However, it does not appear that the Sixth Circuit affirmatively requires the dismissal of
official capacity claims against an official whee tjovernment entity is also a party to the suit. The
Sixth Circuit has “approved the digsal of official-capacity claims against individual defendants
where the government entity is a party and the ptbfails to demonstrate that a policy or custom
of the defendant government entity played a part in the violatiBadr v. Jefferson Cnty. Board
of Educ, 476 F. App’'x 621, 635 (6th Cir. 2012) (collecting cases).

Here, Plaintiffs argue that the official capacity claims against Defendant Wickersham and
Roberts are based on Defendant Wickersham'’s decision to transfer Plaintiffs to the general pool in
2013 and that decision constituted an official aasor policy on behalf of Defendant County of
Macomb because Defendant Wickersham was tia fiecisionmaker on such matters. Plaintiffs
then confusingly argue that the official capacigims against Defendants Wickersham and Roberts

are not duplicative of the claims against Deferidaounty of Macomb because they have “shown
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facts of an official policy by Macomb Coungyglopted by Defendant Wickersham and carried out

by him with the knowledge and assistance of DefenRabierts”. (Pls.” Resp. at 18). Plaintiffs
appear to contend that the claims against the Defendant County of Macomb are separate in some
way from the official claims against Wickershamd Roberts. Plaintiffs’ arguments are contrived

as they fail to set forth any difference betwéas claims; indeed, the claims against Defendant
County, Wickersham and Roberts are all basethe same single decision made by Wickersham

to reassign the Plaintiffs in 2013.

Regardless, as discussefta in subsection H, the Court finds that Plaintiffs’ § 1983 claim
against the Defendant County of Macomb nigstlismissed because the Defendant Wickersham
did not have final policy making authority in playment matters for the county. Therefore, under
Sixth Circuit precedent, it is proper to dismiss tfficial capacity claims against the individual
defendants as described abo$ee Baard76 F. App’x at 635 (collecting cases).

C. Article VII, 8 6 of Michigan Constitution

Defendants also argue that Defendant Count§azfomb should be dismissed from this case
in its entirety because it cannot be held liabléHeracts of Defendant Sheriff Wickersham pursuant
to article 7, section 6 of the Michigan Ctihgion. The Michigan Constitution, Art. 7, 8§ 6,
provides:

The sheriff may be required bgw to renew his security periodically and in default

of giving such security, his office dhde vacant. The county shall never be

responsible for his acts, except that therda@d supervisors may protect him against

claims by prisoners for unintentional injurieseived while in his custody. He shall

not hold any other office except in civil defense.

Mich. Const. Art. 7, 8 6. The Mhigan Court of Appeals has ogmized that this provision of the

Michigan Constitution “exempts a county from any vicarious liability arising from acts of the county

sheriff.” Graves v. Wayne Cdl24 Mich. App. 36, 42 (1983).
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The Court rejects Defendant County of Macrdygument to the extent it seeks immunity
from a § 1983 claim arising from the acts of its sheriff.

The Michigan Supreme Court has rejectededdant County of Macomb’s exact argument
and recognized that a county cannot immunizgfifteom 8§ 1983 liability through this provision of
the Michigan Constitution.Rushing v. Wayne Count36 Mich. 247 (1990). IRushing the
Michigan Supreme Court stated:

Initially, we reject the county’s claim &l it is shielded from § 1983 liability by

Const. 1963, art. 7, 8 6. The United States Supreme Court has repeatedly

emphasized that state law immunities and defenses do not protect persons otherwise

subject to § 1983 liability Martinez v. California444 U.S. 277, 284 n. 8 (1980)

(“Conduct by persons acting under color of state law which is wrongful under 42

U.S.C. § 1983 ... cannot be immunized by state law. A construction of the federal

statute which permitted a state immunity defense to have controlling effect would

transmute a basic guarantee into an illygwomise ....") ... For purposes of § 1983

liability, it is immaterial whether the state-law immunity derives from a statute as in

Martinez from the common law as idowlett[v. Rose496 U.S. 356 (1990)], or

from a state constitutional provision asthis case. Thus, the sheriff may not

maintain a state constitutional immunity defense to a claim brought under § 1983.
Rushing436 Mich. at 259-6Gsee also Marchese v. Lu¢c@%8 F.2d 181 (1985) (rejecting the same
argument and holding “[t]he County’s reliance on Miaridgaw to exempt it from liability is clearly
inappropriate unddBrandon[v. Holt, 469 U.S. 245 (1985)] and for that matter under the federal
Constitution’s Supremacy clause”sge also Greer v. County of InghaNp. 295672, 2011 WL
1005111, *4-5 (Mich. Ct. App. Mar. 22, 2011) (notin@tiMich. Const. Art. 7, 8 6 precluded a
county from being liable for a claim under Elliotssan Civil Rights Act because the termination
was effected by the Sheriff, but the provision would not preclude federal liability for those same
actions under 8 1983, explaining that “[a]lthough the Michigan Constitution can, and does, preclude

a county from having liability for the sheriff'st@ans, the federal government can, and has, imposed

such liability for a federal claim. There is nothing impermissible about state and federal law
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providing different claims and remedies based on the same action.”).

Accordingly, Defendants’ argument that thef@wlant County of Macomb is immune from
liability from a § 1983 claim based on immunity dexd from Mich. Const. Art. 7, 8§ 6 is without
merit. However, the Court finds that to theest that any Michigan Constitutional claim remains
pending against the County of Macomb, such a state law claim is in fact barred by Art. 7, 8§ 6.

D. 42 U.S.C. 8 1983 Claim for First Amendment Retaliation

In order to make a claim pursuant to 42 G.$ 1983, a plaintiff must establish a violation
of an existing constitutional right bype&rson acting under color of state [awlagg Bros., Inc. v.
Brooks 436 U.S. 149, 155 (1978)aters v. City of Morristowr242 F.3d 353, 358-59 (6th Cir.
2001). Inthe instant action, Plaintiffs claim thathvere reassigned or transferred to the general
pool in retaliation for exercising their First Amendment rights of political association and free
speech. To establish a First Amendment retaliai@mm, a plaintiff musprove the following: (1)
the plaintiff engaged in protected speech or conduct; (2) an adverse action was taken against the
plaintiff that would deter a pevs of ordinary firmness from ctinuing to engage in that conduct;
and (3) there is a causal connection between elements one and two — in other words, “that the
adverse action was motivated at least in part by the plaintiff's protected con8uaatiirough v.
Morgan Cnty. Bd. of Educ470 F.3d 250, 255 (6th Cir. 2006) (citifbaddeus-X v. Blatte 75
F.3d 378, 394 (6th Cir. 19991 bang; Sowards v. Loudon Cnty., TenB03 F.3d 426, 432 (6th

Cir. 2000)’

®In the present case, it is undisputed that the individual Defendants were both operating
under the color of state law. Therefore, the Court’s inquiry concerns only whether any
actionable constitutional violations occurred.

" To the extent that any Michigan constitutional violation claim survives against
Defendants Wickersham and Roberts for injunativdeclaratory relief, Plaintiffs’ rights under
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If the plaintiff meets his dner burden, then the burden shittighe defendant “to prove by
a preponderance of the evidence that the employteergion would have been the same absent the
protected conduct.’Eckerman v. Tenn. Dept. of Safé886 F.3d 202, 208 (6th Cir. 2010) (citing
Sowards v.Loudon Cnt03 F.3d 426, 431 (6th Cir. 2000))Once this shift occurs, summary
judgment is warranted if, in light of the evidencewed in the light most favorable to plaintiff, no
reasonable juror could fail to return a verdict for the defendaat(citation omitted). “Unlike in
theMcDonnell Dougladurden-shifting framework, the burden da®t shift back to a plaintiff to
show pretext in First Amendment retaliation claimBye v. Office of the Racing Com702 F.3d
286, 294 (6th Cir. 2012).

Plaintiffs in this action claim that theirgtected conduct was speech as well as their political
affiliation with Greg Stone. “Because the am@l tools for adjudicating First Amendment
retaliation claims under the Free Speech Clauselieste so extensively developed, courts in this
and other circuits have tended to import fully tlegtsoning when litigants have characterized their
claims as arising under another First Amendment clauSedrbrough470 F.3d at 260 (quoting
Thaddeux-X175 F.3d at 390). Thereforlaintiffs’ free association alm is also analyzed under
the same First Amendment analysis set forth abdadgitionally, the parties appear to agree that
Plaintiffs’ claims rise and fall together as neitparty differentiates or addresses Plaintiffs’ First
Amendment claims separately.

a. Protecte®peech/affiliation

“The First Amendment prohibits retaliation by a public employer against an employee on

the Michigan Constitution “essentially track those guaranteed by the United States Constitution,
[and] the same analysis that governs their federal constitutional claims applies to their
corresponding state claimsl’ucas v. Monroe Cnty203 F.3d 964, 972 n. 4 (6th Cir. 2000).
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the basis of certain instancespobtected speech by the employe&¢arbrough470 F.3d at 255

(citing Connick v. Myers461 U.S. 138, 142 (1983)). Courts recognize that the state is “afforded
greater leeway to control speech that threatenundermine the state’s ability to perform its
legitimate functions.” Id. (citation omitted). Accordingly, courts apply a two part inquiry to
determine whether a public employee’s speech or conduct is protected by the First Amendment.
First, whether he or she engaged in speech or association addressing a matter of publiseencern,
Cockrel v. Shelby Cnty. Sch. Djs270 F.3d 1036, 1048 (6th Cir. 20G)d second whether his or

her interest “as a citizen, in commenting upon matters of public concern” outweighed the “interest
of the State, as an employer, in promoting fifieiency of the public sevices it performs through

its employees”.Pickering v. Bd. of Educ391 U.S. 563, 568 (1968).

In the instant case, Plaintiffs allege that their “participation in an election and their
association with Mr. Stone” were constitutiongilptected activities, and the Defendants concede
for purposes of both Motions for Summary Judgment that Plaintiffs “engaged in constitutionally
protected activity.” (Defs.” Motat 20; Defs.’ Resp. at 15ee also Sowardsioudon Cnty., Tenn.
203 F.3d 426, 432 (6th Cir. 2000) (“Support of a political candidate falls within the scope of the
right of political associationdnd holding plaintiff's support dfer husband’s campaign for Sheriff
of Loudon County was an exercigeher constitutionally protectadyht of political association.).
In their Amended Complaint, Plaintiffs specificadlifege that their activities included “distributing
flyers for [Stone’s] election, speaking to Countgidents in his favor, advertising his candidacy by
posting signage on their lawns and vehicles, cssiag, and working polls on the primary date to
encourage fellow voters to support Mr. Stone.” (Am. Compl. { 36).

b. Adverse Action

The term “adverse action” originates from employment case law, and generally includes:
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“discharge, demotions, refusal to hire, nonrese/contacts, and failure to promot&haddeus-X
175 F.3d at 396 (citations omitted). The Sixth Circuit has explained that an adverse action, in
retaliation cases, also encompassefons of “lesser severity” when such an action “would deter
a person of ordinary firmness fromeggise of the right at stake.ld. (citation omitted). This
inquiry is an objective one, “capable of beingati@d to the different circumstances in which
retaliation claims arise, and capable of screening the most trivial of actions from constitutional
cognizance.”ld. at 398. Indeed, “while certathreats or deprivations are de minimighat they
do not rise to the level of being constitutional vimas, this threshold is intended to weed out only
inconsequential actions, and is not a means whereby solely egregious retaliatory acts are allowed
to proceed past summary judgmenid:

In the present case, Plaintiffs allege that tiveye transferred or reassigned to the general
pool from their substation assignments in retaliation for their First Amendment conduct, i.e.
supporting Stone and campaigning onldakalf. It is undisputed that this transfer did not result in
a loss of regular salary or benefits. Plaintifswever, contend that the reassignment constituted
an adverse action for a number of other reasons fadlgithat they lost out on overtime or “court
time” (Willis Dep. at 62; Baker Dep. at 86; BurlteiDep. at 167), had more problems scheduling
personal time off, or problems with child care (Baker Dep. at 74-75); they had a longer commute,
and the jobs themselves were less prestigious and the assignment was career damaging (Burbeula
Dep., at 122, 132-34; Tabor Dep., at 109-10; Likeap., at 71-72; Ex P., Brossard Dep. at 36, “I
guess someone who had a substation could feehse of pride, where someone who didn’t have
a substation might allow themselves to feskl¢han a person.”). Defendants argue that some
officers would rather be assigned to the general p&#eHEx. BB, Bondy Dep. at 41 “So, some

people who don't really care abouethwork or what they do at work are willing to take a spot as
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a field deputy because of hours. The harder thing is, is to work a substation because you will do
more work.”).

The Sixth Circuit has held that an “involuntargrisfer from one job to another is action that
‘would likely chill a person of ordinary firmnesfn continuing to engage in that constitutionally
protected activity” and “an involuntary job transferhether neither grade nor salary is affected,
gualifies as adverse action for purposes of the First Amendmeeaty v. DaeschneB49 F.3d
888, (6th Cir. 2003)see also Boger v. Wayne Cn§50 F.2d 316, 321 (6th Cir. 1991) (“Plaintiff
need not have suffered loss of salary, promotional opportunities, seniority or other monetary
deprivations to have a cognizable interest pretebly the First Amendment” noting that plaintiff
had alleged injuries consisting of “embarrassment, humiliation, extreme mental anguish, and loss
of professional esteem”.). Lreary, the Sixth Circuit noted that the transfer of a teacher from one
school to another “can negatively impact theiydaxperiences including their commute, coworker
friendships, and community relatidnps” and that evidence suggestteal the transfer could “cause
harm to their reputations’d.

Defendants rely upohlills v. Williams 276 F. App’x 417 (6th Cir. 2008) to support their
argument that Plaintiffs’ transfer was not objectively adverse because they suffered no monetary
harm and some other officers testified that soffieers might prefer a general pool assignment.
First, Mills is an unpublished three page per curiam opinion. Therefore, it is not binding on this
Court. Additionally, whileMills affirms a lower court’s finding #t a job transfer to a position 20
miles away with the same pay dmehefits would not deter an ondiry person from exercising their
First Amendment rights, the Sixth Circuit affieshthe lower court’s decision with no independent
analysis or citation to any case lald. at 418-19. The Sixth Circuiid note that the lower court

found plaintiff's failure to provide objective evidemof heightened prestigéher original position
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contributed to her inability to shoshe suffered an adverse actidéah. Given the complete lack of
analysis the Court findslills unpersuasive.

Indeed, Defendants’ reliance on an unpubligiexaturiam opinion cannot trump a published
Sixth Circuit decision that affirmatively holds that a reassignment or transfer with no change in
wages or benefits can constitie adverse action. Moreovdills is distinguishable from the
instant action because Plaintiffs have preseetgdence that a substation assignment is a position
with more prestige and that a transfer to the gdrool could be viewenh a negative light or as
a punishment. Seee.g, Bondy Dep. Ex. BB, at 42:14-16 “Te pulled off for no reason, | think
it's personally damaging and embarrassing, beealuyou haven’t done anything, why are you
being punished?”; Willis Dep. Ex. LL, at 62, stafihe believed being moved from the substation
was a detriment to their careers; also testified it “was an embarrassment to them”; Tabor Dep. at
109-10). Defendant Wickersham himself testifithat “most people feel” that a substation
assignment is preferable to being in the general podlthat he in fact felt that way. (Wickersham
Dep. at 67-68).

Therefore, viewing the facts alight most favorable to Plaintiffs, there is evidence that a
reasonable juror could conclude that a positiagh@general pool was a less prestigious assignment
than a substation assignment and that such a transfer was detrimental to Plaintiffs’ careers.
Additionally, there is testimony that the Plaintiffs have suffered other various harms from the
transfer including potential loss of court time ggertime) and longer commutes. Accordingly, the
Court concludes that Defendants cannot carry thaiden on this issue at the summary judgment
stage.

Finally, in respect to Plaintiffs’ cross motion for summary judgement, Defendants have failed

to establish a genuine issue ofterél fact regarding whether an adverse action occurred here under
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the binding precedent bkary. Defendants rely upon testimony evidence to support their argument
that some officers prefer the general pool. Havesuch testimony is qualified by the statement
that deputies who prefer a position in the general pool are those deputies “who don’t really care
about their work”. (Bndy Dep. at 41). Such testimony does not create a genuine issue of fact
regarding whether the general pool position was actually a prestigious or coveted position; the
testimony merely supports the conclusion that the general pool position was viewed unfavorably
within the Sheriff's Department. As discussefila, however, the Court denies Plaintiff's motion

for summary judgment because genuine issutcbfemain regarding whether Defendants would
have taken the same employment action in the absence of the protected conduct.

C. Causal connection

Finally, to set forth a prima facie case ofsEiAmendment retaliation, Plaintiffs must show
that the speech or conduct at issue was “motivated at least in part by the plaintiff's protected
conduct”, Thaddeus-X175 F.3d at 394, or “a substantial or motivating factor in the adverse
employment action.”Rodgers v. Banks8844 F.3d 587, 602 (6th Cir. 2003). “Specifically, the
employee must ‘point to specific, nonconclysallegations reasonably linking her speech to
employer discipline.”"Rodgersat 602.

Defendants argue that Plaintiff Baker’'s claim should fail solely because Defendant
Wickersham testified specifically that he svanaware that Plaintiff Baker supported Stone.
(Wickersham Dep. at 138). In fact, Defend#itkersham’s testimony on this issue is mixed.
Defendant Wickersham testified that it was “common knowledge” who supported Stone
(Wickersham Dep. at 95), and at one point mitestimony Defendant Wickersham states that he
did know that both Baker and Burbeula supported Stoltk.a{ 133-35). Then, later, Defendant

Wickersham testified that he did not knd®aintiff Baker’'s political affiliation. Id. at 138).
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However, there is also circumstantial evidence in this record that Plaintiff Baker was an active
campaigner for Stone, that he had large signs®trinck advertising the same, parked his truck at
his substation, and attended Stone fundraisersseltacts coupled with Defendant Wickersham’s
testimony that it was common knowledge who the Stone supporters were is enough for a reasonable
juror to conclude that Defendant Wickershanswaavare of Plaintiff Baker’s political support for
Stone even if Defendant Wickersham testified inapposite at some point in his deposition.

Defendants also contend in their motion that Plaintiffs cannotlisstdbat tleir political
affiliation and campaigning with Stone was a factahgir transfer to the general pool because their
arguments are based on pure speculation and are ®baém@levant. Plaintiffs argue on the other
hand that Defendant Wickersham’s testimomnstitutes direct evidence that he transferred
Plaintiffs Berbuela, Tabor and Likins from thaubstations to the general pool for their First
Amendment protected activities.

Defendant Wickersham testified in relevant part:

Q: But you picked Jason [Tabor] to come out [of the substation]?

A: Yes.

Q: Why?

A. Because he, in my opinion, walose to the Stone campaigie obviously
believed in the corruption, with me. He — you know, obviously there was this
other part with Stone going out as é& me sending - or campaign sending
some pornographic thing to his kid on Sunday morning, which Mr. Stone
knew all about and where it came from. And everybody in that substation
was a Stone supporter. So somebodytbgo to make room. So, Jason was
it.

Q: He ‘believed in the corruption,” what are you referring to?

A: Well the fact that, you know, Justin Burbeula indicated | was corrupt.

Q: What does that have to do with Tabor?

A: They were togetherMy opinion was they were —

Q: Okay. You believed that they — Tabor believed what?

A: They were all feeling the same way about me.

Q: All four of my clients?

A: What's that? No. | didn’t even know Jared Baker was supporting Stone.

Q: So, Likins, Tabor and Burbeula?
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A: Yep.
(Ex. G, Wickersham Dep. at 137-38) (emphasis dddeefendant Wickersham went on to describe
how Stone allegedly told “everyone via the Facebook and action in the paper that obviously the
Wickersham campaign or Wickersham sent thist{jpe of a half naked woman to Stone’s son’s
Facebook page], you know, and boy, lookatv low they are stooping.”ld. at 138). Defendant
Wickersham then clarified apparently referring not just to Plaintiff Tabor:

Q: Okay. And what did that have to do with Tabor?”

A: They're in that — they were working tight with Stoaad they probably
believed that | did that.

(Id.) (emphasis added).

Defendants argue that Plaintiffs have cherigked from Defendawickersham’s testimony
and in fact the above passage should only beteeautlicate that Defendant Wickersham moved
Tabor, Likins, and Berbuela based on their lidl@t Defendant Wickersham was corrupt or
involved in sending a picture of a half nakedman to Stone’s son’s Facebook page. However,
taken in a light most favorable to Plaintiffee passage also indicates Defendant Wickersham’s
decision to deny substation positions to Plaintiffedraand Likins and Berbleewas based at least
in part on the fact that they were “close to$tene campaign” and all felt the same way about him.
Indeed, Defendant Wickersham reiterates that/there working tight with Stone” as a reason for
believing that Plaintiffs Tabor, Likins and Berbuela may have believed he was corrupt.
Additionally, there is no dispute that Defendantkérsham was aware Bfaintiffs Likins, Tabor

and Burbeula’s active support of his opponent Stone. (Wickersham Dep. at 95, 135-37).
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As to all of the Plaintiffs, it is relevant twte that Wickershatmad no objection to any of
the Plaintiffs continuing in their substaiti assignments in 2011 prior to the elecfiqid. at 116).
Defendants also admit that Plaintiffs’ performames not a motivation for their removal from their
substations. Additionally, Defendant Wickershamd Defendant Roberts’ testimony regarding the
list with hash marks creates the reasonable inference that every deputy’s name on Defendant
Wickersham’s 2012 list was a Stone supporter. The Court notes that there is testimony from
sergeants and lieutenants regarding the “common knowledge” that Plaintiffs’ transfers were
motivated because of who they suppaitethe recent Sheriff's electionSéeEx. BB, Bondy Dep.
at 33 “if you back the wrong candidate ... thy@u will end up probably on the short end of the
stick.”; at 36 “The obvious answer is we knaty ... we don’t have access to those people because
they didn’t do the right thing politically”.; O’'Brien Dep. at 39 “I felt the manner in which they were
becoming vocal could potentially be damaging to their careers.”). Also pertinent, is testimony
showing that the people in the assignment meeting were surprised when Defendant Roberts
presented the list of deputies who could not recaisabstation assignment and that such a list or
method of effecting transfers had never been defere even though Defendant Wickersham had
been the appointed Sheriff during the previous assignment process.

The present case is analogouStavards v. Loudon County, Ten203 F.3d 426 (6th Cir.
2000). InSowardsthe plaintiff, a former jailer, claimezhe was terminated for her support of her
husband’s campaign for sheriBowards203 F.3d at 430. The sheriffrded that he had taken into
account the fact the plaintiff was marriechis adversary when he terminated hiet. However,

the sheriff also testified that had the plainbfen one of his “staunchest supporters” in the last

8 Defendant Wickersham was elected in 2012, but was serving as an appointed sheriff in
2011.
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election he “might” have looked into “the bafis the recommendation of termination rather than
just more or less accepting itld. at 434. Based on the sheriff's equivocation, the Sixth Circuit
held that the plaintiff had prested sufficient evidence that a reasonable juror could conclude that
her termination was substantially motivated by her protected First Amendmentldgfitee Sixth
Circuit also noted that the plaintiff had pretsehcircumstantial evidence that supported finding her
termination was motivated by her political affilan, including her unblemished performance record
and the fact that other employees had not been disciplined for similar midichkats434-35.

Here, Defendant Wickersham'’s testimony indic#tt@s his decision to move Plaintiff Tabor
was based on the fact he was close with tbae&stampaign. Defendant Wickersham then goes on
to explain that Plaintiffs Tabor, Likins, and Bertas&ll felt the same way” about him and were all
“working tight with Stone”. This testimony appeaat least as strong as the testimony evidence in
Sowardsin which the sheriff testified that he “migtitave looked more closely at a termination if
the plaintiff had been a political supporter. Therefthe Court finds that Defendant Wickersham’s
testimony is direct evidence, that taken in a lighstfavorable to Plaintiffs, could lead a reasonable
juror to conclude that his decision to transfer Tabor, Likins, and Burbuela was substantially
motivated by their political activities. Additiong/las set forth above, &htiffs have provided
ample circumstantial evidence that would support the fact that Defendant Wickersham’s motivation
for denyingall of the Plaintiffs substation positions was politically motivated.

To the extent that Defendants argue tRdaintiffs’ claims fail because Defendant
Wickersham had sole discretion to fill the substapositions such an argument is without merit.
In Boger, the Sixth Circuit found a plaintiff coulchake a First Amendment claim based on her
transfer even when the collective bargaining agreement allowed management sole discretion to

transfer employeesBoger, 950 F.2d at 321. The Sixth Circuit explained that entitlement to a
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transfer or promotion was not an element of a First Amendment claim bethersse dre some
reasons upon which the government may not riéijnay not deny a benefit to a person on a basis
that infringes his constitutionally protected interests —especially, his interest in freedom of’'speech.
Boger, 950 F.2d at 321-22 (quotirigutan v. Rep. Party of JI497 U.S. 62 (1990) (emphasis in
Bogey). Stated another way, “an act taken in retaliation for the exertiseconstitutionally
protected right is actionable under § 1983 evémefact, when taken for a different reason, would
have been proper.”Bloch v. Ribay156 F.3d 673, 681-82 (6th Cir. 1998). Moreover, Defendants’
arguments that Plaintiffs’ claims cannot shoathll Wickersham supporters received the positions
they coveted or that other Stone supporters weneshed is irrelevant fadhe same reasons. The
pertinent inquiry is merely whether Plaintiffs cgttow a causal connectibetween their own First
Amendment activities and the reason they were moved to the general pool.

Therefore, Plaintiffs have carried their bunde setting forth a prima facie case of a First
Amendment retaliation violation.

d. Evidence of Pretext

As Plaintiffs established a prima facie case, the burden then shifts to the Defendants, who
must demonstrate by a preponderance of the evidence that “the employment decision would have
been the same absent the protected condickérman636 F.3d at 208 (citation omitted) (citation
and internal quotation marks omitted). Howevar thie First Amendment context, ‘[a] defendant’s
motivation for taking action against the plaintgfusually a matter best suited for the junpye
v. Office of the Racing Com’'rr02 F.3d 286, 308 (6th Cir. 2012) (finding that a defendants’
evidence in support of their proffered reason wagfircient to show no reasonable juror could find
in favor of the plaintiff) (quoting?aige v. Coyner614 F.3d 273, 282 (6th Cir. 20103¥ge also

Rodgers 344 F.3d at 603 (naotg same). As notesuprg once the burden shifts to defendant to
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show pretext, “summary judgment is warrantechifight of the evidencgiewed in the light most
favorable to plaintiff, no reasonable juror could fail to return a verdict for the defendant.”
Eckerman636 F.3d at 208 (citation omitted).

Defendants claim that they can establish Befendant Wickersham would have taken the
same action in the absence of pihetected activity. Defendants potntthe fact that: 1) Defendant
Wickersham desired to restructure the organization and let deputies with less experience try their
hands in the substation; 2) Plaintiff Bakéhsimiliation” of Defendant Wickersham by failing to
attend an awards reception; 3) Plaintiff Burbeard Likins were critical of the administration “or
worked closely alongside those who did sal sspoke of running inept people out of the
Department.” (Defs.” Resp. at 28).

Given the record in this case, the Countl§ that Defendants cannot carry their burden in
showing that there is no genuine issue offiagarding whether Defendant Wickersham would have
made the same decision absent the protected conduct. As to whether Defendant Wickersham’s
belief that Plaintiff Baker had humiliated him bylipaly declining to attend an awards ceremony
in which he was to be given an award, a reaserjalbr could find such a story not compelling and
unpersuasive given the fact that Defendant Wgtkam never spoke to Plaintiff Baker about the
incident and never wrote him up or cited him fa blehavior. AdditionallyRlaintiff Baker testified
he declined to attend the ceremony because hisnas$gregnant at the time and the ceremony was
far away.

The evidence in this action also indicates thate are genuine issues of fact over whether
Defendant Wickersham had actually formulatgaean to have less experienced officers assigned
to the substations when he admitted that he had not discussed his plan with anyone and failed to

direct Defendant Roberts thaexperienced officers should in fact be assigned to the openings in
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the substations.

Finally, Defendants’ argument that Plaintifisere transferred or denied their preferred
positions because they spoke critically of the current administration “or worked closely alongside
those who did so” does not helpf@redants’ position but merely begs the question of whether their
affiliation with Stone was, at bottom, a substantial or motivating reason the list was created.

In sum, the Court finds that there are geeuissues of fact regarding whether the
employment decisions would have been the same absent the protected conduct that preclude
summary judgment for Defendants. Further, ¢heame genuine issues of material fact bar
Plaintiffs’ motion for summary judgment as @asonable juror could conclude that Defendants
would have transferred the Plaintiffs in the atzseof their protected conduct. Accordingly, the
Court denies summary judgment to both Plaintiffs and Defendants.

E. Claims against Captain Roberts

To establish causation in retaliatory claimsaasidered a “two part inquiry: A plaintiff must
show both (1) that the adverse action was protéip@aused by an individual defendant’s acts, but
also (2) that the individual taking those acts wastiwated in substantial part by a desire to punish
an individual for exercise of a constitutional righting v. Zamiara 680 F.3d 686, 696 (6th Cir.
2012) (internal citations omitted).

In the present case, there isasngument that the assignments of Plaintiffs to the general pool
were caused by Defendant Wickersham as hetedinal decisionmaker regarding Plaintiffs’
substation assignments and more particularlyctbator the list of depusevho could not have a
substation position (which included Plaintiffs’ nameayditionally, there does not appear to be a
dispute that Defendant Roberts’ actions in d&livg the list and directing the officers during the

assignment meeting who could not have a stibstassignment was also a proximate cause of
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Plaintiffs’ transfer to the general pool.

As to motivation, Defendants appear to arga¢ Brefendant Roberts cannot be liable for the
retaliation because he did not make the decisitratsfer the Plaintiffs, and he did not know the
motive behind the transfer, but merely relayedlessage. Plaintiffs, on the other hand, argue that
Defendant Roberts is liable for retaliation agaiRfaintiffs based on a theory of subordinate
liability. “Individuals who aid in the implementation of an adverse action at the instructions of a
superior will be liable along with their superiothiey knew or should have known that the adverse
action was unlawful.”Zamiarg 680 F.3d at 696 (citinfhaddeus-X175 F.3d at 393). The Sixth
Circuit has explained that this type of liability s&from principles of agency law and to establish
this type of liability “the plaintiff must establighat the superior intended to retaliate but only that
the subordinate knowingly participated in the acts of the superldr.”Therefore, to establish
subordinate liability, the Plaintiffs do not netm show that Defendant Roberts himself had a
retaliatory motive but only that he knew or should have known that the transfer was unlawful.

Here, there is no dispute that Defend&udberts took a list created by Defendant
Wickersham to the assignment meeting and caougdhis order that none of the names on the list
should be assigned to a substation position. ket Roberts and Defendant Wickersham also
both testified that Defendant Roberts did kiwbw why Defendant Wickersham created his 2012
list and Defendant Roberts did not participate in creating the list.

Plaintiffs also claim that Defendant Roberts actively kept Plaintiffs from filling midyear
positions as evidence of his knowing and on-going participation. However, there is no evidence
tying Defendant Roberts to decisions regarding the midyear openings, rather the testimony only
indicates that Captain Baker spoke with Defend#ickersham regarding how the openings should

be filled. Therefore, the Court finds this argument unpersuasive.
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In the end, Plaintiffs merely argue that Defendant Roberts “should have known” that the list
was created to retaliate against those tiepuor political reasondecause it was common
knowledge who supported Stone in the camparghhe would have known that the list included
only Stone supporters. However, it is also true that the substations were overwhelmingly Stone
supporters. Therefore, merely knowing that list contained Stone supporters does not raise an
inference that retaliation is afoot.

Even taking this record in a light most favdelo Plaintiffs, theCourt finds there is no
direct evidence and no relevant circumstargitdence from which a reasonable juror could
conclude that Defendant Roberts did or sobve known that the transfer was unlawful.
Accordingly, the Court finds that summary judgment as to Defendant Roberts must be granted.

F. Qualified Immunity for claims against Wickersham in his Personal Capacity

The doctrine of qualified immunity generalpyotects “government officials performing
discretionary functions ... from liability for civlamages insofar as their conduct does not violate
clearly established statutory or constitutionghts of which a reasonable person would have
known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982%e¢e als@ones v. Byrne$85 F.3d 971,
974 (6th Cir. 2009). The purpose of qualified iomty is to “shield the official from suit
altogether, saving him or her from the burslef discovery and costs of triaMitchell v. Forsyth
472 U.S. 511, 526 (1985).

A government official is entitled to qualifiesdhmunity “unless a plaintiff pleads facts
showing: “(1) that the official violated a staduy or constitutional right and (2) that the right was
‘clearly established’ at the time of the challenged condusshcroft v. al-Kidd--- U.S. --- , 131
S. Ct. 2074, 2080 (2011) (citation omdtje “But under either prongparts may not resolve genuine

disputes of fact in favor of the party seeking summary judgmdiaizin v. Cotton--- U.S. ---, 134
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S. Ct. 1861, 1866 (2014). “[l]f genuine issues otemal fact exist as to whether the officer[s]
committed acts that would violate a clearly ebsdled right, then summary judgment is improper.”
Bletz v. Gribble641 F.3d 743, 749 (6th Cir. 201%ge also King v. Taylp694 F.3d 650, 664 (6th
Cir. 2012), cert. denied, --- U.S. ----, 133 S.Ct. 1&(BL3). Additionally, the order of the inquiry
is no longer mandatory and Courts are allowadgsttheir discretion inetiding which of the two
steps of the qualified immunity ayals should be addressed firld. (citing Pearson v. Callahan
555 U.S. 223, 236 (2009)).

Once a government official has raised the defense of qualified immunity, the plaintiff must
bear the burden to demonstratattthe defense is unwarrantdgboth v. Guzmar650 F.3d 603, 609
(6th Cir. 2007). A constitutional right is clearht&slished when “it would be clear to a reasonable
officer that his conduct was unlawfultime situation he confrontedSaucier v. Katz533 U.S. 194,

201 (2001).

“The relevant, dispositive inquiry in determining whether a right is clearly established is
whether it would be clear to a reasonable offtbat his conduct was unlawful in the situation he
confronted.” Miller v. Admin. Office of the Courtgl48 F.3d 887, 896 (6th Cir. 2006) (internal
guotations and citation omitted). Further, the court “do[es] not assess the right violated at a high
level of generality, but, instead, ... must determinetivdr the right was ‘clearly established’ in a
more particularized, and hence more relevant, senddyers v. Potterd42 F.3d 347, 356 (6th Cir.
2005).

Here, Defendants attempt to construe the righgsue extremely narrowly. However, the
Court finds that the more appragie particularized inquiry is whether a reasonable officer would
have known in 2012 that reassigning deputiesess prestigious and unwanted positions in

retaliation for their involvement in a political canigra violated the First Amndment. In light of
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the case law cited above, specificdlpwardsand Boger, the Court finds that such a right was
clearly established at least as early as 2000erefore, qualified immunity as to Defendant
Wickersham is denied.

G. Duty of Loyalty

Defendants argue that even if Plaintiffs catakelssh that there are genuine issues of fact
regarding their § 1983 claim, their claims should fail because the position of deputy sheriff falls
within what is known as thBranti, Elrodexception.See Hall v. Tolle;t128 F.3d 418, 427-28 (6th
Cir. 1997) (discussinglrod v. Burns427 U.S. 347 (1976) (plurality opinion) aBcanti v. Finke)

445 U.S. 507 (1980)%ee also Heggen v. Lex84 F.3d 675, 680-81 (6th Cir. 2002) (examining the
same).

In Elrod, the Supreme Court held “that patronagamissals, or the practice of discharging
employees because they in some fashion suppaotitical party other than the one supported by
their employers, violates the Rimnd Fourteenth Amendmentdieggen 284 F.3d at 680 (citing
Elrod, 427 U.S. at 359). The Supre@eurt went on to find that in some instances restraints on
First Amendment rights were appropriate, and“giterality held that sah dismissals should be
limited to policymaking positions.’ld. (citation omitted). Later, iBranti, the Supreme Court
“reaffirmed that employees who are inlipg making positions or who hold confidential
relationships with their employers may be fired for reasons of political affiliatideh.”(citing
Branti, 445 U.S. at 517). The Supreme Court alsotwa to broaden the scope of the protection
of politically motivated employment decisions talude failures to promote, transfer, rehire or
recall. Id. (citing Faughender v. City of N. OlmsteaR7 F.2d 909, 912-13 (6th Cir. 1991)).

A court must determine upon the record before it “whether the patronage dismissals are

appropriate on a case-by-case badit#ggen 284 F.3d at 686 (citingall v. Tollett 128 F.3d 418,
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429 (6th Cir. 1997)). The Sixth Circuit hasplained that “the test establishedBiranti requires
courts to look at the responsibilities and duties of each positidall, 128 F.3d at 427. Itis the
defendant’s burden to show thag thosition falls within the exceptiorHeggen 284 F.3d at 682.
“To justify a patronage dismissal, the hiringttaarity ultimately must ‘demonstrate that party
affiliation is an appropriate requirement ftre effective performance of the public office
involved.”” 1d. at 681 (quotindHall, 128 F.3d at 423).

The Sixth Circuit held itHeggermand inHall that the position of sheriff deputy did not fall
within the Elrod/Branti exception. IrHall, the position of sheriff deputy was described as “the
bottom of the chain of command” in the departmand the primary duty of a deputy was “to patrol
the roads of the county, enforcing the law€omberland County and the State of Tennessee”, they
carry firearms, responded to crisis situatiodall, 128 F.3d at 429. Based the record, the Sixth
Circuit concluded that the defendant had faileeMidence that the deputies had any “specific duties
or responsibilities, or the amount of discretion or policymaking authority, that would make political
affiliation an appropriate requirement for employmenid”

In Heggen the Sixth Circuit noted that duties tife sheriff deputies in question were
“comprised of road patrol, serving arrest warrants and civil papers, taking complaints, ‘working’
auto accidents, and transporting prisoneHetgen 284 F.3d at 684. The Sixth Circuit concluded
that similar toHall, the deputy sheriffs involved the same “nonpolicymaking duties” and the fact
that the deputies had “some discretion” in performing their duties did not “automatically turn the
position into a policymaking position.Id. at 684. The Sixth Circuit then held that those duties
were not sufficient for the deputy position to fall within BEieod/Brantiexception and further found
that the defendant could not show that the pafififfation was an appropriate requirement for the

position. Id.
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In the present case, Defendants note that otleerits have held that the position of sheriff's
deputy falls within thézlrod/Brantiexception. Such reliance is misguided as it is neither binding
on this court, nor persuasive given the Sixth @trs treatment of this issue. Defendants also
appear to half-heartedly distinguish the present caseHieggerby alleging that in addition to the
“typical functions in those cases, Plaintiffs imstmatter had additional discretion by virtue of the
substation positions that they held in 2012.” (Dé&f®t. at 37). Particularly, Defendants argue that
three of the Plaintiffs were on the midnight shifid therefore were more autonomous and had less
oversight than the deputieshiteggen(or Hall).

Defendants do not cite any testimony or angvant evidence whatsoever to support their
argument. Additionally, Defendants have failedity way to make a showing or an argument that
party affiliation was an appropriate requirement for the position of deputy sheriff in Macomb
County. The record is clear that deputy dheras the lowest position in the command structure
(below: lieutenants, sergeants, capgachief of staff, undersheritind sheriff). Further, the mere
fact that three of the Plaintifisorked a shift that less people worked would not transform their
duties into policymaking positions or make a party affiliation more of an appropriate requirement
for the position.

Based upon this very limited record, the Court rejects Defendants’ argument that the position
of deputy sheriff falls within th&lrod/Brantiexception. The Court, however, finds that awarding
sanctions for making the argument is not apprepaad denies Plaintiffs’ request for same.

H. Section 1983 Claim against Macomb Couiypfiell Claim)

As discussed above, a municipality may be liable under § 1983 when the constitutional
violation is a result of a policy or custom of ttigy. Whether an official has final policymaking

authority is a question of state laBeePembaur v. City of Cincinnatt75 U.S. 469, 483 (1986).
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[T]he trial judge must identify those officials or governmental bodies who speak with

final policymaking authority for the local government actor concerning the action

alleged to have caused the particular tartgonal or statutory violation at issue.

Once those officials who have the powemake official policy on a particular issue

have been identified, it is fahe jury to determine whethéneir decisions have

caused the deprivation of rights at issue by policies which affirmatively command

that it occur ...

Jett v. Dallas Independent Sch. Djg91 U.S. 701, 737 (1989) (citidonell, 436 U.S. at 661 n.

2 andPembauy 475 U.S. at 485-87 (White, J., concurring))O]n a single-act theory, a plaintiff
must demonstrate that a ‘deliberate choiceltovioa course of action is made from among various
alternatives by the official ... responsible fotaddishing final policy with respect to the subject
matter in question.” Moreover, that course df@cmust be shown to be the moving force behind
or cause of the plaintiff's harm."Burgess v. Fischef735 F.3d 462, (6th Cir. 2013) (quoting
Pembaur 475 U.S. at 483, 484-85). Indeed, “mupdi liability attaches only where the
decsionmaker possesses final authority to &staimunicipal policy with respect to the action
ordered.” Pembauy 475 U.S. at 481.

The Supreme Court cautioned, however, that “[fdw that a particular official — even a
policymaking official — has discretion in the exeeeof particular functions does not, without more,
give rise to municipal liability based on an exer@$e¢hat discretion. Té official must also be
responsible for establishing final government polespecting such activity before the municipality
can be held liable.’ld. at 481-82 (citation omitted). This distiion is critical to the issue before
this Court: whether a sheriff who had the unfetlexathority and discretion to transfer deputies is
the “official policymaker” of employment practices for the municipality under § 1983.

This distinction was addressed as a hypothetical by the Supreme CBamlbaur The

Supreme Court explained that
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for example, the County Sheriff may hagiiscretion to hire and fire employees

without also being the county official responsible for establishing county

employment policy. If this were thease, the Sheriff's decision respecting

employment would not give rise to municipal liability, although similar decisions

with respect to law enforcement practices, over which the Sletiie official

policymakerwouldgive rise to municipal liabilit. Instead, if county employment

policy was set by the Board of County Commissioners, only that body’s decisions

would provide a basis for county liability. iBhwould be true even if the Board left

the Sheriff discretion to hire and fire employees and the Sheriff exercised that

discretion in an unconstitutional manntre decision to act unlawfully would not

be a decision of the Board. However, if the Board delegated its power to establish

final employment policy to the Sheriff, the Sheriff's decisievsuld represent

county policy and could give rise to municipal liability.
Id. at 482-83 n. 12 (emphasis in original). The $uopr Court further addressed this distinction in
St. Louis v. Praprotnik485 U.S. 112, 129-30 (1988). Pmaprotnik the Supreme Court rejected
the argument that “appointing authorities” who hdee“authority to initiate transfers and layoffs,
were municipal ‘policymakers™.Id. at 129. The Supreme Court explained even though the
officials’ decisions on employment transfers #aybffs were not reviewed by higher supervisory
officials, and a Civil Service Commission “decidggpaals from such decisions, if at all, in a
circumscribed manner that gave substantial deteréo the original decisionmaker” such evidence
did not suffice to show that those officials weaathorized to establish employment policy for the
city with respect to transfers and layoffdd. Rather, the city charter made clear such authority
rested with the Civil Service Commission.

The Sixth Circuit has also spoken to the critdiference between a municipal official who
possesses final policymaking authority and ancaffiwho has authority to make certain final
implementing decisions or take final action: “Matghority to exercise discretion while performing

particular functions does not make a municgraployee a final policymaker unless the official’s

decisions are final and unreviewable and arecoostrained by the official polices of superior
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officials.” Feliciano v. City of Clevelan®89 F.2d 649, 655 (6th Cir. 1993) (citiRgaprotnik, 485
U.S. at 127)see also Nelson v. City of Fljrit36 F.Supp.2d 703, 718 (E.D. Mich. 2001).

The present case is analogous to the hypothetical addressed by SupremeRevniEnr
and facts oPraprotnikas it presents facts thiistrate the same craal distinction between an
official who has the discretion to implement adli decision and an official who possesses final
policymaking authority. Plaintiffeave not offered any evidencestgpport their argument that the
Defendant County of Macomb is liee for Defendant Wickershamdgcision to transfer Plaintiffs
beyond the undisputed fact that he was the “uléndaicisionmaker” on the transfer. Indeed, there
is no dispute that Defendant Wickeasi, as Sheriff of Macomb County, hdidcretionto transfer
deputies to the general pool and in that respastthe “ultimate decisionmaker” of such transfers.
(SeeDefs.” Mot. at 18-19, admitting Sheriff wasethultimate decisionmaker” with respect to the
transfers). However, pursuant to Michiganitthe Civil Service Commission has final authority
over employment matters and policy for the Sheriff's Department in Macomb Co@agEGF
No. 81, Defs.’ Reply, Ex. A). Oendant County of Macomb adopted the Civil Service Commission
Act, 1966 P.A. 298, as amended 1998, which states:

An Act to establish and provide a board of civil service commissioners for sheriffs’

departments in certain counties; to provide a civil service system based upon

examination and investigation as to megifjciency and fitness for appointment,
employment and promotion of all officers and men or women appointed in the
departmentsto regulate the transfer, reinstatement, suspension and discharge of
said officers; to provide for referendums; and to prescribe penalties and provide
remedies

Act 298 P.A. 1966, as amended 1998¢ciM ComP. LAwsS 8§ 51.351 (emphasis added). The Civil

Service Act explicitly provides the Commission waththority regarding all employment policies,

°Yet, it appears even this authority was fettered by the positions at issue as the Sheriff
did not have total discretion regarding deputies placement in preferred positions under the CBA.
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even specifying that

no person shall be appointed, reinstated, promoted or discharged as a member of the

[sheriffs’] department regardless of rank or position, in any manner or by any means

other than those prescribed in this act. The positions of undersheriff and

departmental heads are exempt from the operation of this act, and the sheriff shall
have the sole power an authority to fill such positions.
MicH. ComP. LAWS § 51.357.

As the Civil Service Act does not set forthyaspecific policies regarding the transfers of
deputies (although does state it has the authoritggmilate” such matters), it appears arguable that
the Sheriff has the discretion to transfer deutiehis department. “Final action, however, does
not equate with final policy making authoritghd does not suffice to establish liability under §
1983 against the municipality, where Michigaw ldictates through the Civil Service Act that
employment policy and actions are establishedlenforced by the Civil Service CommissiGee
Binelli v. Charter Tp. of Flint488 F App’x 95, 99 (6th Cir. 201Pholding there was no municipal
liability even when official acted as the “findgcision maker” when she transferred and eventually
terminated the plaintiff because “most” employment policy in the Township was set by the Board
and therefore her authority in emplognt matter was “thoroughly constrainedtf;Marchese v.
Lucas 758 F.2d 181, 188-89 (1985) (holditigg County liable for the Sh#is failure to train his
officers, stating “[t]he Sheriff is, howevdhe law enforcement arm of the County arakes policy
in police mattergor the County.” (emphasis added)Piscretion to act is not to be confused with
policymaking authority; no municipal liability resuligere an official merely has discretion to act
because subjecting a municipality to liabilitydach a situation would ‘indistinguishable’ from
respondeat superidiability.” Feliciano, 989 F.2d at 656 (citingraprotnik 485 U.S. at 126). The

Court finds that where Plaintiftsave not provided any evidentteit Defendant Wickersham had

policymaking authority in regards to employment matters or transfers and it is clear that such
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authority rests with the Civil Service Commumsiby statute; Defendant Wickersham'’s single
decision to transfer Plaintiffs to the general pmoinot establish municipal liability as to Defendant
County of Macomb.

Finally, to the extent that Plaintiffs are attempting to argue that 8 1983 municipal liability
may attach to Defendant County of Macomb base®efendant Roberts’ acts, such a claim fails.
First, Plaintiffs fails to everaddress Defendant Robertstians when arguing that Defendant
County of Macomb is liable under § 198&é.e. Pls.” Mot. at 23) and only contend liability arises
from Defendant Wickersham'act. Further, it is undisputed that Defendant Roberts had no
decisionmaking authority regarding the transfdrat could possibly be imputed to Defendant
County of Macomb. As Plaintiffs have falldo set forth any other possible theory on how
Defendant County of Macomb could be liable fofédelant Roberts’ acts, such a claim, if one is
asserted, is also dismissed.

Accordingly, the Court will gant summary judgment to Defendants on Plaintiffs’ § 1983
claim against Defendant County of Macomb.

V.CONCLUSION

For all these reasons, the Court GRANTS IN PART AND DENIES IN PART
Defendants’ motion for summary judgment (EC&.87) and DENIES Plaintiffs’ partial motion
for summary judgment (ECF No. 59) such that:

(1) Defendants’ motion for summary judgment is GRANTED as to all claims against
Defendant Roberts and the County of Macomb;

(2) Defendants’ motion for summary judgment is DENIED as to the 42 U.S.C. §
1983 claim against Defendant Wickersham in his individual capacity;

3) Defendants’ motion for summary judgment is GRANTED as to the 42 U.S.C. §
1983 claim against Defendant Wickersham in his official capacity;
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4) Defendants’ motion for summary judgment is DENIED IN PART and
GRANTED IN PART as to the Michigan Constitutional claim such that only
claims for injunctive and declaratory relief remain against Defendant

Wickersham; and

(5) Plaintiffs’ Motion for Summary Judgment as to Defendants Wickersham and
County of Macomb is DENIED.

IT 1S SO ORDERED.

s/Paul D. Borman
PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

Dated: September 28, 2015

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing order was served upon each attorney or
party of record herein by electronic means or first class U.S. mail on September 28, 2015.

s/Deborah Tofil
Case Manager
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