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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

BRIDGETT LAMAR,

Plaintiff, Civil Action No.
13-CV-13380
VS.
HonorablePatrickJ. Duggan
PROCTER & GAMBLE
DISTRIBUTING LLC,

Defendant.
/

OPINION AND ORDER G RANTING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

l. INTRODUCTION

This is an employment discrimiti@n case brought under Title VII of the
Civil Rights Act of 1964 (itle VII), 42 U.S.C. § 2000et seq. Michigan’s Elliott-
Larsen Civil Rights Act (ELRA), Mich. Comp. Laws 8§ 37.2104t seq, and the
Family Medical Leave Ac(FMLA), 29 U.S.C. § 260kt seq. Plaintiff Bridgett
Lamar claims that she was placedaperformance improvement plan (PIP) and
subsequently terminated from her empl@yrwith Defendant Procter & Gamble
Distributing LLC (P&G) because of heaage (African American), pregnancy, use
of FMLA leave, and complaints of dismination. P&G claims that the PIP and

termination resulted solely fromd#htiff's poor work performance.
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Now before the Court is P&G’s moti for summary judgment. The matter
is fully briefed and the Court heard omaigument on January 22, 2015. For the
reasons that follow, the Court will grant the motion.

. BACKGROUND

Plaintiff began working for P&G iMarch 2010 as a veterinary account
manager (VAM) in P&G’s pet care divisiorBanker Decl. {1 2, 4; Pl. Dep. at 72.
As a VAM, Plaintiff’'s job was to sell pducts manufactured by P&G to veterinary
practices within her designated regidhe central region, which encompassed
most of Michigan’s lower peninsula. Pl. Dep. at 40-41, 51-52, 54-55. For the first
two years of her employment, Plaintiff's direct supervisor was Eleanor (Marci)
Banker, a veterinary account executiAE); Plaintiff's so-called “one-up”
manager was Steve Giovanni, who was iargk of the central region. Banker
Decl. 1 4, 9; Giovanni Dep. at 77-7%iovanni, in turn, reported to associate
director Tommy Walsh, who was responsibor the operationf P&G’s pet care
division nationally. Walsh Decl. § 2; Giawai Dep. at 137; Taney Dep. at 10-11.

As a VAM, Plaintiff was required to Jisveterinary clinics in her region to
promote and sell P&G productéamar Dep. Ex. 3-4, 8"°VAM Scorecards” were
used by P&G to evaluate the sales pemnance of each VAM relative to other
VAMs around the country. Giovanni Ded 4. VAMs also received annual

performance evaluations after the closeath fiscal year, which ran from July 1



to June 30, through “wor&nd development plans.” Bker Decl.  12. Work and
development plans were completed bglre&AM and his or her VAE, and then
reviewed and approved by Giovanni. Bankep. at 81; Giovanni Dep. at 81-82.
Finally, each fiscal year P&G rates tperformance of VAMs on a scale of one to
three, with a one rating reflecting a performance within the top 20% relative to the
employee’s peer group, a rating of @brreflecting a perfmance within the
bottom 6% relative to the employee’s pegoup, and a rating of two reflecting
performances in betweertrwin Decl. 1 8-9.

Plaintiff's performance evaluation forsttal year 2010-2011, her first full
fiscal year with P&G, contained poséivcomments. However, despite these
positive remarks and her receipt of a€@ting expectations” rating, Banker noted
on the evaluation that Plaintiff “delivere8l out of 8 of her deliverables [i.e.,
performance goals] in [fiscatear 2010-2011].” PIl. Dep. Ex. 11. In addition,
Plaintiff received a performance ratingtefo for fiscal year 2010-2011, indicating
that her performance relative to her [geers better than the bottom 6% but worse
than the top 20%. Erwin Decl. { 1Pinder P&G’s VAM Scorecard rating system,
Plaintiff ranked 34 out of 38 VAMs nationwedwith a rating of one being the best.
Giovanni Decl. § 6. According to Giovanrithe Michigan region [Plaintiff] was
responsible for went from being ored the top 15 performing regions — her

predecessor’'s VAM ranking as of June 2009 — to one of the five worst performing



regions in the country.ld. I 7. VAM Scorecard rankisgas of June 2009 indicate
that Plaintiff's predecessor, Michelle Swarg, who managed the same territory as
Plaintiff, ranked 15 oubf 36 VAMs nationwide. Id. at Ex. C; Banker Decl. | 6.
Thus, P&G’s objective performance metrioslicate that under Plaintiff’'s watch,
performance for Plaintiff's region droppd&am about average to below average.
Banker Decl. 1 6; Giovanni Decl. 1 7, Ex. C.

After the 2010-2011 fiscal year emtl®n June 30, 2011, the relationship
between Plaintiff and Bankdyegan to deteriorate. Adround this time, Banker
grew concerned that Plaintiff was not apmiately inputting her sales activity in
“Salesforce.com,” P&G’s internal salésacking system, and was not confident
about Plaintiff's “ability to réate all the product knowledge . to our customers.”
Banker Dep. at 315. Reghbng the requirement that VAMs input their sales
activities in Salesforce.com, Plaintiff stfied that “at the beginning” of her
employment, she was told to log onlghings that wereimportant” into
Salesforce.com, and was not told to ldgoélher sales activities in Salesforce.com
until March 2012. PIl. Dep. at 64-66. Wever, Banker sent aamail on June 23,
2011, right before the end of the 201@2 fiscal year, to the VAMs under her
supervision, including Plaintiff, remindingem that “[t]his is your last chance to
get all your calls . . . recorded in Satmske.” PIl. Dep. aEx. 8. Additionally,

Banker sent another email on July 1120right after the close of the 2010-2011



fiscal year, telling VAMs to “LOGEVERYTHING IN SALESFORCE” and
warning: “This is not an area that will allow for any flexibility this yeatd. at
Ex. 9. Notwithstanding Plaintiff's testiomy, the July 1 email demonstrates that
VAMs were required to log all sales adatywin Salesforce.com beginning July 1,
2011.

As mentioned, Banker perceivedoptems in the manner Plaintiff was
logging her sales hours in Salesforce.comifr@ng July 1, 2011, which was when
the requirement to log all sales activilgcame mandatoryBanker Dep. at 315;
Pl. Dep. at Ex. 9. Banker testified thitttere were many days [where] there was
nothing logged” and “some months whererthwere more phone calls made than
in-person calls made,” which concernBdnker because “this was a field-selling
role that required you to taa a relationship with the stomers, which meant that
you needed to leave your home to . . . boitdthat relationship.” Banker Dep. at
318. On August 23, 2011, Bankeent an email to Plaiff informing her that she
“can’t understand how you [Plaintiff] arewngging things [in Salesforce.com],”
explaining to Plaintiff that she haddged more phone callsath in-person calls,
and reminding Plaintiff that “[yJou shouldave more in person calls than phone
calls.” Pl. Dep. Ex. 10. Although PIldifi responded to Baker's email stating
that “[a]ll calls in [Salesforce.an] are reflective of my work,id., she admitted in

her deposition that she did not compiyth Banker's July 1, 2011 directive to



“LOG EVERYTHING IN SALESFORCE.” PIDep. at 128. When asked why,
Plaintiff responded: “I just didn’t."ld.*

On January 5, 2012, Plaintiff aidanker spoke by phone. According to
Plaintiff, Banker was “disrespectful, rudend demeaning,” and told Plaintiff that
her “counterparts were doing circles arounelr[fi that she “should be grateful for
having a job,” that she “didn’t deserve tim®ney that [she washaking,” and that
she “didn’t love [her] job.” PI. Dep. at60-61. Banker testified that she “had
concerns about [Plaintiff's] performance. . versus her peers that were hired
within the same timeframe” and admitsathshe told Plaintiff that her peers —
namely, male VAMs Mike Scovronskind Tyler Winters — “could run circles
around her.” Banker Dep. 25GHowever, Banker denies that she told Plaintiff that
she thought Plaintiff was underpaid or that she did not like herlgbb.

Plaintiff sent an email to Bankem February 6, 2012 reflecting on their
phone conversation a month earlier. In émeail, Plaintiff wrote that statements
made by Banker during the conversation “svdisrespectful and in my opinion not

conductive to a healthy working relatidms,” and proposed that they “move

! In an affidavit submitted in comestion with these summary judgment
proceedings, Plaintiff attested that Banker todd not to log all oher sales calls in
Salesforce.com from October 2011 to Febyua012, in light of the fact that
Plaintiff's “internet access was not always$iaele.” Pl. Aff. 1 3. However, when
asked in her deposition why she did not ey hours in Salesforce.com during this
time period, Plaintiff failed to mention thBanker told her nab. PIl. Dep. 128.
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forward and develop a stronger and Itiear relationship ad work towards the
same goal each day.” Banker Decl. Ex. A.

Also on February 7, 2012, Plaintiff sesut email to Lucy Klette in human
resources requesting that the two discugsriteate matter.” Pl. Ex. 13B. Plaintiff
forwarded to Klette a copy of Plaintiff’ February 6 email to Banker, and told
Klette that the email was written “as a reésaf what | deem as verbal abuse and
harassment for some time whilbdve been in this positionId. Klette responded
to Plaintiff's email on February 13, 20, writing that she would “be happy to
connect with you whenever | can to helpalke this conflict,” but also noting that
Allison Erwin was the primary human resources contact for Plaintiff's division.
Id. Plaintiff and Klette spoke the next day; Plaintiff told Klette “about the issues
that were going on” between her amhnker and about “the inappropriate
conversation that took place” on January2812, which Plaintiff “felt . . . was
discriminatory and harassing.” Pl. Dept 160. At some point after this
conversation, Klette turneithe matter over to Allisoikrwin, who was the human
resources manager responsible\fdMs. Klette Dep. at 70.

On February 23, 201Banker discussed Plaintiff’performance issues with
Giovanni, Erwin, Klette, Walsh, and Karé.aBarre, P&G’s reginal manager. PlI.
Ex. 13C. On February 27, 2012, Erwinaled Plaintiff stating that she (Erwin)

and Klette had spoken about Plaintifissues with Banker, and proposing a



conference call between Plaintiff, Bank@md Erwin. Pl. Ex. 13D. Plaintiff
responded to Erwin’s email on March 2012, writing that she is uncomfortable
with a conference call with Banker, sise feared that Bankerould retaliate.ld.

The teleconference between Ptdin Erwin, and Banker took place on
March 2, 2012. Erwin took detailedotes on what occurred during the
conversation. Erwin began by stating thath Banker and Plaiiff had concerns
that they wanted to discuss, whichwisy Erwin scheduled the conference call, and
asked Banker to lead the conversationl afyreed that Plaintiff's concerns about
Banker would be “table[d]” “until eithethe end of the meeting or for another
time.” Banker stated that she was awtdrat Plaintiff had poken to Klette and
Erwin with confidential concerns, and eucaged Plaintiff to talk with human
resources “anytime she may need somethingtlaat she has everight to do that,
and that this phone call was about a speessue unrelated to [Plaintiff's] call to
HR.” Prior to the conference call, Bamkemailed Plaintiffand Erwin a calendar
showing an excessive number of days oveixanonth period from July 1, 2011 to
January 31, 2012 in which no in-person deplonic sales calliwere recorded in

Saleforce.com. Erwin expressed concern andtetl that she and Banker “needed

2 The time period captured by tlwalendar was a six-month periadter July 1,
2011 — the date Banker eited Plaintiff and other VAM telling them to “LOG
EVERYTHING IN SALESFORCE” and warninthat “[t]his is not an area that
will allow for any flexibility this year.” Pl. Dep. at Ex. 9. The time period
captured also includes the five-monthipd (October 2011-February 2012) during

8



to understand what activity was occurring tthays with little to no sales activity
recorded.” Plaintiff explained that “logging calls in Salesforce was not a
deliverable [goal] expectedf her’ and that “she viesvSalesforce as a tool for
recording information on clinics and looking up information for cold calls, but that
people don’'t document every call they makel that she was never expected to.”
Plaintiff admitted that she did not recoadl of her activity in Salesforce.com.
Erwin asked Plaintiff what unrecorded tasks she had completed during the time
period in question to account for the dayswhich no sales activity was recorded

in Salesforce.com. Plaintiff respondédting various tasks, and Erwin asked
Plaintiff if she had verifying documentahn. Banker explained the importance of
inputting all activity in Salesforce.com amated that this has always been a job
expectation. Plaintiff responded that she now understood that this was an
expectation and that she would logaadtivity going forward. PIl. Ex. 13E.

Banker then shared another concefimat Plaintiff's “travel to western
Michigan is not as high as she woulgpect” and that Plaintiff had not spent
enough “overnights” in that area. Plafihexplained that she had traveled to
western Michigan more times than reflectedsalesforce.com, and that she made

day trips to Grand Rapids and did not stasernight due to “budget constraints”

which Banker allegedly told Plaintiff thahe need not log all of her sales calls in
Salesforce.com.



facing P&G. Plaintiff also explained thahe did not think travel should be an
iIssue, given that the majority of herdmess is in southeast Michigan and that
western and northern Michigan represevhite space.” Plaintiff and Banker
agreed that the two would jointly review Plaintiff's routing schedule and that
“[Plaintiff] would use [Banker] as a seurce in the future for guidance around
appropriate travel percemfas and schedules.” Erwin then summarized what had
occurred during the conference and thanpyoing forward. Erwin wrote that
“they were not able to get to [Plaintiff'€loncerns in the time allotted today” but
that “she would separatelet up a time” for the three to discuss those concerns.
Pl. Ex. 13E.

On March 5, 2012, Plaintiff emaileBrwin expressing her dissatisfaction
and disappointment with the way in which her issues with Banker had been
handled. In the email, Plaintiff wrote thqtlhe issues that [Banker] brought to
your attention are not relative to my oljees,” “VAMs . . . are not mandated to
log calls into Sales force and that isvsihing that [Banker] herself does not
adhere to,” and that Plaintiff “should not fieced to complete a task that none of
my fellow co-workers complete and neithéoes my superiors.” Plaintiff then
inquired: “I would like to know how and/hy were my complaints ignored??? |
did not feel like anything was accomplishi a positive manner and it makes me

guestion how my issues of discrimirati and [Banker] creating a hostile work
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environment for the women on our telecome a non-issue avi@anker] making

up an complaint about me. My revielwave all been positive and my numbers
have been great and | enjoy my job.” aiRtiff wrote that “[t]he real issue is
[Banker] has been very professional with the commenthat she has made to
myself and about my fellow co-workershé that “[s]he has used discrimination
tactics towards the women on this team and she violated the code of ethics for a
work place environment.” Plaintiff statedathshe “brought this issue to HR and |
would like to see that this issue is notoged and that a complete investigation is
completed.” Erwin responded to this enthd same day, exmsing her desire to
speak to Plaintiff.Id.

On March 7, 2012, Plaintiff emailed é&tte expressing her belief that Banker
retaliated against her fooitacting human resources by making much of the fact
that Plaintiff did not log all her salestaaty in Salesforce.com. PIl. Ex. 13G.
Plaintiff also expressed disappointmetitat her issues with Banker were
“‘completely ignore[d],” ana¢onveyed her belief that human resources had allowed
Banker to “deter the real issues” and “act outage” such that Banker is “not . . .
accountable for the unprofessionalism amelating a hostile work environment.”
Id. Klette forwarded Plaintiff’'s email to Erwinld. When asked in her deposition
if she understood Plaintiff$larch 7 email to Kletteas lodging a complaint of

discrimination, Erwin responded: “ProbgblPossibility.” Erwin Dep. at 289.
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Erwin and Plaintiff spoke byhone on March 13, 2012Id. at 292-93;
Erwin Decl. {1 4. During the phone conwaien, Erwin “assured” Plaintiff that
Erwin would investigate Plaintiff's caerns regarding Banker and “keep them
separate” from Banker’s concerabout Plaintiff's perforance.” Erwin Decl. { 4.
The next day, Erwin sent an email t@itiff confirming their phone conversation
the previous day, writing: “I want toeiterate that | am looking into both the
performance questions and your conceabsut your workingrelationship with
[Banker], both equally serigly and on parallel timindyut | am keeping the two
Issues separate, in terms of who | talkand how | document the conversations.”
Def. Ex. 6A. Erwin alsdnformed Plaintiff that sb and Giovanni “have some
follow-up questions now that we havedha chance to review your documentation
and the comments you shared with me ydstgf and sent Plaintiff an electronic
conference call invitation.ld. However, Plaintiff refused to participate in the
conference call, writing to Erwin in aamail: “I am denying your [electronic]
invite to further discuss, this has beawial discrimination and harassment | need
to speak with the proper indduals to further investigatel. will contact you at . . .

a later date or someone elg#l be in contact with you.” Def. Ex. 6B. This is the
first time Plaintiff indicated that her dismination complaints were based on race,

as opposed to only gender.
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On March 15, 2012, Plaintiff filed formal complaint against Banker and
Erwin through P&G’s internal repting system, known as “Alertline,”
complaining of non-sexual kessment and race and gender discrimination. Pl. Ex.
14. P&G took two actions after Plaintiflefd her Alertline complaint. First, it
assigned two new human resources investigators from outside the pet care division
to investigate: Hallam Sargeant and eDdohnson. Sargeant Dep. at 55-56.
Second, effective March 27, 2012, P&G seigned Plaintiff to a different direct
supervisor, Giovanni, in place of Bankand appointed Mike Taney, the global
human resources manager for P&G’s peeddirvision, as Plaintiffs new human
resources contact in place of Erwin. Gaawmi Decl. 8. From this point forward,
Banker had no involvement with Plaintiibr the duration of her employment at
P&G. Banker Decl. 1 15; Giovanni Decl. { 8.

Sargeant and Johnson investigatBthintiff's Alertline complaint by
reviewing documents and conducting interviews of rRiyj Banker, Giovanni,
Deidre Scott (Plaintiff's per), Janet Holthus (Plaintiff's peer), Mike Scovronski
(Plaintiff's peer), and Micélle Swigart (Plaintiff's pedecessor covering the same
region and former direct report of Bamke Their findings and recommendations
are summarized in a writtereport dated May 2, 2012. In sum, Sargeant and
Johnson found that Plairits allegations of non-s@ial harassment and race and

gender discrimination were “ngubstantiated,” but did find that “a culture of fear
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and retaliation exists with the three fdenanembers of Marci Banker's team.”
Specifically, Sargeant and Johnson notkdt Banker made statements to her
female subordinates to the effect thaté'did not like working with women” and
Banker's female subordinatéwere afraid to speak to anyone in Petcare HR as
well as [Banker’'s] manager &te Giovanni for fear that word would get back to
[Banker] and they would end up on afpemance improvement plan or without a
job.” Sargeant and Johnson further etbtthat the women on Banker's team
described her managementlstas “condescending,” “afsive,” and “creating and
fostering a hostile work enanment,” and that they “tryo keep their distance
from her” due to “a fear ofetaliation, fear of losingheir job and of not getting
promoted.” Sargeant and Johnson determined that Plaintiff's complaint that
Banker treated one particularale VAM, Mike Scovronsk more favorably than
others was “substantiated.” Sargeandl dohnson also noted that one particular
employee told them that she was told Bgnker and Giovanni that it was “not a
good idea” to complain about Banker to human resources, causing that employee
to “put her tail between Inéegs and move on.” In the “recommendations” section
of their report, Sargeant and Johnsoindisgly recommend moving [Banker] to a
role where she is no longer managingess” and issuing her a “[s]trong formal
warning regarding . . . no retaliationeat all employees with respect, etc.”

Sargeant Dep. at Ex. 9.
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P&G took remedial actions against Ban in response to the investigation
of Sargeant and Johnson:

[Erwin] and | [Walsh] went and metith [Banker] and we pulled her

from managing anyone dmer team for 60 daysWe required Steve

Giovanni to sit in on all her anthly one-on-ones. We required

[Banker] to go to adadership conference, am@ removed [Plaintiff]

from reporting directly to [Banker].

Walsh Dep. at 55. Meanwhile, on May 16, 2012, Plaintiff sent an email to
Sargeant expressing hertistaction with Giovanni,her new direct manager,
writing that “his support and dedicati to my success has been exceedingly
apparent” and that working with him hhsen a “very professional experience.”
Taney Decl. Ex. A.

On June 1, 2012, Giovan@ind Taney met with Plaintiff, and Giovanni
recapped the meeting in an email to Ri# sent on June 7, 2012. During the
meeting, the three discussed the resulfs Plaintiff's Alertline complaint,
Plaintiff's job performance, and upcomindesagoals. Regarding the first issue,
Giovanni acknowledged the results ofethnvestigation, noting that “the
investigation did reveal the feelingsfefir and retaliation amongst . . . members of
the team,” and reassured Plaintiff this was “being fixed.” In addition,

Giovanni invited Plaintiff to alert him, Erwin, or Taney should Plaintiff experience

any retaliation going forwarduyriting that P&G would “nottolerate any form of
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retaliation,” and told Plaintiff to “sharany more negative experiences” with him
“at anytime.” Taey Dep. Ex. 10.

During the June 1 meeting, the thi@so discussed Plaintiff's performance
up until that point in fiscal year 2011-20&a8d her selling plan for the next fiscal
year. Giovanni noted that Plaintiff wden target to achieve . . . 4 out of 6
deliverables [performance goals]” and tlshie “had a chance® make [her] 5th
deliverable.” The three alshscussed steps for “gettindf ¢o a great start” in the
next fiscal year, including “20-25 in clmcalls per week” and “[rJecording [those]
calls daily in salesforce.comd.

On June 14, 2012, Giovanni emailed Riidii inquiring whether Plaintiff had
made her hotel reservatiofe a national sales confer@n scheduled for the next
month. Pl. Ex. 17. Plaintiff respordienforming Giovanni that she would be
unable to attend the conference becalse doctor had placed her on a travel
restriction. Id. The travel restriction, signed Wlaintiff's doctor on June 14,
2012, indicated that Plaintiff is pregnamtith an expected delivery date of
November 1, 2012, and that “relatedpgeegnancy she should not be traveling.”
Erwin Decl. Ex. C. On June 17, 2012s&iBreedon, a registered nurse in P&G’s
health services department, emailed Plaintiff congratuldtergon her pregnancy
and asking Plaintiff to provide mordetailed information about her travel

restrictions, noting that “[i]t is imperativibat you remain safe at work.” Breedon
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Decl. 11 2-3, Ex. A. On June 27, 20123iRtiff’'s doctor provided more details on
Plaintiff's medical restrictions, as requested by P&G:

Due to her high risk pregnanc we recommend the following
restrictions. At this point in mgpregnancy, we recommend her not
flying or taking a train. Driving ipermissible, 3-4 hours with a break
every hour. We recommend that sheystlose to home. She is able

to work from home or the office dhis time but, as the pregnancy
progresses; we would prefer thslhe work from home. We also
recommend that she not lift anything over 25 pounds and maintain a
low stress environment.

On July 25, 2012, Giovanrspoke to Plaintiff abouler travel restrictions
and sent her an email the same day recapping the conversation. Giovanni told
Plaintiff:

[P]lease do not conduct any overnighavel in your territory until

your doctor has had the opportunity to review your travel restrictions

and approve overnight travel with &léh Services. In the meantime,

please plan to continue wonlg locally focusing on calling on 5-6

clinics in person perday and be sure to stay within your

medical/travel restrictions that earin place today. Lastly, as a

reminder, please be sure to log yoalls into Salesforce.com daily.
Giovanni Decl. Ex. B. On July 24, 201Erwin sent an email to Plaintiff and
Giovanni detailing the FMLA process andopiding Plaintiff with the necessary
paperwork. Erwin Decl. Ex. D.

On July 30, 2012, Giovanni sent an email to Tommy Walsh outlining six

issues with Plaintiff's performance. Thssues relate to Plaintiff's failure to

adhere to various deadlines regardithgg submission of medical paperwork,
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including FMLA-related papers, along witRlaintiff’'s failure to respond in a
timely manner to work emails. In clog, Giovanni told Walsh that there have
been “multiple examples of not followgndirection,” including “15 days out [of]
the field (as reported in salesforce.com agwy 9th).” Giovanni also wrote that
Plaintiff “struggles with taking direan from just about anyone and it just does
not seem like there is a willingness on het p@operate with discipline or a sense
of urgency and take accountabildfher actions.” Pl. Ex. 13I.

On August 15, 2012, Plaintiff's doctortsmitted another medical restriction:
“Patient may only work from home steng 8/14/12 through the duration of her
maternity leave.” PIl. Dep. Ex. 22.However, P&G could not accommodate
Plaintiff's work-from-home restriction.On August 17, 201&5iovanni and Taney
spoke to Plaintiff regarding the new redioa, and the details of the discussion are
summarized in an email written by Giovaroi Plaintiff on August 20, 2012.
Giovanni told Plaintiff to “suspend anya all field activity immediately” because
her “health is very important to [P&Gnd we want to ensure you follow all
required restrictions.” Giovanni alsmformed Plaintiff that P&G could not
accommodate her new restriction prohibiting all field work:

Since our field-based selling roles reguiace to face interaction, we

are not able to accommodate yourrkvrom-home restrictions. In

addition, we have no ailable alternate and eaningful work for you

to perform at home. Thereforepdhhas been consistent practice for

field-based sales personnel requiring work-from-home
accommodation, you will be placezh an unpaid leave of absence
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effective August 27th, 2012. Youwbsences while on leave will be
applied against your 12-weeleave entitlement under the Family
Medical Leave Act.

However, Giovanni also told Plaintiff & P&G could give her five months of
unpaid leave, which is two montlanger than required under the FMLA:

Our practice in the selling organizati is to allow employees to take
four months for any medical-relatdeave [of] absence. We follow
this practice to prevent any adversffect on volume in our business
as a result of having a salespersfasent from his/her territory for an
extended period of time. On 08/12/ you said that you would need
three months post your surgery (‘efniis now anticipated to occur in
early October 2012) to recoveAlthough this would take you from
your territory for approximately 5 amths, at this time we anticipate
being able to effectively manageur territory during your period of
absence. If, however, the timing pbur leave would extend greatly
beyond this time, we may eé to bring someone else into the territory
to ensure we don't lose a sige#dint amount of business with your
customers. We would of course, coteyou first to see if you were
ready to return beforeackfilling your role.

PIl. Dep. at Ex. 23.

Plaintiff testified that Taney tried tdorce” her to take early FMLA leave
during the August 17 discussion and wheaRiff resisted, Taney stated, “oh, is it
because you don’t have the money?” [Bp. at 181. Moreover, according to
Plaintiff, Giovanni and Taney repeatedlgked her throughotier pregnancy — “I
want to say four or five times” — to gride additional detailsegarding her work
limitations beyond those provided by Plaintiff’'s doctéd. at 199.

Plaintiff filed another Alertline amplaint, alleging that “she was

discriminated against because she washotwed to work from home and because
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she was being ‘forced’ to take FMLA." Taney Decl. § 6. P&G assigned an
independent investigator tenvestigate the compldain and the investigator
ultimately concluded that Plaintiff's afiations “could not be substantiated and
that Plaintiff ‘was told both verbally anin writing that she could have 3 months
after her babies were born until she wobkl expected to be back to work and a
position would be held for her.’1d.

On August 22, 2012, Plaintiff's doct@ased Plaintiff's work restrictions:
“Working from home is preferred at this pbin her pregnancy, however she is not
prohibited to go into the work field and may resume her normal work duties with
no restrictions.” Pl. Ex. 17. P&G returnBthintiff to her normal job duties at this
point. Pl. Dep. at 216; Giovanni Decl. | 14.

In her affidavit, Plaintiff attests that she requested two weeks of vacation
immediately prior to her mateity leave, which was scHaled to begin on October
3, 2012, but that Giovanni denied thequest and instructed her to work from
home during those two weeks. PIl. Aff. § $lowever, the record indicates that
Giovanni allowed Plaintiff to take vacatidime prior to her leave. In an emalil
sent to Plaintiff on Septdoer 28, 2012, Giovanni instrext Plaintiff to use eleven
days of vacation from Ogber 3, 2012 through Octabé&8, 2012, and then to

begin her FMLA leave on October 19, 2012. PI. Ex. 13.
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P&G deemed Plaintiff's work performance for fiscal year 2011-2012,
covering July 1, 2011 toude 30, 2012, to be poorPlaintiff made the lowest
number of in-person sales calls of any MAn the country. Giovanni Decl. { 17.
Of the VAMs that Giovanni supervised, Rogeain made the most in-person calls
(979) and Plaintiff made the least (274)d. § 18. Stu Miller, who made the
second lowest number of in-person calfter Plaintiff, made 700 calls, which is
more than double the numb@ade by Plaintiff.1d. In light of this, Plaintiff was
assessed a three rating far performance in fiscal year 2011-2012, along with a
VAM Scorecard ranking of 38 out of 41A three rating meant that Plaintiff's
performance was deemed in the bottom 6%ixedao her peers. Erwin Decl. | 9.
Giovanni recommended the three rating td3Wawho agreed with it because there
was “[t]ime out in the field that weoalld not account for and poor performance on
the scorecard.” Walsh Dep. at 12%iovanni attested that he recommended a
three rating for Plaintiff “based on heoor work performance during the fiscal
year” and stated that the recommendatiwedd nothing whatsoever to do with her
race, gender, pregnancy, use of leavearor other factor.” Giovanni Decl. | 22.
Giovanni did not receive any input froBanker regarding Plaintiff's rankingd.

Plaintiff returned from her maternitgave on January 4, 2013. Giovanni
Decl. § 23. During the first three weetollowing her return, Giovanni permitted

Plaintiff to work from home “to catchpuon administrative items, learn about new
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initiatives and ease back intwer field sales role.”ld. According to Plaintiff,
Giovanni and Taney refused to autlzerireimbursement for Plaintiffs home
Internet and fax line. Pl. Dep. at 163-6Rlaintiff testified that Taney “laughed
and joked” during a phone comgation with Plaintiff, “basically saying that he
wanted to make sure that | wasn't steglcompany funds to pay for [the] Internet.
... [and] . .. that they wanted mepimvide proof and docuemtation of what my
bill was.” 1d. at 164-65.

On January 15, 2013, Giovanni sdplaintiff an email summarizing a
discussion the two had the day befor&iovanni Decl. Ex. D. In the emall,
Giovanni instructed Plaintiff to “build planto travel and make in person calls to
your accounts in Western and NortherncMgan a minimum of 3 times between
now and the end of June” atm“begin making in persocalls in the field starting
... January 22.”Id. Regarding the requirement that Plaintiff begin making in-
person calls on January 22, Giovanni instied Plaintiff to “complete a minimum
of 5 in person calls per daynd to “record you[r] callen salesforce.com daily.”
Id. Although Giovanni attested that Plaintiff recorded only one day in the field
between January 2&2hd January 29d. § 25, the record also reflects that Plaintiff
attended a five-day conference at Giovandlirection during the third week of

January. PI. Aff. § 10.
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On February 5, 2013, Giovanni and Tarteaveled to Detroit to meet with
Plaintiff in person. Giovanni Decl.  26aney Decl. § 10. Giovanni opened by
sharing the objectives of the meeting amdrming Plaintiff that she had received
a three rating for fiscal ye&011-2012. Taney Dep. Ex4. The objectives of the
meeting were to inform Plaintiff dfier performance rating for fiscal year 2011-
2012 and to present Plaintiff with a Pi® “provide [her] wth honest and open
feedback on performance issues holdweg back from being competitive with her
peers and with a plan to lperesolve these issuesPlaintiff announced that she
would record the meeting, but Taney told Plaintiff that she did not have P&G’s
permission to do so. Plaintiff “then decid® pack up and leave,” at which time
Taney told her that “this is an officiaheeting to discusker performance which
needs to be improved, and by walking @md not having theonversation, this
could lead towards termination.” Plafhannounced that she was going to call her
attorney and stepped out in the lobby to dolso.

Plaintiff returned about an hour laté'sat down, put the recorder on the
table and just looked at [Giovanni andn€g].” Plaintiff told Giovanni and Taney
that the recorder was off and the meeting beddn.The recorder was not, in fact,
off. Giovanni Decl. {1 32 (“I later learned that [Plaintiff] had not turned off the
recorder and actually continuedtépe record the meeting.”).

According to Taney, #afollowing then ensued:
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[Giovanni] started again by explang the rationale for the three
rating. [Plaintiff] was a bit confesl since she felt like the results in
the recent months were equal to peers. [Giovannipxplained that
the timing for her rating was fne July 2011 through June 2012 and
that she had performance issudlsyaar long. He shared several
emails and letters asking [Plaintiffp enter her calls into the sales
data system. [Plaintiff] stated thttis was only shared in the July
sales meeting, July 2012, but @8anni] reminded her of these emails
and several requests thaére directly made tber to enter her data.
With the data she entered, [Plaifjtmade an average of 1 call per
day for the calendar year (only inclad the days that she worked).
The requirement is 5-6 face to face calls per day.

[Giovanni] then moved from sharing theating to sharing the [PIP].
[Plaintiff] immediately said that th plan is not doable and she would
not sign it. [Giovanni] stated let’go through the details [of the PIP]
line by line and we can discuss eguint, which he did. [Plaintiff]

had complaints about each sectioh.reminded [Plaintiff] that this
plan is being put in place to halpprove her performance. . . . | told
her the sales objectives are somewhat negotiable but that [Giovanni]
and she would need to dialogusoat them. However, [Giovanni] as
manager, who has responsibility the business results, has the final
say.

[Plaintiff] then discussed that cally on the 95 customers in Northern
and Western Michigan was impossible and the wrong thing for the
business. [Giovanni] shared th#ftese customers were just as
important as the ones that are clesder house. We are losing with
these customers and since theyehaot been called on for a long
time, it's critical we call on them imndeately. He also said that it's

all right to spread this out over two months, so that she wasn't
traveling as muchvith the newborns.

[Plaintiff] still disagreed and said tHeest thing for the territory is to
not call on these territories. [Giawai], again disagreed, and told her
that she needs to call on all oketkey accounts within her territory.
She again disagreed. dhared with [Plaintiff] that [Giovanni’s]
experience and respondily as the manager i$0 ensure we are
growing the business and that this ws call. [Plaintiff] stated that
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she is not signing the document and not agreeing to calling on these
customers.

[Giovanni] tried several times t&xplain the importance of calling on

these customers and entering all sdi&s into the system. [Plaintiff]

was not willing to neither discussor listen any longer. | told

[Plaintiff] that if she is unwilling toperform the tasks of the job, she

would be terminated. She then sgigt fire me. | repeated that if

you are willing [sic] to do these taskgyu leave us no choice. She

then got up to leave. | asked togr to leave all company assets, like

her laptop, American Express Card &&ys to her car. | told her we

would pay for a taxi to get her h@n She stormed out stating, you

will have to call the cops to get these from me.

Taney Dep. Ex. 14. Giovanni’'s recollectiohthe meeting is consistent with that
of Taney. Giovanni Dd. Y 28-34, 38.

Giovanni attested that the decisiongot Plaintiff on a PIP “had nothing
whatsoever to do with [Plaintiff's] racegender, pregnancy, use of leave, or
internal complaints,” and that the tenation decision stemmed from Plaintiff’s
“poor performance and refusal participate in the PIP.Id. {{ 27, 28. Giovanni
and Taney attested that thesd no intention of termating Plaintiff going into the
February 5 meeting. Giovanni Decl.28; Taney Decl. § 10. Giovanni also
attested that he is not aware of any P&@ployee, other than Plaintiff, “who flatly
refused to participate in a PIP or wharéigarded Procter & Gamble’s warnings as
to the consequences of not partatipg in a PIP.” Giovanni Decl. § 35.

Giovanni attested that the goals satifan Plaintiff’'s PIP were attainable

and reflected the minimum expatibns of Plaintiff's job:
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The objectives set forth in [Pldiff's] PIP reflected the minimum

day-to-day expectations for &AM and approximated 1/12 of

[Plaintiff's] annual exped@tions — in line witithe 30-day duration of

the PIP. The goals in the PIP . . . reflected the minimum expectations

for a VAM and were accomplishabivithin the 30-day timeframe.
Giovanni Decl. 1 29. However, Pl&ih testified that the PIP was “very

harassing,” “inaccurate,” anfja] set up for me to f&” PIl. Dep. at 173-75.
Plaintiff points out multiple aspects die PIP, each of which she contends was
unattainable or contrary to P&G lpry. PIl. Dep. at 166-67, 170-76.

Plaintiff filed this lawsuit on Augus6, 2013. Her amended complaint
contains the following five counts:

Count I: Sex and pregnancysdrimination under Title VII;

Count Il: Sex anghregnancy discrinmation under ELCRA,;

Count IlI: Interference and taiation under the FMLA;

Count IV: Race discriminain under Title VII and ELCRA;

Count V: Retaliation in violawn of Title VII and ELCRA.
After the close of discovery, P&G fildte present motion for summary judgment.

. SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure S6structs courts to “grant summary
judgment if the movant shows that therenes genuine dispute as to any material
fact and the movant is entitled to judgmasta matter of law.”Fed. R. Civ. P.

56(a). The relevant inquiry “is whedr the evidence presents a sufficient

disagreement to require submission to a puryvhether it is so one-sided that one
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party must prevail as a matter of lawAnderson v. Liberty Lobby, Inct77 U.S.
242, 251-52, 106 S. Ct. 2505, 2512 (1986).
IV. ANALYSIS

Plaintiff alleges that she was discrimted against, based on her race and
pregnancy, in violation of Title Vleand Michigan’s ELCRA, and that she was
terminated because she complained algistrimination and took FMLA leave.
P&G seeks summary judgment with redj#o each of Plaintiff's claims.

A. Race and Pregnancy Discriminaon Under Title VIl and ELCRA
1. General Framework for Discrimination Claims

Title VII's anti-discrimination provian makes it “an unlawful employment
practice for an employer . . . to discrimi@against any individual with respect to
his compensation, terms, conditions, or privileges of employment, because of such
individual’s race, color, religion, sexyr national origin.” 42 U.S.C. § 2000e-
2(a)(1). Michigan law includes ansilar protection. Mich. Comp. Laws 8§
37.2202(a). Discrimination claims undBtle VII and ELCRA are analyzed under
the same evidentiary frameworkchoonmaker v. Spartan Graphics Leasing, LLC
595 F.3d 261, 264 n.2 (6th rICi2010). Under both teral and Michigan law,
discrimination on the basis of “sex” imgles pregnancy. 4@.S.C. § 2000e(k);

Mich. Comp. Laws § 37.2201(d).

27



Plaintiff may prove her discrimination ains by either direct or indirect
(circumstantial) evidenceWexler v. White’'s Fine Furniture, Inc317 F.3d 564,
570 (6th Cir. 2003) (en bajhc Here, Plaintiff relis solely on circumstantial
evidence in support of her discrimiraii claims, and must therefore employ the
burden-shifting framework set forth McDonnell Douglas Corp. v. Gregd11
U.S. 792, 93 S. Ct. 1817 (1973)aster v. City of Kalamazod@46 F.3d 714, 726
(6th Cir. 2014). Under th&cDonnell Douglasframework, Plaintiff must first
establish a prima facie case of discriminatioli.Plaintiff is able to do so, the
burden shifts to P&G to offer a legitinegtnon-discriminatorgxplanation for its
actions. If P&G produces such an explanon, Plaintiff must offer evidence on
which a reasonably jury could rely teject P&G’s proffered explanatiorbavis v.
Cintas Corp, 717 F.3d 476, 491 (6th Cir. 2013).

2. Prima Facie Case

To establish a prima fac@ase of discrimination, Plaintiff must establish the
following four elements: (1) She is a mber of a protected class; (2) She was
gualified for the job and performed it s&tistorily; (3) Despite her qualifications
and performance, she suffdran adverse employment action; and (4) She was
replaced by a person outside the protectasgiscbr was treated less favorably than a

similarly situated individual outside of her protected clatsster, 746 F.3d at
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727. The Court assumes for the present peptsat Plaintiff has satisfied all four
elements of her prima facie case.
3. Legitimate, Non-Discriminatory Reason for Termination

P&G contends that Plaintiff was pkat on a PIP solely because of her poor
performance, and subsequeniyminated because shealdd to participate in the
PIP. The record contains adequaigdence supporting the position that these
legitimate, non-discriminatory reasons s#tvas the sole basis for Plaintiff's
termination. See, e.g.Giovanni Decl. 1 27, 38. Thedore, P&G has satisfied its
burden of presenting an appropriate b&sists decision to place Plaintiff on a PIP
and subsequently terminate her.

4. Pretext

Because P&G offered a legitimate, na@wliminatory reason for the adverse
employment action it took against Plaintifhe burden shifts back to Plaintiff to
prove that P&G’s asserted reason is pret@ix At this stage, Plaintiff has the
burden to produce sufficiemvidence from which a jurgould reasonably reject
P&G’s explanation of why it terminatdter. She can accomplish this by proving
(1) that the proffered reasohad no basis in fact, (2)ahthe proffered reasons did
not actually motivate her discharge, @) that the proffered reasons were
insufficient to motivate dischargeBlizzard v. Marion Technical Co)I698 F.3d

275, 285 (6th Cir. 2012).
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Plaintiff first argues that her poperformance did not motivate the PIP and
termination because P&G did not takengar action against other subpar VAMs
with similar performance issues. In other words, Plaintiff points out that similar
records of poor performanshould have resulted in siar remediation efforts by
P&G, and the fact that P&G did notagke comparable employees on PIPs and
terminate them suggests that P&G dwdt view Plaintiff's performance as
sufficiently problematic to warrant a PBhd termination, which in turn suggests
that some reason other than poor penfmmce must have motivated the adverse
actions P&G took against Plaintiff.

The Court rejects this argument besauPlaintiff has failed to name a
similarly situated VAM who was treated neofavorably. Plaintiff argues that she
should be compared to three particil&Ms: Stephanie Campbell, Debra Kerley,
and Michael Glidewell, all of whom Plaiff argues were not pregnant and non-
minorities who experienced performance eswsimilar to those of Plaintiff yet
were treated more favorably than was RI#in However, the record reflects that
Plaintiff's workplace performance was sifioantly weaker thn the workplace
performances of Campbell, Kerley, and Glidg#wand, unlike Plaintiff, Campbell,

Kerley, and Glidewell weraot uncooperative with a PIP.
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The following chart compares Plairitd performance statistics with the
performance statistics of Campbell, Kerley, and Glidewell tive 2010-2011 and

2011-2012 fiscal years.

Fiscal Year 2010-2011] Fiscal Year 2011-2012
VAM Scorecard| In-Person | Scorecard| In-Person Supervisor
Ranking | Sales Calls| Ranking | Sales Calls
Plaintiff 34 of 38 270 38 of 42 274 Banker/Giovanni
Stephanie} 54 ¢ 59 741 36 of 42 797 Giovanni
Campbell
Debra | ) t3g 1065 32 of 42 848 Giovanni
Kerley
Michael | ¢ ¢ 39 998 41 of 42 453 | Neither Banker
Glidewell nor Giovanni

Giovanni Decl. 11 6, 15, 18, Ex. C. Cumsg the performance data in the light
most favorable to Plaintiff, no reasonalury could conclude that Plaintiff was
similarly situated to Campbell, Kerley, @lidewell. Although some aspects of
Plaintiff's performance statisscare similar to those of the urged comparators, the
significant difference between the number of in-person sales calls logged by
Plaintiff, on the one han@&nd her purported comparatoos, the other hand, alone
compels the Court to conclude th@ampbell, Kerley, andslidewell are not
similarly situated individuals. CampheKerley, and Glidewell each logged
significantly more in-person calls than dicafltiff in two consecutive fiscal years.
For fiscal year 2010-2011, Plaiffitilogged only 270 in-person sales calls,
compared to 741, 1065, and 998 logged dall<ampbell, Kerley, and Glidewell,

respectively, and the disparity nearly as distinct for fiscal year 2011-2012, with
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Plaintiff logging only 274 in-person salealls, compared to 797, 848, and 453 in-
person calls logged by Campbell, Ksr] and Glidewellrespectively.

Moreover, Plaintiff has nopresented evidence thtte three comparators
engaged in similar conduct wh confronted with a PIP. The evidence indicates
that Plaintiff attempted to tape recorddahen walked out of a meeting with her
supervisors after learning that the purpos¢he meeting was to discuss her prior
performance and ways to improve going farde When Plaintiff returned and
was presented with a PIP, Plaintiff cdaiped about each aspect of it and
expressed disagreement withovanni’'s business approach to Michigan’s northern
and western territories, believing thher approach should be followed over
Giovanni's® The record reflects that Giovaratitempted to reason with Plaintiff
and explain the rationale fi@d his approach, but Plaiff persisted in her belief
that her way was better and told Giovammd Taney that she refused to visit
P&G’s customers in the northern andsien regions. Giovanni also conveyed
that the requirements set forth in the RI&re flexible. Specifically, Giovanni and
Taney were open textending the PIP beyond 30ydaand negotiating the sales

goals required under the PIP. Yet, Pifimefused to discuss the PIP further or

® This was not the first time Plaintiff exgssed disagreement with her management
about this issue. During the March 2012 teleconference between Plaintiff,
Erwin, and Banker, Plaintiff balkedbaut Banker's approach to Michigan’s
western territory, taking the position thidwe territory should not be emphasized
because the majority of business was tedan Michigan’s southwest region, and
Michigan’s western region comprised “white space.”
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“listen any longer.” Plaintiff has nottampted to present evidence showing that
another VAM was allowed todep his or her job in lighdf similar instances of
insubordination, including an unwillingnetsfollow a business plan outlined by a
supervisor. In other words, Plaintiff has presented no evidence rebutting
Giovanni’s attestation that he is “not awasf any employee [o#n than Plaintiff]
who flatly refused to participate in a Pt who disregarded Procter & Gamble’s
warnings as to the consequences of panticipating in a PIP.” Therefore, the
Court rejects Plaintiff's argument thaer poor performance was a pretext for
discrimination based on the theory thather VAMs with similar performance
iIssues were not placed on PIPs and terminated.

Relatedly, Plaintiff argues that herrfmmance was adjudged by subjective,
rather than objective, standa, which should trigger “particularly close scrutiny”
of P&G’s decision to take adverse action against Plain8&e Bruhwiler v. Univ.
of Tenn, 859 F.2d 419, 421 (6th Cir. 198@mployment decision is subject to
“particularly close scrutiny” when it wasubjective and decision makers were not
members of minority group). However, B8 decision to place Plaintiff on a PIP
and ultimately terminate her resulted fromtbobjective assessments of Plaintiff’'s
performance (e.g., VAM Scorecard rankingsd the number of in-person sales
calls made) and subjectivesessments of Plaintiff’'s germance (e.g., Plaintiff's

conduct during the February 5, 2013 meeting).
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Plaintiff also argues that P&G’ssserted reason for placing her on a PIP,
poor performance, is a sham because PI&;EIP was a “set up to fail.” Plaintiff
argues that the PIP included unattainablelsgyogoals that are inconsistent with
P&G'’s policies, and required Plaintiff goerform tasks that went beyond her job
duties. These argumismare unpersuasive.

Plaintiff first asserts that the PIPefuired [her] to beon the road, away
from the bulk of her business in southdgschigan, for 30 consecutive days,” and
that this was “inconstant with P&G’s owselling strategy and business plans.” PI.
Resp. at 27-28. Plaintiff mischaracterizée record. In fact, the PIP required
Plaintiff to “be in the field Monday througfriday and complete a minimum of . . .
5-6 in person calls per ddyand to “make one in peos call to all purchasing
clinics in Western and Northern Miclag.” PIl. Ex. 12. Nothing in these
requirements suggests that Plaintiff waguieed to be “on the road . . . for 30
consecutive days”; rather, she was requie work only Monday through Friday.
Moreover, the fact that the PIP required Rtiffi to be “away from the bulk of her
business in southeast Michigan” during tB0-day PIP period is not suspect and
not surprising because, as discusse@iniff's region covered northern and
western Michigan and the evidence indssathat P&G viewed those areas as

important but neglected by Plaintiff.

34



Plaintiff objects to the number of in-person calls that she was required to
make during the 30-day PIP patli (5-6 per day), arguing that this requirement of
the PIP is “suspect.” However, the recdakes not support Plaintiff's view. There
was nothing new about the requirementhi@ PIP that Plaintiff make 5-6 in-person
sales calls per day (i.20-25 per week and 100-120rpmonth). Giovanni told
Plaintiff during their June 1, 2012 conéaice that the goal should be 20-25 in-
clinic calls per week, and Giovanni again emphasized this requirement to Plaintiff
on July 25, 2012, and then once agam January 14, 2013. The undisputed
evidence reveals that this waart of Plaintiff's job, a fact that Plaintiff admitted in
her deposition. PIl. Dep. 472 (answering “[y]es” to the question, “five to six in
person calls per day is the standard for all VAM’s, isn’t it?”).

Plaintiff also complains that the duration of the PIP — 30 days — was
unusually short. Howeveilaney testified that PIPs are “typically 30, 60 or 90
days,” Taney Dep. at 34nd the PIP itself contains axplanation for the 30-day
duration. Pl. Ex. 12 (“We & elected a 30 day PIP in lieu of longer time period,
because the goals and actions requirethis PIP are theninimum day-to-day
expectations for all Band 1 Y&xinary Account Manageind therefore, we see no
obstacle to [Plaintiff] being able to succeslgf meet the actiosteps of the PIP in
a 30 day timeframe.”). In addition, dng the February 5, 2013 meeting between

Plaintiff, Giovanni, and Taney, Giovannffered to afford Plaintiff more time
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beyond 30 days to completsme of the main requireants of the PIP — visiting
clinics in Michigan’s northern and western regions.

For all these reasons, Plaintiffas not impugned P&G’s legitimate,
nondiscriminatory reason for placing her aPIP by showing that the PIP was a
“set up to fail.”

Plaintiff next argues that P&G refused to recognize three ways in which it
hindered Plaintiff's ability to make in-person sales calls in the 2011-2012 fiscal
year, yet unfairly used Plaintiff's lack afi-person calls against her to justify the
decision to place Plaintiff on a PIP. Acdmmg to Plaintiff, P&G hindered her
ability to make in-person sales calls/: (1) requiring he to attend three
conferences that took her out of thedieh July 2011, thusnterfering with her
ability to make in-person calls in that mbn¢2) telling her not twecord all of her
sales activity from October 2011 to February 2012; and (3) prohibiting her from
traveling from June to Seghber 2012. Plaintiff comels that P&G’s failure to
recognize these three restraints — allwbiich were imposetby P&G — suggests
that one of its asserted legitimate reasonglacing Plaintiff ona PIP — a lack of
in-person sales calls — did not actuallytivate the decision. The Court rejects
this argument.

Regarding the first restraint, the Coudtes that Plaintiff's in-person call

numbers were evaluated @ to other VAMs. Therefre, Plaintiff's attendance
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at conferences would only adversely affaer performance ratings to the extent
that other VAMs were also not requiredatbend similar events that took them out
of the field. Plaintiff has produced noidence showing the extent to which other
VAMs engaged in work activities thadok them out of the field.

Moreover, Plaintiff's attestation that Banker told her twtog all of her
sales activity from October 2011 to February 2012, made in an affidavit submitted
in connection with these summary judgrproceedings, was oddly not mentioned
by Plaintiff when she was asked in lieposition why she didot follow Banker’s
written instruction to “LOG EVERYTHINGN SALESFORCE” during fiscal year
2011-2012:

Q: So July 2011 to February 2034®u reported to [Banker], correct?

A: Yes.

Q: And she wrote an e-mail as \wave went throgh several times,

to your team, saying, log everytigi in Salesforce. Do you remember

that? . ..

A: Yes.

Q: But your testimony is youdin't comply with that, correct?

A: Correct.

Q: And why is that?

A: ljust didn't.
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Pl. Dep. at 128. Had Banker really toldaiatiff not to log all of her activity in
Salesforce.com, as Plaintiff attested imggmaph three of her affidavit, Plaintiff
had the perfect opportunity to say so, instead of her answer, “l just didn't.”
Although this does not amount to a direontradiction betwaethe affidavit and
deposition testimony, as P&G urges, theu@ is inclined toconclude, based on
the factors set forth iRranks v. Nimmp796 F.2d 1230, 1232.0Qth Cir. 1986) and
adopted by the Sixth Circuit ikerel, S.R.L. v. PCC Airfoils, L.L.C148 F.3d 899,
908-09 (6th Cir. 2006), thaaragraph three of the affivit “constitutes an attempt
to create a sham fact issue” such thamaty be disregarded by the Court in these
summary judgment proceedings.

In any event, even if the Court credl Plaintiff's attestation that Banker
instructed her not to log all of herles activity in Salesirce.com from October

2011 to February 2012, the Court, construing the facts in the light most favorable

“In Aerel the Sixth Circuit adopted the test set forthFranks for determining
whether a post-deposition afévit “constitutes an attempt to create a sham fact
issue” and thus may be disregarded:

Factors relevant to the existenceao$ham fact issue include whether
the affiant was cross-examined during his earlier testimony, whether
the affiant had access to the peshh evidence at the time of his
earlier testimony or whether thaeffidavit was based on newly
discovered evidence, and whether the earlier testimony reflects
confusion which the affidavattempts to explain.

Franks 796 F.2d at 1237. The three non-exhaudtrank factors weigh in favor
of the conclusion that paragraph threk Plaintiff's postdeposition affidavit
amounts to an attempt to create a sham fact issue.
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to Plaintiff, would still reject Plaimff’'s argument that P&G’s failure to
acknowledge Banker’s instruction undermimmee of its reasons for implementing
the PIP. As P&G points out, even exchglthe time period during which Plaintiff
was allegedly instructed not to log all leér sales activity, Plaintiff still made by
far the lowest number of in-person slealls during the 2011-2012 fiscal year.
Giovanni attested that Plaiff “had the lowest number of in-person calls of any of
the VAMs | supervised” from March 1, 201@ June 30, 2012. Giovanni Decl.
19. According to Giovanni: “During thdime period, Roger Cain made 305 in-
person calls, Deb Kerley made 282 ingumar calls, Stephanie Campbell made 276
in-person calls, Stu Miller made 235 in-pen calls, and [Plaintiffl made 136 in-
person calls.” Id. This unrebutted evidence demonstrates that P&G had ample
reason to place Plaintiff on a PIP basedencall numbers in the 2010-2011 fiscal
year, along with her call numbers in fisgedar 2011-2012, excluding the months
Banker purportedly told Plaintiff not tecord all of her sales activity.

Finally, Plaintiff's medical restrictionfom June to September 2012 did not
have any impact on her in-person call numbers for fiscal year 2010-2011, which
ended before Plaintiff became pregnartd did not have a substantial impact on
her in-person call numbers for fiscadar 2011-2012. Notably, the 2011-2012
fiscal year ended on June 30, 2012 anairnfff's medical restrictions did not

begin until mid-June 2012. Therefore, rbst, Plaintiff's medical restrictions
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affected her in-person call numbers for jiwgd weeks out of the entire fiscal year,
which is not a long enough time peridd substantially impact the numbers,
especially given how low Plaintiff's ingyson call numbers were compared to the
VAM with the next highest number. In any event, for most of the time during
which Plaintiff was medically restrictegbrior to her maternity leave, the
restrictions did not prevent Plaintiffdm making the requiredumber of daily in-
person calls. In sum, construing theidewice in the lightmost favorable to
Plaintiff, Plaintiff has not establishedathher medical restrictions had anything
more than a de minimus impact, if tham her in-person call numbers during either
of the two fiscal years in question.

For these reasons, no reasonable gould conclude that P&G unfairly
evaluated Plaintiff's performance, lilag into question P&G’s legitimate,
nondiscriminatory rationale for placinga#itiff on a PIP, by failing to consider
restrictions placed on her that purmaly stunted her in-person call numbers.

Finally, Plaintiff argues that there was a “corporate culture” of
discrimination and retaliation at P&G, atidhat this workplace culture supports her
argument that P&G'’s legitimate, nondiscnmatory reason for placing her on a PIP
and ultimately terminating her is pretextugee Ercegovich v. Goodyear Tire &
Rubber Caq. 154 F.3d 344, 356 (6th Cir. 1998) (“Circumstantial evidence

establishing the existencef a discriminatory atmghere at the defendant’s
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workplace in turn may serve as cimastantial evidence of individualized
discrimination directed at the plaintiff.”) In support of her argument, Plaintiff
contends that P&G “ignored and dism@dséner complaints of discrimination,
focusing on how Erwin handlePlaintiff's complaints, essentially arguing that
Erwin did not take them seriously. Plafhélso discusses thmanner in which her
first Alertline complaint was handledchd the actions (or inactions, according to
Plaintiff) that P&G took afterwards. Finally, Plaintiff argues that P&G rewarded
Banker for her conduct by giving her a rasel otherwise treating her favorably.
However, for the following reasons, thecord does not support Plaintiff's position
that there was a corpoeatulture of discriminadin and retaliation at P&G.

Plaintiff first complained to Kletteof “verbal abuse rad harassment” by
Banker on February 7, 2018emming from the January 5, 2012 telephone call
between Plaintiff and Banker. After Klette and Plaintiff spoke, Klette turned the
matter over to Erwin, the appropriate harmresources contact for Plaintiff's
division. At this point, there is no evidence that Plaintiff allegedial
discrimination by Banker; rather, the gt Plaintiff's complaint at the time was
that Banker treated the women on her teaonse than the nme and that Banker
acted in an unprofessional manner durivegy January 5, 2012 phone conference
with Plaintiff. After a conference on Mdr@, 2012 between Erwin, Plaintiff, and

Banker during which Plaintiff's complaim about Banker were noted but not
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addressed, Erwin initiated an investigatiregarding Plaintiff’'s complaints, which
began with a conversatiamn March 13, 2012 betweenvidn and Plaintiff about
Plaintiff's concerns with Banker.

While Plaintiff is quick to point out that Erwin was not sure at this point
whether Plaintiff was asserting a discnmation complaint, the fact remains that
Erwin did pursue an investigation of Riaff's complaints and sought additional
information from Plaintiff. Indeed, thaext day, in an email recapping their
conversation the day before, Erwin asgulRtaintiff that she would be conducting
an investigation into Plaintiffs complaintsAs part of that investigation, Erwin
and Giovanni attempted to obtain fugt information from Plaintiff through
follow-up questions to be asked in a cemeince between Plaintiff, Erwin, and
Giovanni. However, Plaintiff refusetb discuss the matter with Erwin and
Giovanni and declined to participate iretbonference call, agsiag for the first
time a claim of “racial discrimination’and reiterating her prior claim of
“harassment.” The next day, Plaintffirmalized her complaint through P&G’s
Alertline system, and P&G took two actiosbortly thereafter: It appointed two
investigators to conduct a formal invgsttion of Plaintiff's allegations, and it
reassigned Plaintiff so that she would h@ave contact with the two individuals

who were the subject of theroplaint — Banker and Erwin.
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Although Plaintiff argues that P&G didot take appropriate action against
Banker in response to the findings of S&mngt and Johnson that “a culture of fear
and retaliation exists with the threenfale members of Mai Banker’'s team,”
Plaintiff ignores the fact that #&n and Walsh remeed Banker from her
managerial role for 60 dayand required her to atteral leadership conference.
Moreover, Plaintiff faults P&G for requimg her to report to Gvanni in light of
Sargeant and Johnson’s mention of acident in which Giovanni told another
employee that it was “not a good idetd complain about Banker to human
resources. However, Plaintiff was actuadlgased to be working with Giovanni as
of May 16, 2012, when Plaintiff email&hrgeant writing that Giovanni’s “support
and dedication to my success has beeareedingly apparent” and that working
with him has been “very professional expace.” In any even other than the
report of Sargeant and Johnson, there iadhmissible evidence that Giovanni told
another employee not to complain to hummasources about Banker and, even if
there was such evidence, tfaet remains that Giovanni assured Plaintiff during a
discussion on June 1, 2012 that P&G wouldt‘tolerate any form of retaliation”
and invited Plaintiff to “share any m® negative experiences” with him “at
anytime.”

Simply put, the record does not support Plaintiffs argument that P&G

“ignored” or “dismissed” Plaintiff's comlpints of discrimination. Rather, the
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evidence shows that P&G promptly respahdie Plaintiff's complaints, attempted
to obtain more information from Plaintiff, waager to assist Plaintiff in resolving
her issues with Bankeigonducted a formal invesagjon involving numerous
employee interviews, and took remedial steepsorrect the issues uncovered in the
investigatior. Accordingly, the Court conatles that no reasonable jury could
find that a corporate culture of discrmation and retaliation existed at P&G, and
Plaintiff therefore has not demoretied pretext through this approach.

For these reasons, Plaintiff has nffered evidence on which a reasonable
jury could rely to reachthe conclusion that P&G’s asserted reasons for the
termination, performance isssiand failure to comply with the PIP, are pretextual.
Thus, the Court will grant summary judgmi¢o P&G regarding Plaintiff's claims
of race and pregnancy discrimirman under TitleVIl and ELCRA.

B. Retaliation Claim Under Title VIl and ELCRA

Title VII's anti-retaliation provison makes it “an unlawful employment

practice for an employer tosdiriminate against any tis employees . . . because

[the employee] has opposedy practice made an awful employment practice

> Plaintiff makes much of the fact thBanker received a $5,000 raise near the end
of 2012 and was treated favorably the ngxdr in terms of her ability to change
positions within P&G, arguing that P&@warded the conduct of an employee
who was found to have actethppropriately. Howevethe specific circumstances
of Banker’s raise are unknown, except tBahker testified that she received it for
“good” performance, and Plaintiff's beliefahthe raise served as a reward for bad
behavior is speculative and wpported by any evidence.
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by this subchapter.” 42 U.S.C. 8 2000e-3(a). Michigan law contains a similar
prohibition. SeeMich. Comp. Laws. 8§ 37.2701(a) Retaliation claims under
ELCRA are analyzed using the sam@adkframework as ifle VII retaliation
claims. Fuhr v. Hazel Park Sch. Dist710 F.3d 668, 673 (6th Cir. 2013).

As Plaintiff has offered no direct evidem of retaliation, she must proceed
using theMcDonnell Douglasurden-shifting frameworkUnder this framework,
Plaintiff has the initial burden to establiahprima facie case of retaliation, which
consists of four elements: (1) Plafhtengaged in activity protected under Title
VII; (2) Plaintiff's exercise of her ptected rights was known to P&G; (3) an
adverse employment action was subsequeallgn against Plaintiff; and (4) there
was a causal connection between thetected activity and the adverse
employment action. If Plaintiff establishé¢he elements of her prima facie case,
the burden of production sksfto P&G to rebut the psumption by articulating a
legitimate, nondiscriminatory reason for @stion. If P&G successfully produces
such a legitimate reason,eth the burden of productioreturns to Plaintiff to
demonstrate by a preponderance of thielence that the proffered reason was a
mere pretext for discriminationd. at 674-75.

P&G argues that Plaintiff's retatian claims fail because she cannot
demonstrate a genuine issue of material vatt regard to the fourth element of

her prima facie case (causat) and pretext. For ¢hreasons discussed above,

45



Plaintiff has failed to come forward witkvidence that would allow a reasonable
jury to find that the legitimate, nonatiriminatory reasons asserted by P&G for
placing Plaintiff on a PIP and terminatingrheere a pretext for discrimination.
Therefore, Plaintiff’s retaliation alms fail for this reason alone.
Even had Plaintiff demonstrated a fassue with regard to pretext, her
retaliation claims would stilfail because, as P&G cortgc argues, Plaintiff has
not demonstrated a fact issue with reg@ardhe fourth element of her prima facie
case, requiring her to show a causal connection between her protected activity and
the adverse employment actions taken byaP& o do so, Plaintiff must show that
P&G’s “desire to retaliate was the buwirfcause of the challenged employment
action.” SeeUniv. of Texas Sw. Med. Ctr. v. NassH83 S. Ct. 2517, 2528 (2013).
P&G concedes that Plaintiff's firgtlertline complaint,filed on March 15,
2012, constitutes protected adlyy and that Plaintiff's placement on a PIP, which
occurred on February 5, 2013, constitutes an adverse employment action for
purposes of Plaintiff's retaliation claimsPlaintiff does not dispute the timing of
her protected activity relative to the adse employment action. Because nearly
eleven months elapsed between PlHiatiprotected activity and an adverse
employment action, Plaintiff does noand could not, rely on the temporal
proximity of the two events in gport of her causation argumentiSee, e.q.

Hafford v. Seidnerl83 F.3d 506, 515 (6th Cir. 1999) (“loose temporal proximity”
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of “two to five months” between protext activity and adverse employment action
deemed “insufficient to create a triable issue”).

Instead, Plaintiff relies on other factdossupport causatiorPlaintiff claims
that issues with her performance weretfbsought to her attention soon after she
first complained to Klette about Bankebghavior — timing that Plaintiff believes
Is suspect and demonstrates P&G’s retiaia mindset. However, Plaintiff is
wrong on the timing. In facperformance issues weresti brought to Plaintiff's
attention on August23, 2011, well before Plaintiff first complained about
discrimination, harassmendy retaliation. On Augusk3, 2011, Banker sent an
email to Plaintiff indicating that sh&an’'t understand how you [Plaintiff] are
logging things [in Salesforce.com]” arméminding Plaintiff that “[y]Jou should
have more in person calls than phone calBlaintiff did not first complain about
discrimination or harassment until Febmnpa, 2012, when she emailed Klette
asking if the two could dcuss “a private matter.”

The remaining arguments asserted birRiff in support of the causation
element of her prima fagicase are duplicative ofe@harguments asserted by
Plaintiff in the section of her brief detenl to pretext. Those arguments have

already been addressewtlaejected by the Court.
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Because Plaintiff has not demonstrated a triable issue with regard to the
fourth element of her prima facie case pretext, the Court will grant summary
judgment to P&G on Plaintiff's retaliation claims under Title VIl and ELCRA.

C. Plaintiff's FMLA Claims

The FMLA permits qualifying employeds take twelve weeks of unpaid
leave each year “[bmuse of the birth of a son daughter of the employee and in
order to care for such son or daughte29 U.S.C. § 2612(a)(1)(A). On return
from FMLA leave, the employee is entitledle restored to either “the position of
employment held by the employee whea teave commenced” or “an equivalent
position with equivalent employment bengf pay, and otheéerms and conditions
of employment.”ld. § 2614(a)(1).

Two recovery theories are available under the FMLA: an
interference/entitlement theory purstato 29 U.S.C. 8§ 2615(a)(1), and a
retaliation/discrimination theory pswant to 29 U.S.C. § 2615(a)(2)Seeger v.
Cincinnati Bell Tel. Co., LLC681 F.3d 274, 282 (6th Cir. 2012). Under the
interference theory, “[tlhe issue isngply whether the employer provided its
employee the entitlements set forth i tRMLA — for examp, a twelve-week
leave or reinstatement afte@aking a medical leave.'Hodgens v. Gen. Dynamics
Corp, 144 F.3d 151, 159 (6th Cir. 1998). Corsady, retaliation claims under the

FMLA “impose liability on employers that act against employees specifically
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because those employees invoked their FMLA right&dgar v. JAC Prods., Inc.
443 F.3d 501, 508 (6th Cir. 2006).

In her amended complaint, Plaintiffserts both an interference claim and a
retaliation claim under the FMLA. Howevd?&G notes in its summary judgment
motion that Plaintiff does not allege yafacts supporting her interference claim
and, in her response brief, Plaintiff doeot dispute this observation or otherwise
mention an FMLA interference claim.Therefore, Plaintiff has abandoned the
claim and the Court will dismiss it.

Plaintiff does, however, pursue her FMlétaliation claim. Plaintiff claims
that she was placed on a PIP and terramhdtecause she took FMLA leave. The
McDonnell Douglas burden-shifting framework pplies to FMLA retaliation
claims:

To establish a claim of retaliation, plaintiff must demonstrate that

(1) she engaged in a protected activitg. notifying the defendant of

her intent to take leave under tRABILA; (2) she suffered an adverse

employment action; and (3) thdhere was a causal connection

between the exercise of her righinder the FMLA and the adverse
employment action. If a plaintiff'glaim is based on circumstantial
evidence, McDonnell Douglas Corp. v. Gre&n burden-shifting

analysis applies. The burden theiftshito the defendant to articulate

some legitimate, nondiscriminayo reason for terminating the

plaintiff. The plaintiff then ha the burden of showing that the

defendant’s reasons are meralgretext for discrimination.

Judge v. Landscape Forms, In&92 F. App’x 403, 4089 (6th Cir. 2014)

(quotation marks, bracketand citations omitted).
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In its summary judgment motion, P&G argues that Plaintiff cannot
demonstrate a fact issuegegding the third element dfer prima facie case —
causation. P&G also argues that Plaintdhnot show that the legitimate reason
offered by P&G in support ats termination decision ipretextual. For reasons
already discussed, Plaintiff has not demonsttat fact issue with regard to pretext.
Thus, her FMLA retaliation clen fails for this reason alone.

In any event, even if Plaintiff safiied her burden on pretext, her FMLA
retaliation claim would still fail because Plaintiff cannot satisfy the fourth element
of her prima facie case, which requirBaintiff to show a causal connection
between the exercise of her rights under the FMLA and her termination. In
arguing that P&G’s termination decisiorsuted from Plaintiff's decision to take
FMLA leave, Plaintiff points out that she was placed on a PIP and terminated on
February 5, 2013, only a month after Btdf returned fromher FMLA leave on
January 4, 2013. However, the Sixthrddit has cautioned against “drawing an
inference of causation fromngoral proximity alone,'Vereecke v. Huron Valley
Sch. Dist. 609 F.3d 392, 400 (6t&ir. 2010), unless the employer “retaliate[s]
swiftly and immediately upon learning of protected activity,” leaving the employee
“unable to couple temporal proximity widny such other evidence of retaliation
because the two actions happened consecutivéickey v. Zeidler Tool & Die

Co, 516 F.3d 516, 525 (6th Cir. 2008).
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Here, although Plaintiff's burden at thbema facie stage “is not intended to
be an onerous oneSkrjanc v. Great Lakes Power Service, @72 F.3d 309, 315
(6th Cir. 2001), the Court concludesathPlaintiff cannot rely on temporal
proximity alone and must instead couplenp®ral proximity with other indicia of
retaliatory animus to satisfy the catisa element of her prima facie cdse.

In addition to temporal proximity, &ntiff offers seveal actions by P&G,
all of which she contends are indicatio¢ P&G’s retaliatory motive. First,
Plaintiff states that “Giovanni and Taney..repeatedly attempdeto force [her] to
take early FMLA leave without a guarantisat her job would be protected.” Pl.
Resp. at 34. However, the evidenceedds that P&G attempted to accommodate
Plaintiff's medical situation by allowing heo take a total of two additional
months of FMLA leave over and above theeslhhmonths that the statute requires.
In his August 20, 2012 email to PlaintifGiovanni told Plaintiff that P&G
“anticipate[s] being able to effectively mage your territory ding your period of

absence.” In asserting that P&G wabutot “guarantee that her job would be

® As stated, courts do not require other emice of retaliatory animus in addition to
temporal proximity in cases where little 0o time elapses between the protected
activity and adverse employment action beeaosherwise, a plaintiff could never
show causation, as there is insuffici¢imie for an employee to glean additional
evidence of retaliation. In the presease, while only one month elapsed between
Plaintiff's return from FMLA leave ad the adverse employment action, a lot
happened in that month in terms of Pldiis interaction with her supervisors,
leaving Plaintiff with ample opportunityo glean a retaliatory motive if one
existed.
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protected,” Plaintiff may be relying on @ianni’s statement th&&G may have to
“backfilll]” Plaintiff's role if “the timing of [her] leave would extend greatly
beyond this time.” HoweveiGiovanni was merely advising Plaintiff that P&G
may have to replace her if she was on leave for longerfilramonths — two
months longer than the FMLA requiresand Giovanni even told Plaintiff that
P&G “would of course, come tpou first to see if you wereeady to return before
backfilling your role.” In sum, P&G was generoustivPlaintiff by extending her
greater protections than the statute requir€se Edgar443 F.3d 501, 506-07
(“This court has . . . held that an eroyér does not violate the FMLA when it fires
an employee who is indisputably unablee¢turn to work at the conclusion of the
12-week period of statutory leave.”).

Second, Plaintiff argues that a tettory motive can be shown because P&G

“demanded a list of albossible[medical] restrictions [and] told [Plaintiff] not to

7 Plaintiff testified that Taney tried t&force” her to take early FMLA leave.
Accepting this testimony as true, as theu@ must, Plaintiff fails to explain how
or why such pressure suggests an intentetaliate against Plaintiff for taking
leave. Insofar as Plaintiff is claimingathP&G interfered with her rights under the
FMLA by forcing her to take early FMA, the claim fails as a matter of law
because Plaintiff's medical restrictiopsohibiting any work travel prevented her
from performing the essential functionshar job, which required travel, and there
was no subsequent, unsuccessfuhapieto take FMLA leave. & Kleinser v. Bay
Park Cmty. Hosp.793 F. Supp. 2d 1039, 1045 (N.D. Ohio 2011) (“A plaintiff who
is forced to enter continuous FMLUA&ave will have an actionable claonly if (1)
the employee, when placed on involuntéegve, did not have a serious health
condition that precluded her from waonlky, and (2) the employee unsuccessfully
seeks FMLA leave that has alreadyebeexpended during an earlier, wrongful
forced leave.”).
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travel or work.” Pl. Resp. at 34 (emphasi®riginal). However, there is nothing
to suggest that P&G harbored any hatary motive towards Plaintiff when it
asked Plaintiff to providedalitional details on her wontestrictions and prohibited
her from traveling and working. In fadhe evidence suggedtsat P&G requested
further medical details of Plaintifbecause it was genuinely concerned for
Plaintiff's workplace safety, as P&G’s damented requests for further details on
Plaintiff's restrictions also contain seaments of concern for Plaintiff's workplace
safety. In mid-June 2012, Plaintiff lsmitted a doctor’'s note stating “that she
should not be traveling.” Because Rl#f’'s position involved travel, Breedon
reasonably asked for more detailed infatibn about the travel restrictions
contemplated by Plaintiff's doctor, writiritpat “[i]t is imperdive that you remain
safe at work.” Plaintiff then submittead more detailed doctorisote stating that
Plaintiff should “stay close to home” and gpnitavel by car “3-4 hours with a break
every hour.” In response to the new resion, Giovanni reasonably told Plaintiff
“not to conduct any overnight travel your territory” and “to continue working
locally focusing on calling on 5-6 clinics iperson per day and be sure to stay
within your medical/travel restrictionsdhare in place today.” Then on August
15, 2012, Plaintiff's doctor submitted an additiomabrk limitation preventing
Plaintiff from doing any work travel “thiggh the duration of her maternity leave.”

In response to this, Giovanni told Plaintiffat her “health is very important to us
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and we want to ensure youlltaw all required restrictions,” explaining to Plaintiff
that P&G could not accommodate the nenvedical restriction and that Plaintiff
would need to begin her FMLA leave, whidso offering to afford Plaintiff two
extra months of FMLA leave beyond thedb months required by the statute.
When Plaintiff's doctor subsequently edsPlaintiff's restrictions on August 22,
2012, permitting her to travel again, Pl#inwas allowed to return to her VAM
duties. There is simply nothing in trekronology of events on which a reasonable
jury could rely to reach the conclusitimat P&G was acting out against Plaintiff
for taking FMLA leave. Although Pladiff testified that Giovanni and Taney
asked her “four or five ting® to provide additional dails regarding her current
and anticipated work limitations, therensthing to indicate that they did so for
any reason other than out of concern for Plaintiff’'s workplace safety.

Third, Plaintiff argues that P&G adewith a retaliatory animus when it
“characterized her resistance to... early [FMLA] leave as performance
deficiencies.” PIl. Resp. at 34. Ithough Plaintiff does not expand on this
argument, the Court believes that Plainsfreferring to Giovani's July 30, 2012
email to Walsh in which Giovanni notesarious issues with Plaintiff's
performance. However, Plaintiff's performance was not deemed deficient because

she was resistant to FMLA leave; Pl#its performance wa deemed deficient
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because Giovanni did not behe that she had followed P&G’s instructions with
regard to the submission bér medical paperwork.

Finally, Plaintiff argues that she wésced to “work from home instead of
taking vacation” prior to hematernity leave. Howevethe evidence demonstrates
otherwise. Although Giovanni denied Piaif's request to take vacation in the
two weeks preceding her maternity leawdich began on October 3, 2012, he
allowed Plaintiff to take eleven dayd vacation from October 3, 2012 through
October 18, 2012, and then to bediar FMLA leave on October 19, 2012.
Plaintiff does not explain why she belisv&iovanni acted unfairly, to Plaintiff's
detriment, in his handling of h@re-maternity vacation request.

Construing the evidence in the light saidavorable to Plaintiff, the Court
concludes that no reasonable jury coufdifthat P&G’s actions are indicative of a
retaliatory motive. Therefore, Plaintiffas not demonstrated a fact issue with
regard to the fourth element of her prifaaie case requiring her to show a causal
connection between protected conduct adderse employment action. For that
reason, and because Plaintiff has not gmesd a fact issue on pretext, the Court
will grant summary judgment to P&G détaintiff's FMLA retaliation claim.

V. CONCLUSION
For the reasons stated above, Defatidanotion for summary judgment is

GRANTED in its entirety.

55



Dated: April 6, 2015

Copies to:

Charlotte Croson, Esq.
Kathleen L. Bogas, Esq.
Michael Aldana, Esq.

Nicholas O. Anderson, Esq.

Timothy H. Howlett, Esq.

s/PATRICKJ.DUGGAN

UNITEDSTATESDISTRICT JUDGE
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