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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JEFFREY COLE,
Plaintiff, Case Number 13-13422
Honorable David M. Lawson
V. Magistrate Judge David R. Grand
COMMISSIONER OF SOCIAL SECURITY,

Defendant.
/

OPINION AND ORDER ADOPTING MA GISTRATE JUDGE'S REPORT AND
RECOMMENDATION, DENYING PLAI NTIFF'S MOTION FOR SUMMARY
JUDGMENT, GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT,
AFFIRMING THE FINDINGS OF TH E COMMISSIONER, AND DISMISSING
COMPLAINT

Plaintiff Jeffrey Cole filed the preseattion on August 9, 2013 seeking review of the
Commissioner’s decision denying the plaintiff's abgifor disability insurance benefits under Title
Il of the Social Security Act and for supplemedrg@curity income under Title XVI of the Social
Security Act. The case was referred to United States Magistrate Judge David R. Grand under 28
U.S.C. 8§ 636(b)(1)(B) and E.D. Mich. LR 72.1(b)(3)hereafter, the plaintiff filed a motion for
summary judgement to reverse the decision@fbmmissioner and remand the case with an order
for the administrative law judge (ALJ) to calculated award benefits. The defendant filed a motion
for summary judgment requesting affirmancehs decision of the Commissioner. Magistrate
Judge Grand filed a report on July 31, 2014 recommending that the defendant’s motion for summary
judgment be granted, the plaintiff's motion for summary judgment be denied, and the decision of
the Commissioner be affirmed. The plaintiff élemely objections to the recommendation and the

defendant filed a response to the objections. This matter is now before the Court.
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When a party files timely objections to @oet and recommendation, the Court must “make
a de novo determination of those portions efriport or specified findings or recommendations
to which objection is made.” 28 U.S.C. § 636(b)§ke also United States v. Raddd#7 U.S. 667
(1980);United States v. Walter638 F.2d 947 (6th Cir. 1981). Thds novaoreview requires the
court to re-examine all of the relevant evidenayjmusly reviewed by the magistrate judge in order
to determine whether the recommendation shoulttbepted, rejected, or modified in whole or in
part. 28 U.S.C. 8 636(b)(1).

“The filing of objectionsprovides the district court with the opportunity to consider the
specific contentions of the parties daatorrect any errors immediatelyValters 638 F.2d at 950,
enabling the court “to focus attention on those issudactual and legal — that are at the heart of
the parties’ dispute,Thomas v. Arr474 U.S. 140, 147 (1985). As aud, “[o]nly those specific
objections to the magistrate’s report made to thieidi court will be preserved for appellate review;
making some objections but failing to raise othvaitbnot preserve all the objections a party may
have.” McClanahan v. Comm’r of Soc. Se¢74 F.3d 830, 837 (6th Cir. 2006) (quotBigith v.
Detroit Fed'n of Teachers Local 23829 F.2d 1370, 1373 (6th Cir. 1987)).

The Court has reviewed the file, the report and recommendation, and the plaintiff's
objections and has madeda novoreview of the administrative record in light of the parties’
submissions.

The record shows that the plaintiff, whornew 46 years old, filed his application for
disability insurance benefits on April 1, 2010, whenwas 41. The plaintiff completed the tenth
grade, but he did not finishdgh school. From 1993 to 2005 he worked as a machine builder in the

automotive industry. The plaintiff last work&d June 2005 and stopped working when various



physical impairments rendered him unable to perform his job as a machine builder. In the
application that is the subject of the presenkeaphe plaintiff alleged a disability onset date of
August 21, 2009. The plaintiff has been diagnosédindness and keratitis in the right eye; right
elbow epicondylitis; pancreatitis; gout; depressiot @ history of alcoh@buse now in remission.
However, the plaintiff does not take issu&h any of the ALJ’'s findings on his physical
impairments; he focuses solely on his mental impairments.

On April 21, 2010, the plaintiff file his claim for disability benefits, alleging that he became
disabled on August 21, 2009. The plaintiff's bggtion was denied initially on January 3, 2011.
Cole timely filed a request for an adminisiva hearing, and on September 15, 2011, the plaintiff
appeared before ALJ David A. Mason, Jon October 4, 2011, ALJ Mason issued a written
decision in which he found the plaintiff not disadbl However, the Appeals Council granted Cole’s
request for review of the decision and remahfie a further hearing. On January 3, 2013, Cole
appeared and testified at a second hearing bAtaiderome B. Blum. On February 21, 2013, ALJ
Blum issued a written decisionag finding that Cole was ndisabled. On September 18, 2013,
the Appeals Council denied the miaif's request for review of #h second decision. Cole filed his
complaint seeking judicial review on August 9, 2013.

In the second decision, ALJ Blum reachesl ion-disability determination by applying the
five-step sequential analysis prescrilidthe Secretary in 20 C.F.R. 88 404.1520, 416.920. He
found that the plaintiff had not engaged in gahsal gainful activity since August 21, 2009 (step
one); the plaintiff suffered from blindness andadkdis in the right eye, right elbow epicondylitis,
pancreatitis, gout, depression, and a historyauftedl abuse now in remission, impairments which

were “severe” within the meaning of the Sociat8rity Act (step two); none of these impairments



alone or in combination met or equaled a listing in the regulations (step three); and the plaintiff
could not perform his previous work as amoaootive industry machine builder, which was skilled
work requiring heavy exertional capacity the way the plaintiffggmed the job (step four).

In applying the fifth step, the ALJ concluddtht the plaintiff had the residual functional
capacity to perform unskilled, sedentary work, wité limitation that he cannot lift more than ten
pounds and would need to alternate betweengitind standing as he deemed necessary throughout
the workday. A vocational expert (VE) testifidldat the plaintiff would be able to perform
unskilled, sedentary “bench work.” The expesdtified that there are around 2,000 such jobs in
southeast Michigan and 4,000 jobs statewide. Based on these findings and using Medical
Vocational Rule 204.00 as a framework, the ALJ cadet! that the plaintiff was not disabled within
the meaning of the Social Security Act. Fuliog the decision by the AL#he plaintiff appealed
to the Appeals Council, which denied the plaintiff's request for review on September 18, 2013.

Plaintiff's Objections

The plaintiff reiterated in his objections that he takes issue solely with the ALJ’s findings
as to his mental limitations and not the findings and conclusions regarding his physical abilities.
The plaintiff did not separatelyumber his objections, but higament centers on the contention
that the magistrate judge incorrectly concldidbat substantial evidence supported the final
determination of the Commissioner. According ®phaintiff, the ALJ did not pose a complete and
accurate hypothetical question to the VE reflecting all of the plaintiff's limitations; misconstrued
evidence that the plaintiff failed to seek mentlth treatment as tending to show that he did not
have a mental illness; improperly disregarded rogive@ence tending to show that the plaintiff had

a serious mental condition; and gave undue wedathte opinion of a reewing examiner who the



plaintiff contends did not review the entire medical record. The defendant responds that (1) the
limitation to “unskilled work” encompassed by défiion the particular limitations of “simple” and

“low stress” work cited by the plaintiff, and (2) the plaintiff's argument that his failure to seek
mental health treatment is itself symptomatic ohtakillness is belied by the fact that the plaintiff
repeatedly sought treatment for his physical ailments.

The plaintiff has the burden to prove thatihiéisabled and therafe entitled to benefits.
Boyes v. Sec’y of Health & Human Ser¢6.F.3d 510, 512 (6th Cir. 1998bbott v. Sullivan905
F.2d 918, 923 (6th Cir. 1990).

Under 42 U.S.C. 88 423(d)(1)(A) & (B) and 1382¢3)(A) & (B), a person is disabled if
he is “unable to engage in any substantialfgharctivity by reason of any medically determinable
physical or mental impairment” and the impairmergo severe that the person “is not only unable
to do his previous work but cannot, considerirgydge, education, and work experience, engage in
any other kind of substantial gainful activity whiexists in the national economy.” Further, “[a]
physical or mental impairment is an impairment that results from anatomical, physiological, or
psychological abnormalities which are demonstrapimedically acceptable clinical and laboratory
diagnostic techniques.” 42 U.S.C. 88 423(d)(1)(C), 1382c(a)(3)(D).

To determine disability, the Commissioner hasspribed the five-step process noted above
and set forth in 20 C.F.R. 88 404.1520; 416.920. Howéuée plaintiff has satisfied his burden
through the first four steps of the analytipabcess, the burden shifts to the Commissioner to
establish that the plaintiff possesses the resilunaltional capacity to perform other substantial
gainful activity. Varley v. Sec’y of Health & Human Sen820 F.2d 777, 779 (6th Cir. 1983ee

also Allen v. Califano§13 F.2d 139, 145 (6th Cir. 1980). “To etehis burden, there must be a



finding supported by substantial evidence that pifaimas the vocational qualifications to perform
specific jobs.” Varley,820 F.2d at 779 (internal quotes and citations omitted).

The plaintiff contends that because the hypixthequestion to the vocational expert did not
fully describe the plaintiff's mental impairmentise VE’s opinion about thenge of jobs available
in the economy that the plaintiff could performsnavalid. Therefore, the plaintiff reasons, the
Commissioner did not carry his burden of proof at step 5.

A. First Objection

In his first objection, the plaintiff argues thtae magistrate judge improperly credited the
ALJ’s finding that it was “imperative that [thegohtiff] has never sought oeceived formal mental
health treatment,” in concluding that the plainsif€laim that he could not work due to his mental
problems was not credible. The plaintiff argued Bocial Security Ruling 96-7p and the case law
of this circuit indicate that failure to sedkeatment for mental health issues can itself be
symptomatic of mental health problems, and faitareeek treatment therefore should not be taken
as evidence that the plaintiff lacks mental issues.

It is true that the appellate decisions recognize that a claimant’s failure to seek or engage in
mental health treatment does not necessarily &agd[] a tranquil mental state. For some mental
disorders, the very failure to seek treatmesitmgply another symptom of the disorder itselivhite
v. Comm’r of Soc. Se&72 F.3d 272, 283 (6th Cir. 2009). Buatlkloes not mean that the failure
to obtain mental health treatment is irreleuvarthe disability determination. “A ‘reasonable mind’
might . . . find that the lack ofdgatment . . . [couldhidicate[] an alleviation of . . . symptomdd.
at 284. That appears to be the import of the Algloss on the medical records. He did note that

the plaintiff “never sought or received formal mertehlth treatment.” Tr. 27. But that statement



is followed by the observation that the plainti#iw a variety of physicians, including his primary
care doctor, who did not find a need to render treatment for depression. Those observations by the
ALJ were appropriate to the determination whethe mental impairment was disabling. And as
the magistrate judge noted, no treating physiciagrbsed a mental impairment or referred the
plaintiff to a mental health specialist for treatmefeeR&R at 4.
B. Second Objection

In his second objection, the pi&iff argues that the magistegudge improperly concluded
that the hypothetical question posed to the vooatiexpert by ALJ Blum took account of all his
mental limitations, because the ALJ directed tha&/&onsider a person able to perform “unskilled
work” and not, “simple, low-stress unskilled work.” The plaintiff contends that the state’s reviewing
examiner did not conclude that the plaintiff abplerform any “unskilled work,” but only that he
could perform “simple” and “low-stress” workahwas unskilled. The Court finds the magistrate
judge’s discussion of this issue thorough and accuBdeR&R at 11-14. As the magistrate judge
explained, in some cases thmitation to “unskilled work” may not adequately address a
concentration deficit. However, the reviewing ¢@urask is to examine the record as a whole and
determine if substantial evidence supports the ARFE. The cases in this district have applied
that principle consistentlySee e.g, Lewicki v. Comm’r of Social SedNo. 09-11844, 2010 WL
3905375, at *3 (E.D. Mich. Sept. 30, 2010atare v. Comm’r of Soc. Seblo. 08-13022, 2009 WL
1044836, at *3 (E.D. Mich. Apr. 20, 2008Bpohn-Morton v. Comm’r of Soc. Sg889 F. Supp. 2d
804, 807 (E.D. Mich. 2005%ee also Infantado v. Astru263 F. App’x 469, 477 (6th Cir. 2008)
(concluding that the ALJ’'s hypothetical questiovhile it “could have been more complete,”

adequately accounted for the plaintiff's moderate mental impairments).



In this case, the limitations in the hypothetical question to the VE are supported by Dr. Rom
Kriauciunas’s broader conclusions that the plaintiff could perform “simple, low-stress, unskilled
work” and perform “simple tasks on a sustained basis.” Tr. 158.

C. Third Objection

In his third objection, the plaiiff contends that the magjrate judge overlooked evidence
from a psychological examination dated Decenier2010, in which the examiner noted that the
plaintiff reported sleep and appetite disruptidms was poorly groomed and attired and had poor
self-esteem, he had “limited insight” and appeaoadinimize his symptoms, his stream of mental
activity was often vague, he had problems recounting past events, he “described longstanding
obsessions and compulsions,” and his affect blasted. The plaintiff contends that these
symptoms, along with a Global Assessment of Eaning score of 48, indicat‘'serious symptoms”
that were overlooked by the ALJ and the magistradge. The plaintiff further argues that the
examiners did not conclude that he could perform work in a “competitive”setting.

That argument ignores the reality, however, thate is other evidence in the record that
supports the ALJ's RFC determination, as thughly discussed by the magistrate judge. When
deciding under 42 U.S.C. § 405(g) whether substantial evidence supports the ALJ’s decision, the
Court “may not try the casge nove nor resolve conflicts in evhce, nor decide questions of
credibility.” Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984ke also Jordan v. Comm’r of
Soc. Se¢548 F.3d 417, 422 (6th Cir. 2008mith v. Halter307 F.3d 377, 379 (6th Cir. 2001).
Instead, the Court must uphold “the ALJ's decisibhere is ‘such releant evidence as a
reasonable mind might accept’ as suffitiensupport the ALJ’s conclusionBass v. McMahagn

499 F.3d 506, 509 (6th Cir. 2007) (quotiRgster v. Haltey 279 F.3d 348, 353 (6th Cir. 2001)



(citation omitted)). “The substantial evidence standard is less exacting than the preponderance of
evidence standard.Ibid. (citing Bell v. Comm’r of Soc. Sed.05 F.3d 244, 246 (6th Cir. 1996).
If the ALJ’s decision is supported by substantiatlexce, reversal would not be warranted even if
substantial evidence supports the opposite conclusmmgworth v. Comm’r of Soc. Sg402 F.3d
591, 595 (6th Cir. 2005).
D. Fourth Objection

In his fourth objection, the plaintiff argues thia¢ magistrate judge improperly credited the
conclusions of Dr. Edward Halperin, who conduckeckview of the plaintiff's “paper file” and
prepared a report dated December 15, 2012. Thetifflaontends that it is “unknown” what the
“paper file” on the plaintiff included. The pldifi concedes, however, that Dr. Halperin’s report
stated that he did review the December 21, 2010hadggical report which thelaintiff cites in his
previous objection. The plaifftergues that, as a non-treatingiesving physician, Dr. Halpern’s
opinion should have been accorded less weightthaf the treating examiners who prepared the
December 2010 report. That may be true, but the authors of that report, Shelly Galasso Bonanno
and Dr. Lisa Silver, did not state an opinion thias inconsistent with the ALJ’s RFC determination.

After ade novareview of the entire record and the materials submitted by the parties, the
Court concludes that the magistrate judge prgpexliewed the administrative record and applied
the correct law in reaching his conclusion. The Court has considered all of the defendant’'s
objections to the report and finds them to lack merit.

Accordingly, itiSORDERED that the magistrate judge’s report and recommendation [dkt.
#21] isADOPTED.

It is furtherORDERED that the plaintiff's objections [dkt. #22] a@/ERRULED .



It is further ORDERED that the plaintiff's motion fo summary judgment [dkt. #16] is
DENIED.
It is furtherORDERED that the defendant’s motionrfsummary judgment [dkt #20] is
GRANTED. The findings of the Commissioner &EFIRMED .
s/David M. Lawson

DAVID M. LAWSON
United States District Judge

Dated: April 9, 2015

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was Sjlved
upon each attorney or party of rects&tein by electronic means or fir:
class U.S. mail on April 9, 2015.

s/Susan Pinkowski
SUSAN PINKOWSKI
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