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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

RONIE DAVIS,
Petitioner,
CasdéNo.13-13610
V. HonorabléaurieJ. Michelson

LLOYD RAPELJE,

Respondent.

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS
CORPUS AND DENYING CERTIFICATE OF APPEALABILITY

In 2010, Petitioner Ronie Davis was charged with, among other offenses, armed robbery.
On the day his trial was set to begin, he chosgldad guilty. Davis now says that he did not
really choose: he eithdérad to go to trial witha constitutionally ineffecte attorney or accept a
plea deal. He further claims that his tri@uosel coerced him into accepting the plea. Davis
maintains that the involuntary nature of lpkea warrants a writ ohabeas corpus. Having
reviewed Davis’s petition, Wardddoyd Rapelje’s response, Das reply, and the state-court
record, the Court concludes thiae state courts reasonably cam#d that Davis’s trial counsel
was not constitutionally ineffective. The state courts also reasonably concluded that Davis’'s
counsel did not coerce him into pleading guilthie Court will thus deny Davis’s petition.
.
A.
On March 26, 2010, Davis and his brotheriaBrDavis, encountered Kevin Kurkowski
bringing home groceries. (Dkt. ®-Plea Hr'g Tr. at 8.) The pafollowed Kurkowski into the

house. Kd.) Once there, Davis and his brother used a shotgun to intimidate Kurkowski and
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Kurkowski’'s aunt, Audrey Lachwho was also in the housed(at 8-9.) Davis and his brother
stole items from the home and then took the two victims to Brian'sidaat(9.) For the next
hour-and-a-half, Davis and his brother drove thictims to ATMs, forcing them to make
withdrawals and give them the cashi. @t 10;see also Dkt. 9-2, Prelim. Exam Tr. vol. | at 13.)
After leaving Kurkowski and Lach someplaceDetroit (but with money for a phone call), the
brothers returned to the victims’ house and diodér car. (Plea Hr'g Trat 10; Prelim. Exam Tr.
vol. | at 16.)

At least that was Davis’s version on Sapber 20, 2010, the day Davis’s trial was set to
begin and the day he pled guilty to armmetibery (Michigan Compiled Laws 8§ 750.529), first-
degree home invasion (8 750.110a), carjacking5®@529a), and possession of a firearm during
the commission of a felony (8 750.227b). In exgfor Davis’s admission that he committed
these four offenses, the prosecutor agreed toisssfaur other chargeshd further agreed that
Davis should be sentenced to concurrent 11 tpedd terms along with a mandatory consecutive
5-year sentence for the firearm charge.

Attorney Brian Gagniuk represented Davidlat time of his plea deal. (Plea Hr'g Tr. at
1.) Gagniuk had been appointpst two weeks earlierSée generally, Dkt. 9-7, Sept. 3, 2010
Hr'g Tr.) Prior to that, Davis had beenpresented by another attorney, Jon Posrse (
generallyid.)

On October 5, 2010, the state trial court sezgdrDavis pursuant to the terms of the plea
agreement. Davis is currently serving his secdgest Saginaw Correctional Facility in Freeland,

Michigan. See Dkt. 9, Notice of R. 5 Materials at 1.)



B.

Two years after his plea, on October 12, 2012, ®&ld a motion with the trial court to
withdraw his plea on the basis of ffextive assistance of trial counsel.

On December 5, 2012, the trial court hel@iather hearing on the motiorsge People v.
Ginther, 390 Mich. 436, 212 N.W.2d 922 (1973), whidloawed Davis to develop the record on
his ineffective-assistae-of-counsel claim.See generally, Dkt. 9-11, GintheHr'g Tr.) Davis’s
new attorney, Susan Walsh, provided an opening statement outlining Davis’'s basis for
withdrawing his plea. She explained that Davedieved he was innocent, and “from the very
beginning” wanted to go to trialld, at 4.) Walsh told the judge that the photo taken from the
ATM machine that had been used to idenfifgvis was “too grainy” to make out who was
pictured, and, thus, thpolice lacked probable cs@ for his arrest.ld.) Walsh, referencing
Davis’s belief that Kurkowski told police that therpetrator (later identified as Davis) had facial
hair, also explained that a mug shot, had it bal®ained by Davis’s trial counsel, would have
shown Davis without facial hairld, at 5; Petition at 37; PreliniExam Tr. vol. | at 29, 35.) She
recounted how Davis had not been arraigned wiftdirhours, and that this delay led to a third
co-defendant, Brian’s girlfriend, “commg] in and mak|[ing] a statement.I'd() Davis “told all
these things to his first [trial] attorney, Mr. Posner, and Mr. Posner never went forward and, and
collected information thafDavis had] requested.”ld. at 6.) Walsh continued: “Then Mr.
Gagniuk was finally appointed two weeks priorthe trial date. And because of this... Mr.
Davis, just felt like, well, I'm just gonna havetty to get the best plea deal that . . . | cald’)(

Gagniuk then testified at th@inther hearing. When asked whether he had noticed that a
motion for illegal arrest and suppressionedidence was pending, Gagniuk's testimony was

equivocal: “I know that there [appntly gesturing to the motion$ at least in my file—Mr.



Posner gave me all of his information and discovanyg, |, | do note that therein my file. . . . |
honestly | cannot recall whether or not | looketlgh [the motion], did anything more with it.
Obviously | didn’t continue to argue thatld( at 9.) Gagniuk “possiblytliscussed that decision
with Davis, but was nadble to recall.ld.)

As for the ATM photo, Gagniuk said that theopecutor in Davis’'s case, Scott Ehlfeldt,
had shown him “color photos,” andathwhile he had “black and wbs” in his file folder, “I
know | saw better than what | hairemy photos from [the proseicu] Mr. Ehlfeldt.” (Ginther
Hrg Tr. at 21.) Gagniuk explained, honestly, I, | can’t remembeazxactly. I, I've see[n] many
of ‘em. | try many cases. | cannot tell you exaethether | thought thewere a perfect photo, a
grainy photo. | thought theyere good enough for aryuto think that it vey well could be Mr.
Davis.” (1d.)

Gagniuk was also asked abouws tielay in Davis’s arraignemt. Gagniuk could not recall
if Davis had told him that haad not been arraigned for fodays or that Brian's girlfriend
confessed prior to Davis’s arraignment. (tBar Hr’'g Tr. at 8.) Gagniuk explained,

that was one piece of ten good piecegwflence against him. And any time |

find that there’s two or three or fopreces of good evidence, sometimes | might

not completely pay attention to somet else. | know with or without that,

whether | argued it or noturing trial | would haveprobably run a motion in

limine at some point. But that was . . . only one piece of ten good pieces evidence

against him.
(Id. at 19.)

Regarding the mug shot that allegedly wbilave shown Davis without facial hair,
Gagniuk stated that he could metcall whether Davis told hirmbout the photo. (Ginther Hr'g
Tr. at 19.) When asked if he kmehat the other perpetrator heatial hair, Gagniuk responded,

“At the time I'm sure | did. Like I said[,] . . . | ppped this thing completely for trial. Today I, |

don’t recall.” (d.)



Gagniuk also testified, “I also know that rile was completely prepped and ready to
go’

And what | do when | prepare for a trigspecially if 'mthe second attorney,

which | routinely am, id will go through each aneverything that has been

transcribed and | transcribe it in my owand. So if it was a hundred pages, I'm

able to turn it into 20 so | can easilyemify and question and do, and my file is

covered with all of that. So | was ready to try this case as in | transcribed

everything, went through ewghing. And if there was going to be a trial, | could

have gone through whether it was a bhet or a red hat on trial day and

throughout all of this.

(Ginther Hr’g Tr. at 10.) Gagniuk stated that“absolutely” relayed his gparedness to Davis.
(Id. at 11.)

Finally, regarding the plea, Gagniuk explained that hedcaot recall exactly what he
told Davis, “but | knew that hbad a very strong case against hi(@inther Hr'g Tr. at 8.) He
explained that before trial, there had beesaphegotiations on the primary charges “along the
lines of 13 or 14 years” but Davis was seeking 10 yeht3.“And | recall going upstairs with
the prosecutor, Scott Ehlfeldind trying to get that numbeknd | believe we came down with
11 years which was better than athwe had started with.”ld.) At the conclusion of his
testimony, Gagniuk stated, “I looked at this anoldl him you got a tough ass case. Do what you
want. Here’s your numbers. | can get you 11 onpiti@ary. Take it or leave it, and he took it.”
(Id. at 22.)

Next, Davis testified at th&inther hearing. Davis said he wannocent. (Ginther Hr'g
Tr. at 23.) He stated that heché&ried to explain to [Posnegdbout my 72 hour rule. That about
72 hour rule that | felt | was tekin jail for over 72 hours withoubeing charged or arraigned.”
(Id. at 24.) But Posner allegedly said, “what would be the prejudice of them letting youdjp?” (

Davis continued, “I then explained to him about foyrth degree habitual offense; that | was not

a fourth degree offender. Counsel then told aka&y, he’d do something about it. But when we



came in, there was nothing ever dondd.)(Davis stated that Gamik’s testimony that he
wanted to plead was false:

That was not true what Mr., uh, Gagniuk said. | didn't never ask him for a cop.

Each time he came in there, | toldrhi was going to trial. It was my little

brother, Brian Davis, that consistenttgpt speaking on a cop. I, | never asked

him for a cop. He came to me on the dayh# trial and the evidential hearing

and stated to me that the negotiation Wwaslus five. And then he stated to me

again if | didn’t go right, if I didn’t takat right now, and ifl want to [do] the

evidential hearing, it would gap two years. And then he went so on so when -- if

| went to trial and decided to take aalthen, and it'll be five plus 15. That's

what was told me—to me. ... He also tabe that if | didn’t take the cop, they

was gon’ force my little brother to go toal and give him 50 years to life. Well,

he was facing that.

(Id. at 26.) Davis explained thht took the plea “because filstlidn’t see no other alternative
that my counsel was gon’ work for me. So | was jikst, well, here we go. Also, that he just told
me that Brian was gon’ face a lot of time, face a lot of timel."gt 27-28.)

On cross examination, Davis admitted hed Heed at the plea hearing when he
acknowledged that no one had forced him to thalkeplea. (Ginther Hr'd@r. at 33.) Davis was
also asked: “when the prosecuteent through a series of quests [at the plea hearing] that
took up five pages of a transcripggarding your actions in this case, and every time he asked
you []did you do that[’], you said [‘]es[’], each of those was a lie?d() Davis agreed that each
was. (d.)

The state trial court rejected Davis’s claimiméffectiveness of trial counsel and denied
Davis’s motion to withdraw his ph. Regarding Davis’s theory that the delay in his arraignment
caused Brian’s girlfriend to go to the policatgin where a coercive atmosphere led to her
statement, the court reasoned, “I'm not stinere’s any authority to support that rather

extravagant complaint” and “themeas nothing to be done abouatlby Posner.” (Ginther Hr'g

Tr. at 39-40.)



Regarding Gagniuk having insufficient time to prepare for trial, the state court found that
it had

fully explained to Mr. Davis the possibletfail of his going to trial with a lawyer

that had only just been appointed to the case, and he accepted that. He very much

wanted Mr. Posner off the case becaus¢dian’t] think Mr. Posner did certain

things that he expected Mr. Posnedtn although | think MrDavis’ expectations

on both counsel frankly are complgteunreasonable and misguided and

unintelligent.

(Id. at 40.) The state court further found that fipaar[ed]”’ that Gagniuk “was fully prepared to
try the case two weeks frometlllay he was appointedld()

As for Davis’s testimony, theisdl court found that Davis hdwirtually no credibility at
all”:

[W]e have the inescapable fact that.Navis went under oatand made out an

exquisitely detailed factual basis for tlieme all under oath. Now he says that

everything he said during the plea is falseother words, he admits to being a

perjurer. So, of course, that makes dwmubly suspect of his credibility on the

witness stand today. He’s apparentlytguwilling to get on the witness stand,

take an oath and lie undertbao long as it suits his gpposes. So he has virtually

no credibility at all.

(Ginther Hr'g Tr. at 41.)

Ultimately, said the court: “there was no ineffective assistance of counsel here. Quite the
contrary. There was diligent assistance of cousiselery level and ewesstage by both lawyers.
Mr. Davis’ complaints about hiewyers are misguided, boardiog preposterous in this case
frankly.” (Ginther Hr’'g Tr. at 41.) Accordinglythe Court “rejected” Davis’ claim of ineffective
assistance of counsel.

C.
Dauvis filed a delayed application for leaveafapeal in the Michigafourt of Appeals on

December 19, 2012. He raised one issue: “Were Defendant’s state and federal constitutional

rights violated where his attorney was ineffeetand coerced him to take a plea when he had a



valid defense?” (Dkt. 9-12, Br. in Supp. of Lv. tppeal at 4.) In a one-line order, the Michigan
Court of Appeals denied leavedppeal “for lack of merit ithe grounds presemté (Dkt. 9-12,
Peoplev. Davis, No. 314024 (Mich. Ct. App. Feb. 12, 2013).)
D.
On March 10, 2013, Dauvis filed a pro per application for leave to appeal in the Michigan
Supreme Court, raising the same claim he fzasked in the Michigan Court of Appeal$e¢
Dkt. 9-13, App. Leave to Appeal.) The Michigan Supreme Court denied Davis's application
because it was “not persuadeaittithe question presented shobll reviewed by this Court.”
People v. Davis, 494 Mich. 870, 832 N.W.2d 207 (2013).
E.
Dauvis filed the petition for habeas corpus now pending before this Court on August 21,
2013. As he did in the state courts, Davis presene claim: “Defendant’s state and federal
constitutional rights were violatl where his attorney was ineftive and coerced him to take a
plea when he had a valid defense.” (Dkt. 1,tPetiat 6.) Although Davitas asserted that his
“attorney was” (not “attorneys were”) ineffeatiy he does not specify which attorney he is
referring to. But Davis’s theorig that he was coeed to plead guilty. So the Court understands
Davis’s petition to be based on Gagniuk’s conduct.
.
A.
Before reaching the merits of Davis’s habelasms, the Court addresses a pair of related
procedural questions. The Antiterrorism andeEfive Death Penalty Act of 1996 (“AEDPA”),
and in particular, 28 U.S.C. § 2254(d), requiregefal courts to give considerable deference to

state-court adjudications of claims subsequentgg@nted to a federal court as a basis for habeas



relief. See Harrington v. Richter, 562 U.S. ---, ---, 131 S. Ct. 770, 783, 786 178 L. Ed. 2d 624
(2011). But “[t]he language of 28 U.S.C. § 2254fdjkes it clear that i provision applies only

when a federal claim was ‘adjudicated on the merits in State codohiison v. Williams, ---

original); see also Robinson v. Howes, 663 F.3d 819, 823 (6th Cir. 2011) (“Claims that were not
‘adjudicated on the merits iState court proceedings’ receithe pre-AEDPA standard of
review: de novo for questions laiw (including mixed questions ¢dw and fact), and clear error
for questions of fact.”). Thus, two questions #meshold. First, did th#ichigan courts decide
Davis’s habeas claim “on the meritstich that AEDPA deference appli€s® Johnson, 133 S.
Ct. at 1091 (“Because the requirements of § 225d(gl)difficult to meet, it is important whether
a federal claim was ‘adjudicated on therits in State court’ . . . ."Merth v. Bell, 692 F.3d 486,
492 (6th Cir. 2012) (“At the threshold, we mustidie which standard to apply to Werth’s self-
representation claim: de novo review or AEDBeference.”). And second, if 8 2254(d) does
apply, to which state-court decision should @surt defer under § 2254(d): the Michigan trial
court’s reasoned decision, the Migan Court of Appeals’ unexplained denial of leave to appeal
“for lack of merit in the grounds presentedyf the Michigan Supreen Court’'s unexplained
denial of leave to appeal because it was “nosymeded” it should review the question presented?
See Barker v. Fleming, 423 F.3d 1085, 1093 (9th Cir. 2005) (“[T]he Supreme Court describes
AEDPA review as applying to a single stateurt decision, not to some amalgamation of
multiple state court decisions.”).
1.
A review of several key casesffices to answer the firguestion. In a pre-AEDPA case,

Ylst v. Nunnemaker, 501 U.S. 797 (1991), the Supreme Gauas presented with the following



guestion: “whether the unexplainddnial of a petition for habeas corpus by a state court lifts a
state procedural bar imposed omnedt appeal, so that a state prisoner may then have his claim
heard on the merits in a federal habeas proceedithgat 799. In concluding that the state courts
had rejected the petitioner’s claim based on a giateedural rule (the pigoner had raised his
Miranda claim for the first time on appeal), the Supee@ourt directed feddraabeas courts to
apply the following presumption: “Where thereslideen one reasoned statdgment rejecting a
federal claim, later unexplained orders upholdireg fodgment or rejecting the same claim rest
upon the same groundld. at 803. Thus, a federal couticald “look through the subsequent
unexplained [state-court] denials[tbe last reasoned state-cowfginion, unless [the petitioner]
has carried his burden of adducing strong eviderateotie of the subsequiecourts reached the
merits of the federal claim!d. at 806.

Twenty years later and post-AEDPA, the Sape Court was presented with the question
of whether the deference set forh 8§ 2254(d) applied to an uneapied state-cotidenial of a
(state) petition for habeas corptarrington v. Richter, --- U.S. ---, ---, 131 S. Ct. 770, 783, 178
L. Ed. 2d 624 (2011). The Supreme CourHiarrington directed federal courts to presume that
an unexplained state-court denial of a claim priesefor federal habeas relief is a decision “on
the merits” within the meaning of § 2254(d). 181Ct. at 784-85. In reaching this conclusion,
the Supreme Court acknowledged its decisiovét1 “The presumption may be overcome when
there is reason to think some other explamafor the state court'decision is more likelySee,
e.g., Yist v. Nunnemaker, 501 U.S. 797, 803, 111 S.Ct. 2590, 115 L.Ed.2d 706 (1991).”
Harrington, 131 S. Ct. at 785.

Following Harrington, the Sixth Circuit applied theresumption that an unexplained

state-court decision is nonethalea decision “on the merits” to cases where, as here, the

10



Michigan Court of Appeals denidsave to appeal “folack of merit inthe grounds presented”
and the Michigan Supreme Court, as here, ddessg to appeal becaugds “not persuaded”
that it should review the question presentd@rth v. Bell, 692 F.3d 486, 491, 493 (6th Cir.
2012). In so holding, the Sixth Circuit concluded th&rrington had abrograted its prior
decision inDorn v. Lafler, 601 F.3d 439 (6th Cir. 2010), whighstructed the federal district
courts in Michigan to presumeaha Michigan Court oAppeals’ denial of leave to appeal for
lack of merit wasnot a decision on the merits (and thdederal courts should review the
petitioner’s claims de novo¥ee Werth, 692 F.3d at 493 Dorn took precisely the opposite tack
[asHarrington].”). The Sixth Circuit rejected the pgtiner's argument that the Michigan Court
of Appeals’ denial of leave to appeal was mefa decision not to decide,” instead focusing on
the state appellate court’s statement that it dexgied leave “for laclof merit in the grounds
presented.Werth, 692 F.3d at 493-94 & n.10. Accordingly, w#&h the state-court denial of a
habeas petition irHarrington, § 2254(d) presumptively appfieto the Michigan Court of
Appeals’ summary ordeiSee also Hynes v. Birkett, 526 F. App’x 515, 519 (6th Cir. 2013)
(“[T]he order of the Michigan Court of Appeals denying Hynes’s delayed application for leave to
appeal ‘for lack of merit inhe grounds presented’ was adjudication ‘on the merits’ under
AEDPA. The fact that the Michan Supreme Court subsequerttgnied Hynes'’s application for
leave to appeal ‘because [it sjanot persuaded that the quess presented should be reviewed
by [that] [c]ourt’ does nothing tnegate AEDPA'’s applicability.”).

A fourth case completes enough of the pietfor this Court to answer the “on the
merits” question. IrMcClellan v. Rapelje, 703 F.3d 344 (6th Cir. 2018)e warden, relying on
Werth, argued that because the Michigan CourAppeals had denied the petitioner’s leave to

appeal “for lack of merit in # grounds presented,” § 2254(d) applied to the petitioner’s habeas

11



claim. Id. at 348. The Sixth Circuit disagreed. Ngfithe district court’s application Mst to

“look through” the Michigan Court of Appeals’ decision, the SRilcuit observed that the state

trial court had applied a procealibar and had not reached theritseof the petitioner’s claim.

Id. at 348-49. That fact, coupled withe fact that the Michiga@ourt of Appeals did not have

the trial court record before it when it denied leave to appeal, meant that the petitioner had
rebutted Harrington's on-the-merits presumptiond. at 350-51. De novo review of the
petitioner’s ineffective-assistancé-oounsel claim was therefore propkt.

Based on the foregoing casesaimswering the “on the meritgiquiry, this Court begins
with the presumption that the Michigan CourtAgdpeals’ denial of Daw's delayed application
for leave to appeal “for lackf merit in the grounds presented” is a decision “on the merits”
under 8 2554(d)See Harrington, 131 S. Ct. at 784-85\erth, 692 F.3d at 493. Then, in
considering whether the presumption has beeoutted, this Cotir“look[s] through” the
Michigan Court of Appeals’ summary order the state trial court'seasoned decision to
determine if the trial court invakl a procedural bar irejecting the habeadaim presented to
this Court.See VYist, 501 U.S. at 806McClellan, 703 F.3d at 349 (“Our holding M/erth . ..
requires analysis of the procedural higtand factual underpinnings of each individual
petitioner’'s case.”). That review reveals that 8tate trial court unmidtably rejected Davis’s
ineffective-assistance-of-counsel claim on the tmeand found that Davisad voluntarily pled
guilty. And Davis offers no other evidence, e.ge #bsence of the trial-court record before the
Michigan Court of Appeals, #t might rebut the on-the-miex presumption. Accordingly,

§ 2554(d) applies to Davis’s habeas claim.

12



2.

The answer to the second question—should this Court review under § 2254(d) the
Michigan Court of Appealsunexplained (but still “on the merits”)denial of leave and the
Michigan trial court’sreasoned (and also “on the merits”) daliof Davis’s motion to withdraw
his plea?—is less settle@Gompare Sadler v. Howes, 541 F. App’x 682, 687-89 (6th Cir. 2013)
(giving AEDPA deference to Michigan Couof Appeals’ summary order denying leave to
appeal for lack of merit in thgrounds presented even though shate trial court had “reviewed
both affidavits and listened to each party’s arguments” in denying an evidentiary hearing on the
petitioner’s ineffective assiance-of-counsel claimfannedy v. Adams, 706 F.3d 1148, 1176
(9th Cir. 2013) (Kleinfeld, J., dissenting)Y{t instructs courts to ‘look through the subsequent
unexplained denials to that [last reasonedhiopi, unless respondent has carried his burden of
adducing strong evidence that one of the subsgqumurts reached the merits of the federal
claim.” Richter establishes that the California Supreme Court’s decisions in this case were
decisions on the merits, so there is no lore@y need to ‘look thragh’ to the lower court
decision.” (internal footnote omittedyith Cannedy, 706 F.3d at 1158 (majority opinion) (“[I]t
does not follow fromRichter that, when there is a reasonegtidion by a lower state court, a
federal habeas court may no longeok through’ a highe state court’'s summary denial to the
reasoning of the lwer state court.”)Woolley v. Rednour, 702 F.3d 411, 42%7th Cir. 2012)
(“Harrington addressed a scenario where . . . [Bhemas no ‘reasoned opinion’ by any lower
court on collateral review.”)Cf. Moritz v. Lafler, 525 F. App’x 277, 283 n.3 (6th Cir. 2013)
(noting, in dicta, that “[w]hile afirst blush one might think thadarrington would abrogate the
‘look through’ required byGuilmette v. Howes, 624 F.3d 286 (6th Cir. 2010) (en banc)] in favor

of treating all M.C.R. 6.508(D) ders as merits-based, M.C.R. 6.9DB6rders are of a different

13



kind than those addressedHiarrington. . . . Harrington did not address swftcourt orders like
those made under M.C.R. 6.508(D) that, fromah#iguous language of thele itself, allowed

for the possibility of a procedural ruling inme circumstances and a merits-based decision in
others.”).

In this case, the Court need not, and does artgwer the question of which state-court
opinion is entitled to AEDPA deference. Assumingttthis Court should defer to the Michigan
Court of Appeals’ unexplained decisioHarrington teaches that thi€ourt should do so by
considering any possible expldioa for the state appellate ctsrdecision to deny leave to
appeal for lack of merit in the grounds presentsg. Harrington, 131 S. Ct. at 786 (“Under
8 2254(d), a habeas court must determwiat arguments or theories supportad as here,
could have supported, the state court’s decision; and thiémmust ask whether it is possible
fairminded jurists could disagree that those argunts or theories are inconsistent with the
holding in a prior decision of th Court.” (emphasis added))n considering all possible
rationales supporting the Michig&ourt of Appeals’ summary ordethis Court certainly may,
and perhaps should, begin by considering th®males provided in # state trial court’s
reasoned decisiokee Ylst, 501 U.S. at 803 (“Where thereshlaeen one reasoned state judgment
rejecting a federal claim, latenexplained orders upholding thatigment or rejecting the same
claim rest upon the same ground.”). In this casayihde explained in detail below, applying
§ 2254(d) to the Michigan trial court’'s reasonggides habeas reliefoSin this case, this
Court’s analysis is the same regardless of hdreg§ 2254(d) applies to the Michigan Court of
Appeal’s summary denial of leave to appeallémk of merit or the state trial court’s reasoned

denial of Davis’s motion to withdraw his plea.
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B.

Under § 2254(d), this Court “shall not” gtadavis habeas religin his claim unless the
Michigan trial court’s adjudication of that clairasulted in a decision &hwas (1) “contrary to,
or involved an unreasonable apphlion of, clearly established FedElaw, as determined by the
Supreme Court of the United States” or (2) “basedn unreasonable determination of the facts
in light of the evidence presented in the Stadurt proceeding.” 28 U.S.C. § 2254(d). A federal
habeas court may grant the writ under the “conttatyclause “if the state court arrive[d] at a
conclusion opposite to that reached by the Supr@met on a question of law, or if the state
court decide[d] a case differently than the Supreme Court has on a set of materially
indistinguishable factsHodges v. Colson, 727 F.3d 517, 525 (6th Cir. 2013) (citidglliams v.
Taylor, 529 U.S. 362, 412-13 (2000)). “Under the ‘urs@@able application’ clause, a federal
habeas court may grant the writ if the state cioentifie[d] the correct governing legal principle
from the Supreme Court’s decisions but unreasonapjie[d] that princip to the facts of the
petitioner’s case.Td. (citing Williams, 529 U.S. at 412-13). “[C]learlgstablished Federal law’
for purposes of § 2254(d)(1) includes only ‘theldings, as opposed to the dicta, of [the
Supreme] Court’s decisions.White v. Woodall, --- U.S. ---, 134 S. Ct. 1697, --- L. Ed. 2d ---
(2014) (quoting 28 U.S.C. § 2254(dYpwes v. Fields, 565 U.S. ---, ---, 132 S.Ct. 1181, 1187,

182 L.Ed.2d 17 (2012)).

! The Court is aware that § 2254(e)(1) provides, “In a proceeding instituted by an
application for a writ of habeas corpus by a pens1 custody pursuant to the judgment of a State
court, a determination of a factual issue made I8tate court shall begsumed to be correct.
The applicant shall have the burden of rebgttihe presumption of c@ctness by clear and
convincing evidence.” But where, as he®, 2254(d)(2) applies, & interplay between
88 2254(d)(2) and (e)(1) is unsettl&de Wood v. Allen, 558 U.S. 290, 293 (2010) (“We granted
certiorari to address the relationship betw&8m2254(d)(2) and (e)(1). We conclude, however,
that the state court’s factual determinationswaasonable even undettipener’'s reading of
§ 2254(d)(2), and therefore we need not additestsprovision’s relatiorfsp to 8 2254(e)(1).”);
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The foregoing standards make clear tha2Z4(d) deference is significant: “[a]s a
condition for obtaining habeas corpus from a feldeoart, a state prisonenust show that the
state court’s ruling on the claimibg presented in federal court was so lacking in justification
that there was an errwell understood and comprehende@xisting law beyond any possibility
for fairminded disagreementtiarrington, 131 S.Ct. at 786-787If this standard is difficult to
meet'—and it is—‘that is because it was meant to Hurt v. Titlow, --- U.S. ---, 134 S. Ct. 10,
15-16, 187 L. Ed. 2d 348 (2013) (quotiHgrrington, 131 S.Ct. at 786-787).

C.

One more legal standard is applicable here: the holdingglin. Lockhart, 474 U.S. 52
(1985), andStrickland v. Washington, 466 U.S. 668 (1984), suppthe “clearly established
Federal law, as determined by the Supreme Court of the United States.” Davis asserts that his
guilty plea was involuntary. But the entire basistftat assertion is that Gagniuk was allegedly
“ineffective and coerced [Davis] to take a pleaewhe had a valid defems (Petition at 6.) As
such, “the voluntariness of [Davis’s] plea de@ge on whether counsel’s advice ‘was within the
range of competence demanded of attorneys in criminal casil,”474 U.S. at 56 (quoting
McMann v. Richardson, 397 U.S. 759, 771 (1970)). This in tumeans that the familiar test set
forth in Srickland applies to Davis’s claimHill, 474 U.S. at 57-58see also Rinckey v.

McQuiggan, 510 F. App’x 458, 460-61 (6th Cir. 2013).

Rice v. White, 660 F.3d 242, 254 (6th Cir. 2011) (“It & open question whether 28 U.S.C.
§ 2254(e)(1) . . . applies in every case entisig a challenge und& 2254(d)(2).” (internal
guotation marks omitted)Murray v. Schriro, 745 F.3d 984, 1001 (9th Cir. 2014) (“Since
[Kesser v. Cambra, 465 F.3d 351 (9th Cir. 2006)], our panektsions appear toe in a state of
confusion as to whether § 2254(d)(2) or (e)(1)both, applies to AEDPAeview of state-court
factual findings.”). Because it does not affébhe outcome, the Court will assume, without
deciding, that only 8254(d)(2) applies.
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For Davis to succeed und@&rickland, he must show both deficient performance and
prejudice.Knowles v. Mirzayance, 556 U.S. 111, 122 (2009). Regagl performance, “[t|jo be
deficient, counsel's represetitm must have fallen ‘below an objective standard of
reasonablenesstrickland, 466 U.S. at 688, 104 S.Ct. 2052; dhdre is a ‘strong presumption’
that counsel’s representation is within thederange’ of reasonable professional assistadge,
at 689, 104 S.Ct. 2052Harrington, 131 S. Ct. at 778. Davis must show “that counsel made
errors so serious that counsel was not fomatig as the ‘counsel’ guareeed the defendant by
the Sixth Amendment.'Srickland, 466 U.S. at 687. As for prejudice, in the plea context a
petitioner must show “a reasonable probability that for counsel’s errors, he would not have
pleaded guilty and would hawesisted on going to trial Hill, 474 U.S. at 59.

D.

In sum, “[tlhe standards created 8yickland and § 2254(d) are both highly deferential.”
Harrington, 131 S.Ct. at 788 (internal citations and quotation marks omitted). And where, as
here, both § 2254(d) ardrickland apply, the Court’s review iddoubly” deferential to state
court decisions.ld. Thus, the question is not merelhether Gagniuk’s decisions were
reasonableSee id. at 788. Rather, the question is whetlige state trial court unreasonably
concluded that his desions were reasonablgeeid.

With all of the foregoing legal standards flymin mind, the Court tins to the merits of
Davis’s petition.

1.
A.
Attached to Davis’s Petition is the brief hied in the Michigan Gurt of Appeals. That

brief asserts that Davis’s arregsas unconstitutional, that Davis was detained without probable
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cause for an unconstitutionally-long four-dayripd, and that there were several problems
regarding the victims’ identifi¢ceon of Davis as one of the petpators. (Petition at 35-38.) In
his reply brief in support of his Petition, Davisplies that absent his illegal detention, his
brother’s girlfriend would not have gone to thelice station and given a statement implicating
him. (Dkt. 11, Pet.’s Reply at 4.) And, absent s&tement, he would not have been compelled
to appear at his preliminary exard.(at 5.) And, at the exam, his appearance at counsel table in
prison garb unduly suggestedth® victims that he was one of the perpetratbdsaf 5.)

Davis links these assertions to an ingffeeassistance-of-counsel claim as follows. He
says that counsel “wrongfully advised” him pbead guilty before the trial court decided a
pending motion challenging the lawfulness of higesirand detention. (RstReply at 6.) Davis
says that had counsel pursued that motion, tliet ecnay have suppressed the statement that his
brother’s girlfriend provided.ld. at 7.) Davis also faults hioansel for failing “to challenge the
suggestive identification procedungsor to the day set for trialdnd for failing to obtain a mug
shot that would have shown hitn be without facial hair.l{. at 8.) Davis further claims that
Gagniuk was not prepared for triald(at 7.) In sum, says Davikge was “forced to cho[o]se
between the less[er] of two evils: He could proceedtrial with a negbent attorney, who had
already shown that he was not concerned witip@nly litigating Mr. Davs’s case, or Mr. Davis
could plead guilty and receive a significant redacin the amount of time he was destined to
receive had he proceeded to trdih his incompetent attorney.ld)

The Court addresses each of these argumelt bidone demonstrate that the state trial

court unreasonably concluded that Gagniuk wasanstitutionally ineffective as counsel.

18



B.

Beginning with Davis’'s claim that Gagniuk’performance was deficient because he
would not pursue a pending motion assertingawfuil arrest and detention, Davis has not
established a necessary premise of that arguntteet Gagniuk in factefused to pursue the
motion or advised Dauvis to insteptitad. True, at one point during t@enther hearing, Gagniuk
suggested that he did not pkanpursue the motion: “And I, | hosty | cannot recall whether or
not | looked through [the motion Posner had fijetifl anything more witlhit. Obviously | didn’t
continue to argue that.” (Ginthétr’'g Tr. at 9.) But elsewhere hedicated that he was prepared
to argue the motion had Dawst decided to plead guilty:

Q. And if there was a motion that waspared and ready, would you have been
prepared and ready to ddhat morning of trial?

A. | could have done evelying and anything on thaty, absolutely. | was ready
to go.

(Ginther Hr’g Tr. at 18.) Further, Gagniuk temtd that it was Davis who had requested a plea:
“if I recall correctly, on [the] day of trial [Davis] was seeking a certain number in terms of years
to settle this matter.” And Gagniuk left the ultimatecision with DavisIt's [the defendants’]

call on whether they want a trial or not, but Ways make sure they know the consequences.
And [Davis’s] guidelines were through the roof...I looked at thisand | told him you got a
tough ass case. Do what you want. Here’s your musalb can get you 11 on the primary. Take it

or leave it, and he toak” (Ginther Hr'g Tr. at 11, 22.) Davisaid that this testimony was false,
but the state trial court found that it wavis’s testimony that was not crediblid. (at 40.) That
determination was not unreasonable. In takingi®a plea, the court &ed Davis, “has anybody
promised you anything else or threatened you @stéd your arm in any way to get you to give

up your rights and plead guilty?(Plea Hr'g Tr. at 6.) Das’s answer: “No, sir.” Id.)
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Accordingly, the record does nstpport Davis’s claim that @aiuk had refused to pursue the
motion or that he told Davis that he shwplead guilty instead of pursuing the motion.

And even if Gagniuk had gimeDavis this advice, Davibas not shown that it was
objectively unreasonable undeethtandard set forth @&rickland. There was likely a colorable
argument that the ATM photodinot permit identification.See Dkt. 9-5, Final Conf. Tr. at 14.)
And it is not clear hovefficers ultimately found and arrest&hvis. Indeed, Posner had argued

that Kurkowski’'s vehicle was found many blockem the house where officers arrested the

brothers. (Final Conf. Tr. at 12.) Further, based on Posner’s questioning of Kurkowski during the

preliminary exam, Kurkowski might have told prgithat the person he later identified as Davis
had facial hair gee Prelim. Exam Tr. vol. | at 29, 35), arghvis maintains that his mug shot
shows he had no facial hair. It @so not clear what descripti Lach gave to the police, but
during her preliminary exam testimony, gtid have difficulty identifying Davis.H.g., Prelim.
Exam Tr. vol. | at 48, 50.) Moreover, the individwdtimately identified as Davis wore a mask
during some parts of the robber$e€ e.g., Prelim. Exam Tr. vol. | at 33.)

On the other hand, Gagniuk had reasons nptiteue the motion. He would have known
that Kurkowski had testified that he had been detained by Davis and his brother for loa@r. an
(Prelim. Exam. Tr. vol. | at 25.) Based on th&agniuk might well havéhought that the court
would find that Kurkowski and Lach had providiéae: police with accurate descriptions of their
captors. Indeed, Kurkowski teséifl that he spoke with the lp®e within a few hours of the
incident, while it was dt “fresh” in his mind. (d. at 29.) Kurkowski was able to give the police
a description of the suspect’s hat, jacket, pants, approximate age, height, and skihdcaior. (
27-30.) More importantly, Gagniuk had to weigle thenefits of pursuing the motion against the

cost: having the motion denied and the progeta offer souring. Indeed, Davis himself

20



testified, “[Gagniuk] came to me on the day of the trial and the evidential hearing and stated to
me that the negotiation was 11 plus five. And theistaged to me again if | didn’t go right, if |
didn’t take it right now, and if want to [go forward with] thevidential hearing, it would go up

two years.” (Ginther Hr’'g Tr. at 26.)

In all, even if Gagniuk decided not to pue the motion or advised Davis to instead
accept a plea bargain, Davis has not shown thghi@le's decision or advice was an “error[] so
serious that [Gagniuk] was nbinctioning as the ‘counsel’ guaraet [to Davis] by the Sixth
Amendment,"Strickland, 466 U.S. at 687. And even if Davieutd clear that hurdle, he has not
shown that the state court’s implicit findinigat Gagniuk’s decision not to pursue the motion
was contrary to, or annreasonable application 8frickland andHill. (See Ginther Hr'g Tr. at
41 (“There was diligent assistance of counsel at every level and every stage by both lawyers. Mr.
Davis’ complaints about his lawyers are gugled, boarding on preposterous in this case
frankly.”); cf. Johnson, 133 S. Ct. at 1094 (“[B]ecause ithy no means uncommon for a state
court to fail to address separgta federal claim that the court has not simply overlooked, we see
no sound reason for failing to apply tRechter presumption in cases like the one now before
us.”).

C.

As for Davis’s claim that Gagniuk failed to challenge the preliminary-exam identification
procedures, any such motion would have been &gmlikely to succeed. Davis’s claim is that
because he was sitting at counsel table ddesserison garb during the exam, Kurkowski and
Lach were more likely to identify him as onetbé perpetrators. But @aiuk’s failure to make
that argument must be viewed in light of the fiatt Davis’s first counsel, Posner, had already

made a nearly identical argunmemithout success. At the consion of the preliminary exam,
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Posner argued that Davis and his brother w#re only African [m]ales also young people
sitting in the courtroom,” that had been a monthetween the incident and the preliminary-
examination identifications, and thgv]e all know what tle taint can be in tens of an in court
identification.” (Prelim. Exam Tr. vol. Il at 28-29.) The preliminary-examination judge did not
find these arguments persuasive and conclubatlthere was probable cause that Davis had
committed the crime.ld. at 34.) Under Michigan law, thercuit court whereDavis was set to
be tried would have owed deferencetlies probable-cause determinati&@ee People v. Neal,
201 Mich. App. 650, 654, 506 N.\2d 618, 620 (1993). Given all of this, Gagniuk was quite
unlikely to succeed in challenging the victime-court identifications. As such, he was not
constitutionally ineffective for not doing s6ee Jacobs v. Sherman, 301 F. App’x 463, 470 (6th
Cir. 2008) (“[F]ailing to make a futile motias neither unreasonable nor prejudicial”).

D.

Turning to Gagniuk’s alleged failure to almt Davis’'s mug shot, Davis has not shown
how this prejudiced his case within the meanin@afkland's two-part test. Although neither
Kurkowski’'s description to the pokcnor the mug shot are parttbé Rule 5 materials, the Court
will assume in Davis’s favor that Kurkowskildopolice that Davis had a goatee and mustache,

whereas the mug shot would have shown otlserwDavis’s claim is nonetheless problematic

2 It is not clear whether the state tré@lurt adjudicated the prejudice prongSafickland.
Assuming in Davis’s favor that the state trialct did not, and further assuming in Davis’s favor
that this Court is not reviewing the Michig&ourt of Appeals’ summary order under the any-
possible-rationale standard set forthHarrington, this Court will evaluate prejudice de novo.
See Rayner v. Mills, 685 F.3d 631, 638 (6th Cir. 2012) (“When a state court relied only on one
Srickland prong to adjudicate an inefftive assistance of counsel claim, AEDPA deference does
not apply to review of th&rickland prong not relied upon by the state court. The unadjudicated
prong is reviewed de novo.”). Notably, where a state trial court addreasethe performance
prong of Strickland, but the state appellate court denies,the merits, leave to appeal, is a
situation where it may be critical for a federal court to determine which state-court decision to
review under 8 2254(d¥ee supra Part I11.A.2.
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because, at the preliminary examination, Kurkowski described Dawetdsving facial hair
and unequivocally denied that Baid anything different to theolice. (Prelim. Exam vol. | at
35.) Kurkowski would have been eeqied to testify this way at thjan which case, the mug shot
would have done little to undermine his testimmoAind nothing suggests that Gagniuk would not
have pursued impeachment of Kurkowski witle tholice report (if it in fact reflected that
Kurkowski described the person later identifiedDawis as having facidlair). Davis has thus
not shown that there is a reaabte probability that he wouldot have pled guilty had Gagniuk
obtained the mug shd®ee Hill, 474 U.S. at 59.

E.

Davis also asserts that his “habitual”’ stattes incorrect, and that Gagniuk did not make
the correction from Fourth HabauOffender to Third Habitual fender until after he had pled
guilty. (See Petition at 37.) This dagnation is significant becauseThird Habitual Offender’s
upper limit on his minimum sentence range isréased by 50% whereas a Fourth Habitual
Offender’s upper limit on his minimum &ence range is increased by 100S¢e State of
Michigan, SentencingGuidelines Manual atlO0 (last updated May 2014)vailable at
http://goo.gl/5dI7Ct.

It is true that while Gagniuk and Ehlfeldtere negotiating the terms of Davis’s plea
agreement, they were both under the impressianwith the current chges, Davis would be a

Fourth Habitual Offender. This is evidenced byfé&ldt's explanation othe plea bargain to the

trial court:
Your Honor, . . . this would be his secoietony firearm, so it's a felony firearm
second offense carrying a mandatory fisears. The remaining offenses are all
life offenses.

| should say the robbery amdrjacking are life offeres. The home invasion first
is punishable ordinarily by 20 years. However, the defendant is also pleading as a
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habitual fourth offender increasing theaximum for all the offenses except for
the felony firearm to life.

(Plea Hr'g Tr. at 3-4.)

Even so, Davis overlooks the fact that Gagrstaked on the record at the plea hearing,
and then again at th&inther hearing, that Davis's habituatatus did not affect the plea
negotiations. (Plea Hr'g Tat 14; Ginther Hr'g Trat 17.) This is plausiblsince it appears that
Davis was facing a long prison sente regardless of whether he was a Third or Fourth Habitual
Offender:

THE COURT: And actually he could have been facing even additional

consecutive sentences, not just theefiyear felony firearm. And then on

carjacking, home invasion, and armed rab¢here’s consecutivity allowed as

well.

MR. EHLFELDT: That’s correct, your Honor.

And he could have conceivably facgdideline sentences on a robbery armed

which would have been consecutiiee a guideline sentence on home invasion

first which would have been consecutive to carjacking sentence which would

have then been consecutive to the five year offense.

MR. GAGNIUK: We'’re well aware of tht. Any conviction could have doubled,
maybe tripled this over.

THE COURT: Yeah. He might never hageen the light of day, right. You
worked out a good deal for him here.

(Plea Hr'g Tr. at 3-4.) AndDavis has produced no evidence to undermine Gagniuk’s testimony
that Davis’s habitual status dmbt affect the plea negotiations.

In any event, given the natof Davis's habeas clainthe proper inquiry is whether,
absent Gagniuk’s unprofessionatas, there is a reasonable prbitity that Davis would have
proceeded to trialsee Hill, 474 U.S. at 59. But if Gagniuk andlf&hdt had considered Davis as
a Third Habitual Offender instead of a Foulflgvis's plea deal certapiwould not have been

worse than it was. And if Davis’s plea déald been more favorable to him, itéss likely that
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he would have proceeded to trial. Accogly, Davis has not shown how, absent Gagniuk’s
error, there is a reasonably probabitityat he would have elected trial.
F.

Finally, Davis’s claim that Gaguk was not prepared for trialas flatly rejected by the
state trial court:

| am happy to say it, it appears to mattMr. Gagniuk was fullyprepared to try

the case two weeks from the day he was appointed. . . . . And there was no

ineffective assistance of counsel here. Quite the contrary. There was diligent

assistance of counsel at every lesad every stage by both lawyers.
(Ginther Hr'g Tr. at 40-41.) AEDPA deferencepdips to this conclusion, and the Court does not
find it unreasonable given that Gagniuk repeateditifted that he was fully prepared for trial.
(Ginther Hr'g Tr. at 10, 16, 18, 19.)
* ok *

According to Davis’s counsel, éhprosecutor, and the statalticourt, Davis was given a
favorable plea deal. Davis now believes he woulceldone better had he proceeded to trial. But
Davis has not shown that Gagniuk provided constialiy deficient representation such that he
was forced to forgo trial. Nor has he shown,sasequired for a writ of habeas corpus where
§ 2254(d) applies, that the state court’s finding that Gagniuk was not constitutionally ineffective
was “contrary to,” or aflunreasonable application o8trrickland as applied to the plea context
in Hill. Accordingly, the Court will deny Davis’s petition.

V.

Before Davis may appeal this Court’s disige decision, “a circuit justice or judge”

must issue a certificate of appealabilfige 28 U.S.C. § 2253(c)(1)(A); Fed. R. App. P. 22(b). A

certificate of appealability magsue “only if the applicant has odea substantial showing of the

denial of a constitutional right.” 28 U.S.C. § 22582). Because the Court has rejected Davis’s
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habeas claim on the merits, to satisfy 8§ 2253Jc)ifavis must show “that reasonable jurists
could debate whether (or, for that matter, aghe¢) the petition should have been resolved in a
different manner or that the issues presented were adequate to deserve encouragement to proceed
further.” Sack v. McDaniel, 529 U.S. 473, 484 (2000) (intefnguotation marks and citation
omitted). Given that the foregoing analysis of B&viclaim is rather straightforward, the Court
believes that no reasonable jurist would argue Ereatis should be granted habeas relief on his
claim. Accordingly, a certificate of appedility will not issuefrom this Court.
V.

For the foregoing reasons, the Court DENIES Davis’s Petition for Writ of Habeas Corpus
and DENIES Davis a certificate of appealability.

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: July 3, 2014

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtic means or U.S. Mail on July 3, 2014.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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