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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TIJUANA HATCHER,
Plaintiff/Counter-Defendant,
CasdNo.13-13926

V. HonorabléaurieJ. Michelson

NATIONWIDE PROPERTY &
CASUALTY INSURANCE COMPANY,

Defendant/Counter-Plaintiff.

OPINION AND ORDER GRANTING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT [16]

This is an insurance coverage disputeapplying for homeowner’s insurance, Plaintiff
Tijuana Hatcher represented to Defendant Matide Property & Casualty Insurance Company
that the property taxes fordthome she bought in Detroit, Michigan, were not delinquent by two
or more years. Nationwide contends that it reledthis representation in issuing an insurance
policy. Nationwide further contends that the reprgation was untrue. Thus, when a suspicious
fire destroyed Hatcher’'s profig on September 2, 2012, Nationwidescinded the policy from
its inception and refused to pay for the damdjaintiff then brought this lawsuit seeking to
recover the insurance proceetimtionwide has moved for sunamy judgment pursuant to the
well-established Michigataw that a material misrepresentettiin an insurance application, if
relied on by an insurer, allows the insurerégcind the policy. Plairifidoes not dispute this
law. Instead, she contends that, under her dieimbf “delinquent for two or more years,” she
did not make a material misrepeatation in her insurance amaliion. The Court rejects her

strained construction and grants Defant’s Motion for Smmary Judgment.
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. BACKGROUND

In March or April 2012, Plaintiff Tijuana Heher (“Plaintiff”) bought from her brother’s
friend the real property locateat 12667/12669 Roselawn Straet Detroit, Michigan (the
“Roselawn property”). (Dkt. 16, Def. Mot. f@umm. J., Ex. 9, Hatcher Exam. at 13-14.) The
Roselawn property is one building split into two sapa living areas. Plaintiff rented out the top
apartment and lived in the downssaunit. (Mot. for Summ. J. dt 6; Dkt. 20, Pl. Resp. at 1 6.)
At the time of the purchase, the 2010 and 20Dbpenty taxes were daljuent. (Mot. for Summ.

J. at Ex. 8; Pl. Resp. at T @h July 9, 2012, Plaintiff made a pgatpayment of these taxes. (PI.
Resp. at T 10.) Following this payment, there remained due approximately $2,048 on the 2010
property taxes and $1,879 on the 2011 tafddst. for Summ. J. at Exs. 8, 9.)

Through a series of phone calls with f&edant Nationwide Property & Casualty
Insurance Company (“Nationwide” or “Defenddrit or around July 2012, Plaintiff applied for
homeowner’s insurance on the Roselawn prgpéhot. for Summ. J., Exs. 5, 7.) During the
application process, Nationvwadspecifically asked, “Are the property taxes for the insured
location delinquent by two or me years?” and Plaintiff answeat “No.” (Mot. for Summ. J.,
July 17, 2012 Tr. at 4.) Nationwidssued an insurance policy time Roselawn property with a
policy period July 17, 2012, to July 17, 2013. (Mot. Summ. J. at Ex. 3.) The policy protects
against losses associated with firSe¢ id). It is undisputed that Nationwide would not have
issued the policy had it known ththe property taxes were delinquemd. @t Ex. 11, Nationwide
Aff.) The policy was amended by the Michigan Amendatory Endorsenidntat(Ex. 4.) This
Endorsement contains a Concealment, Fraud,Mirepresentation provision specifically
informing the insured that the

policy was issued . . . in reliance withe information you provided at the time of
your application for . . . this insuranceverage. We may voithis policy, deny



(d.)

coverage under this policygr at our electin, assert any other remedy available
under applicable law, if you, or any other insured person seeking coverage under
this policy, knowingly or unknowingly concleal, misrepresented or omitted any
material fact or engaged in fraudulent conduct at the time the application was
made or at any time during the policy period.

The Roselawn property caught fire on Segien2, 2012. (Dkt. 1, Compl. at 1 6.) The

fire damaged the home and its contents. &t 1 6, 13.) Plaintiff made claim with Defendant

for her damages, losses, and expenses caused by thilfiet.{[ 14.) Nationwide conducted an

investigation and found the fire f@e intentional. (Mot. for Summ. J. at Ex. 2.) On March 4,

2013, Nationwide rescinded tipelicy from its inception.Ifl. at Ex. 12.) As a result, there was

no policy coverage in force on the date of the filek) (Nationwideexplained:

(1d.)

The reason for rescinding this pglioumber 9121 HP321825 is due to material
misrepresentation at time of the poliagplication. At the time you applied for a
Nationwide Homeowner policy effectivduly 17, 2012, you represented that you
were not delinquent in taxdsr two or more years. Our claims investigation has
determined that at the time of apptioa you currently havelelinquent taxes in
2010 for $2,732.73 and in 2011 for $1,978.48. Had this information been
disclosed at the time of applicatiothe policy would not have qualified and
would not have been issued. Michigan lsmpports an insurer’s right to rescind a
policy to the date of inception where teaes material misrepresentation in the
policy application.

Following the rescission of the insurance policy, Plaintiff filed this lawsuit in Wayne

County Circuit Court claiming the right toaever under the policy. Defendant removed the

lawsuit to this court on the basis of disiy jurisdiction on September 13, 2013. (Dkt. 1.)

During a phone conference on April 3, 2014, the Cadyvised that Defendant could file an early

motion for summary judgment limited to the issaf the delinquent taxes. In its summary

judgment motion, Defendant conterttiat Plaintiff's misrepreseation regarding the delinquent

property taxes was material and enabled Defendargscind the insuraegolicy and refuse to



pay on Plaintiff's claim. Id.) Plaintiff responds that sheddnot make any misrepresentation
because, under her definition, the property tawddle delinquent, were not delinquent “two or
more years.” (Dkt. 20.) The Cdunas carefully revieed the briefing and dsenot believe that
oral argument will substantially aid in resolving the parties’ disggageE.D. Mich. 7.1(f)(2).
II. ANALYSIS

A. Standard of Review

Summary judgment is proper “if the movahbsws that there is no genuine dispute as to
any material fact and the movaist entitled to judgment as raatter of law.” Fed. R. Civ. P.
56(a). A fact is material only if it might affect the outcome of the case under the governing law.
See Anderson v. Liberty Lobby, Ind77 U.S. 242, 249, 106 S..@505, 91 L. Ed. 2d 202
(1986). On a motion for summanudgment, the court mustiew the evidence, and any
reasonable inferences drawn from the evidemcéhe light most favorable to the non-moving
party. See Matsushita Elec. InduSo. v. Zenith Radio Corp475 U.S. 574, 587, 106 S. Ct.
1348, 89 L. Ed. 2d 538 (1986) (citations omittéigdding v. St. Ewar®41 F.3d 530, 531 (6th
Cir. 2001).

Defendant’s motion does not inve any disputed material facts. Instead, the parties
dispute whether Plaintiff's reense on her insurance applicatibat the property taxes on the
Roselawn home were not delinquent two yearmore constitutes a material misrepresentation
as a matter of law.

B. Michigan Law Supports Rescissin of the Insurance Policy
Under Michigan law, an insurance contract is generally to be interpreted like any other

contract, according to Michigan contract interpretation princi@éyker Corp. v. XL Ins. Am.



735 F.3d 349, 354 (6th Cir. 2018pry v. Cont'l Ins. C9.703 N.W.2d 23, 26 (Mich. 2005).
The policy application, declarahs page, and the policy itseonstitute the contracEee Royal
Prop. Grp., LLC v. Prime Ins. Syndicate, In267 Mich. App. 708, 715, 706 N.W.2d 426, 432
(Mich. App. 2005) (citingHall v. Equitable Life Ass. Soc’y of the U.295 Mich. 404, 408, 295
N.W. 204, 206 (1940))ursuant to the relevant contradempretation principles, courts should
enforce contract language in accordance with its plain and commonly used meaning, being
careful to enforce specific and well-recognized terHsnderson v. State Farn96 N.W.2d
190, 193-94 (Mich. 1999)Stryker 735 F.3d at 354. A contract should be read as a whole
instrument and with the goal of enforcing the intent of the pafesstige Cas. Co. v. Mich.
Mut. Ins. Co. 99 F.3d 1340, 1350 (6th Cir. 1996). The megrof a contract is a question of
law. Wilkie v. Auto-Owners Ins. Go664 N.W.2d 776, 780 (Mich. 20Q3The Sixth Circuit
recently reiterated that “[i]f an insure@ contract provision is ambiguous—meaning it is
susceptible to two different reasonable intetgtions—it is strictly construed against the
insurer,” but “[tlhe merdact that a term is undefined in Brsurance contract does not render the
term ambiguous. Undefined terms, too, shoulddestrued according to their commonly used
meaning unless it is apparent from the whptdicy that a special meaning was intended.”
Whitehouse Condo. Group, LLC v. Cincinnati Ins.,Q¢0n. 13-2376, 2014 U.S. App. LEXIS
11708 (6th Cir. June 17, 2014) (citinggnderson v. State Farrf96 N.W.2d 190, 194-95 (Mich.
1999)). And courts “should noteaite ambiguity in an insure@ policy where tl terms of the

contract are clear and preciselénderson596 N.W.2d at 193.

! Neither party raises any choice of law sswand both apply Michigan law. Thus, the
Court will do so as wellSee Uhl v. Komatsu Forklift Co., Lté12 F.3d 294, 302 (6th Cir. 2008)
(“When interpreting a contract in a diversity caae apply the law of the forum state—in this
case, Michigan.”).



1. Nationwide’s Reliance

The insurance policy at issue here exprestlies that it may be voided by Defendant if
Plaintiff “knowingly or unknowinglyconcealed, misrepresented or omitted any material fact . . .
at the time the application was made . . . .6{Mor Summ. J. at Ex. 3, Nationwide Policy.) This
is consistent with “the well-settled law of [Miigan] that where an insured makes a material
misrepresentation in the application for insurance the insurer is entitled to rescind the policy
and declare it voidab initio.” Lake States Ins. Co v. WilsoB31 Mich. App. 327, 331, 586
N.W.2d 113 (Mich. Ct. App. 1998kee also Lash v. Allstate Ins. C210 Mich. App. 98, 532
N.w.2d 869, 872 (Mich. Ct. App. 1995) (collewgi cases). This is true whether the
misrepresentation was innocent or intendl, as long as thasurer relied on itLash 210 Mich.
App. at 103. “A misrepresentatiam an insurance application nsaterial if, given the correct
information, the insurer would have rejectdte risk or charged an increased premium.”
Montgomery v. Fid. & Guar. Life Ins. G&69 Mich. App. 126, 129, 713 N.W.2d 801 (2005).

There is no dispute that Bedant’s oral application fohomeowner’s insurance asked
whether the taxes on the Roselagrmperty were delinquent for baor more year and Plaintiff
answered, “No.” Defendant has provided an unopposed affidavit from its Personal Lines
Underwriting Manager stating that “[tlhe statustloé property taxes is material to Nationwide’s
decision whether to insure the property” and tiNgtionwide would not have issued the policy
had it known that the taxes wettgo years or more delinquent @ie time of the application.”
(Mot. for Summ. J., Ex. 11, Nationwide Aff.) Indgaunder Michigan law a person is not eligible
for homeowner’s insurance if théieal property taxes with respetct the dwelling insured or to
be insured have been and alelinquent for 2 or more yeaet the time of renewal of, or

application for, home insurance.” Mich. Comp. Laws § 500.2103(3¢g. also Carter v. Liberty



Insurance Corp.No. 11-14690, 2012 U.S. Dist. LEXIB54505, at *18 (E.D. Mich. Nov. 19,
2012) (“Courts in this District have already detered that misrepresentatis with regard to the
status of property taxes are material.”)

Thus, the record is undismat that Plaintiff's repres¢ation regarding the (lack of)
delinquency status of her property taxes waterna and that Defendérelied on it.

1. Plaintiff's Misrepresentation

Plaintiff admits that at the time she comptetbe insurance application in July 2012, the
2010 and 2011 taxes on tReselawn property were delinqueBhe contends, however, that the
application did not contain a material misreganetation because, undeiproper construction of
Michigan Compiled Laws 8§ 500.2103(2)(j), these proptaxes were not “delinquent for two or
more years.” (Resp. at 4-5.) The essence of Hfa@rdrgument is that th phrase “delinquent for
two or more years,” as used in the Esséihisurance Act, Mich. Comp. Laws 8§ 500.2103(2)(j),
should be defined according to Michigan’'s GahdProperty Tax Act, Mich. Comp. Laws §
211.78a(2). This tax provision states:

On March 1 in each year, taxes leviedtlie immediately preceding year that

remain unpaid shall be returned adirdpient for collection. ... Except as

otherwise provided in section 79rfaeertified abandoned property, property

delinquent for taxes levied in thend year preceding the forfeiture under

section 78g or in a prior year to which tkisction applies shall be forfeited to the

county treasurer for the total of the unptades, interest, penalties, and fees for

those years as provided under section 78g.
Mich. Comp. Laws § 211.78a(2). From thioyision, Plaintiff makes the following argument:
(1) the Roselawn taxes due in 2010 became delinquent on March 1, 2011, and the taxes due in
2011 became delinquent on March 1, 2012; (2e “tength of time aax bill remains in

delinquency status, not the number of tax billsiéinquency status, is thaitical factor in the

tax foreclosure process”; and) (3tJhus, in July 2012, at the time of the application for home



insurance, the 2010 taxes had only been delmidoe a period of 16 months [March 1, 2011, to
July 2012], and the 2011 taxes had only beemgeént for a period of 4 months [March 1,
2012, to July 2012]. In July 2012 etlveal property taxeehad not been anglere not delinquent
‘for two or more years.” (Rgs at 12, 14.) This argument is wading for several reasons.

First, the Court must interpret the phraseliftijuent two or moreears” according to its
commonly used meaning and the expectationth@fparties, not Michigan’s General Tax Act,
which has no relevance to this case. Nor doesctss involve the construction of the Michigan
Insurance Code, because Nationwide did nstinel the policy based on Mich. Comp. Laws
8§ 500.2103(2)(j). Rather, as its letter to Plaintiff makes clear, Nationwide rescinded the policy
pursuant to an express policy provision andivgan case law that pait rescission based upon
a material misrepresentation by the insuiege Carter2012 U.S. Dist. LEXIS 164505, at *17
(“Insurance policies are contracts subjedii® same construom principles.”).

Nationwide’s application asks, “Are the protyetaxes for the insured location delinquent
by two or more years?” (Mot. f@umm. J., Ex. 5 at 4.) It may ltleat Nationwide’s application
includes this question because the Michigasutance Code deems ineligible for obtaining
homeowner’s insurance anyone whose real propaxgs are delinquent for two or more years at
the time of application. But the application doescit# the code or make any other reference to
it. On its face, there is nothing about this aggtiion question that indicates its terms should be
defined in accordance with the code, much lesshigan’s General Tax Act. The expectations of
the parties control the interpretation of the contract (which includes the applicaeRoyal
Prop. Grp, 706 N.W.2d at 432):

If the insurance policy fails to define a term, the court must interpret it according

to its commonly used meaning, taking imtocount the reasonable expectations of

the parties. That is, the policy languagénisurance contracts is to be accorded its
commonly used meaning unless it is appafeom reading the instrument as a



whole that a different or special mé&agn was intended. A technical construction

of policy language which defeats a reasonable expectatiocoverage is

disfavored.

Prestige Cas. Co. v. Mich. Mut. Ins. C89 F.3d 1340, 1350 (6th Cir.98). There is nothing in
the record to indicate that when Plaintiff repented that her propetiyxes were not delinquent
two or more years that she was referringthie timetable in Michigan Compiled Laws §
211.78a(2).

Regardless, the Court agrees with Defendaait Michigan Compiled Laws § 211.78a(2)
simply explains when property taxes are suffitiedelinquent to allow collection activities by
the taxing entity. It does not deé the phrase “delinquent two miore years,” as Plaintiff would
have it. Plaintiff contends that “under the General Property Tax Act, when real property taxes are
in the second year of delinquency, parcels areited to the county treasurers. In the third year
of delinquency, the properties are foreclosgmbn by the Foreclosing Governmental Unit.”
(Resp. at 9.) But this is a “foreclosure timelingf. @t 10)—not a definitin of “delinquent two
or more years.” In fact, the tax collectirgntity, the Wayne Count Treasurer, defines
“delinquent” as “[tjJaxes that were not paid t@ tocal treasurer. . . (Mot. for Summ. J. at Ex.
20), which is similar to the dictionary definitions the Court relies upon below.

Because the Court finds Nationwide’s applicat{avhich is part of the overall insurance
contract) to be clear and unambous, it will interpret “delinquerttvo or more years” using the
common and ordinary meaning of the phrase. “€hart may refer to dictionary definitions
when appropriate when ascertaining threcise meaning of a particular ternMorinelli v.
Provident Life & Accident Ins. Co242 Mich. App. 255, 262, 617 N.W.2d 777, 781 (2000).
Webster's Third New Internatiohdictionary (1993) defines “delinquent” as “in arrears in

payment of debt or interest” or “past due amgbaid.” Black’s Law Ditionary (10th ed. 2014)



provides, as one definition of delinquent, “(&i obligation) past due or unperformed.” Thus,
Defendant’s application by its plain meanimng asking the homeowner whether there are
property taxes that are pakte and that have been past dugvim years or longer from the time
of the application. On July 17, 2012, the propeatyes for the 2010 calendar year were past due
and owing. Thus, Plaintiff's response that thes&re no delinquent propgrtaxes for two or
more years was a misrepresentation.

Several courts in this District have addressed whether an insured’s failure to report
delinquent property taxes on aapplication for homeowner’snsurance is a material
misrepresentation that enabled the insureretsxind the policy and avoid paying on losses
caused by fire damage. None of those casgsloyed the definition of “delinquent” being
advanced here by Plaintiff. For example,Qarter v. Liberty Insurance CorpNo. 11-14690,
2012 U.S. Dist. LEXIS 164505 (E.D. Mich. Nov. 19, 2012), the plaintiff filled out a homeowners
insurance policy application on October 21, 201Qylmch he stated thdhe real property taxes
were not delinquent and had not been delinqf@ntwo or more years. The previous owner,
however, had never paid the property taxa the residence for the 2008, 2009, and 2010 tax
years. The court found that the plaintiff's pease was a material misrepresentation and the
policy was null and voidld. at *18. InStevens v. Liberty Insurance Cbdlo. 11-14695, 2012
U.S. Dist. LEXIS 88230 (E.D. Mich. June 26, 201f)e plaintiff completed the defendant’s
application for insurance in July 2010 and attesitede were no delinqueptoperty taxes on the
property to be insured. At the time, howewe 2008 and 2009 property taxes were delinquent.
The court found this to be a matdnmmisrepresentation that the insurelied on because, in part,
“Michigan law prohibits the isance of a home insurance pglito ‘[a] person whose real

property taxes with respect toetidwelling insured or to be insd have been and are delinquent

10



for 2 or more years at the time of renew&l or application forhome insurance.”ld. at *8
(quoting Mich. Comp. Law§ 500.2103(2)(j)). Similarly, il€ampbell v. Liberty Mutual Group
No. 10-14179, 2011 U.S. Dist. LEXIS 63031 (E.Mich. June 14, 2011), the plaintiff
represented on an August 2009 masice application that the property taxes were not delinquent
when the 2007, 2008, and 2009 taxes remained due and owing. One akthesre defendant
rescinded the policy was that “[a]t the time [plaintiff] applied for this policy, real property taxes
were delinquent for two or more yeardd. at *4. The court found this to be a material
misrepresentation that the fdedant reasonably relied oifd. at *10. None of these cases
referred to the Tax Act to interpret the phraselifdquent two or more years.” Instead the court
in each case interpreted the pleras it is commonly understood.
[ll. CONCLUSION

In sum, Defendant was entitled to rescindiftiff’'s homeowner’s insurance policy as a
matter of law based on Plaiffitt material misrepresentatiomnelied on by Defendant, that the
property taxes on the Roselawn property weredebhquent two years or more at the time of the
application. And since Defendantoperly rescinded Plaintiff's policy of insurance, it is entitled
to summary judgment on Plaintiff’'s clairafieging failure tgpay on this policy.

Accordingly, Defendant’'s Motin for Summary Judgment GRANTED and Defendant
is entitled to judgment as a matter of lawitsxfavor on the claims of Plaintiff's ComplairA.
separate judgment will follow.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: July 25, 2014
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CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtiic means or U.S. Mail on July 25, 2014.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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