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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISRICT OF MICHIGAN
SOUTHERN DIVISION

JASMIN T. SMITH YOUNG,

Plaintiff, CasdNo. 13-14114
V. Hon PatrickJ. Duggan

BANK OF AMERICA, N.A., aka BAC
HOME LOANS SERVICING, LP, and
BANK OF AMERICA HOME LOANS
and THE BANK OF NEW YORK
MELLON fka THE BANK OF NEW
YORK, as Trustee For the Certificate
Holders of CWABS, Inc., Asset Backed
Certificates Series 2005-SD1,

Defendants.
/

OPINION AND ORDER

Plaintiff Jasmin T. Smith Young ingtited this action against Defendants
Bank of America, N.A. (“BANA”) and Th@&ank of New York Mellon, as Trustee
for the Certificate Holders of CWABS, dny Asset Backed Certificates, Series
2005-SD1 ("BNYM?”) in state court seekirtg redress allegeidhproprieties in the
foreclosure of her home. Along with thaderlying complaint, Plaintiff filed a
Motion for Preliminary Injunction Tolling # Expiration of the Redemption Period

Pending Litigation in the Wayne County GircCourt on August 27, 2013. After
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removing the action to this Court, BANAiled a motion seeking dismissal of
Plaintiff's Complaint pursuant to FedéfRule of Civil Procedure 12(b)(6).
Having determined that oral argumerdwid not significantly aid the decisional
process, the Court dispensed with orgluanent pursuant to Eastern District of
Michigan Local Rule 7.1(f)(2). For threasons stated herein, the Court denies
Plaintiff’'s Motion for Preliminary Injuntton as moot and grants BANA’s Motion
to Dismiss.
l. FACTUAL AND PROCED URAL BACKGROUND

A. The Note, Mortgage, ad Eventual Foreclosure

On December 29, 2004, Plaintiff agted a $140,229 loan from non-party
Specialty Mortgage Corpdran, and, in exchangexecuted a promissory note
secured by a mortgage on real propértated at 396 Northpointe Boulevard,
Melvindale, Michigan 48122 (th#roperty”). (Compl. 2; Note, Def.’s Mot. EX.
A; Mortgage, Def.’s Mot. Ex. B.) Theortgage, executed in favor of Mortgage
Electronic Registration Systems, Inc. (“®E”) as the nominee for the originating
lender and its successors and assigns, was recorded in the Wayne County Register
of Deeds on January 25, 2005 at Liber 42042, pages 740-760. MERS assigned the
mortgage to BNYM on August 27, 2011. §e\gnment, Def.’s Mot. Ex. C.) An

assignment reflecting the transfer was rded with the Wayne County Register of

! BNYM was never properly served atiais did not join BANA’s removal
petition.



Deeds on August 31, 2011 at Liber 49342, page 1325. BANA is the servicer
of Plaintiff's loan. (Def.’'s Br4 (citing Compl. 11 7-21).)

In March 2011, Plaintiff begarxperiencing financial hardship and
eventually defaulted on her loan obligatsdoy failing to remit timely payments.
(Compl. 1 7.) Plaintiff reached out to BANA in hopes of obtaining a loan
modification. (d. at {1 8.) Despite being told that “she may qualify for a loan
modification[,]” and despite ‘fomise[s] on several occasions that Plaintiff[’s] loan
would be modified[,]” Plaintiff never eeived the modification she soughtd.(at
199, 11, 13.) BANA did, however, indieaih early September of 2012 that “it
would entertain a short saddfer for the property.” Ifl. at I 13.)

On October 5, 2012, BANA sent Ri#if a “Short Sale Amendment to
Approval Letter.” (Compl., Ex4.) The letter “serve[dds an amendment to our
approval letter dated Septber 20, 2012 whereby [BANA]. . agreed to accept a
short payoff involving” the Property.ld.) The letter provided the following
relevant amendments to the origiaglproval: (1) “[c]losng must take place no
later than October 17, 2012 or this apfias void[]” and (2) “[tlhe approved
buyer(s) is/are Phillip Cookna the sales price for thoperty is $35,000.00.”
(1d.)

Although Plaintiff's Complaint allegabat the terms ithe above-described

acceptance letter were “complied with[RTaintiff’'s own evidence belies this



assertion. (Compl. 1 15.) Attached asibx 3 to the Complaint is an offer to
purchase dated January 27, 2013. (Caonipd. 3.) An LLC is listed as the
purchaser and the offer was signed by Khadgan Chaprithph. Thus, neither of
the prerequisites to the short sale ascdbed in the Octolné, 2012 letter were
satisfied. Pursuant to the terms of tlediter, the approval was therefore void.
(Compl., Ex. 4.)

As a result of the short sale fallingotigh, BNYM accelerated the loan and
commenced foreclosure meedings. After being amljrned several times, a
sheriff's sale was conduaden February 28, 2013, at which BNYM purchased the
Property. (Compl. I 20; Sheriff's Deed, DeMot. Ex. D.) Pursuant to Michigan
law, Plaintiff had until August 28, 2013 to exercise her statutory right of
redemption. Mich. Compd.aws § 600.3240(8).

B. LegalProceedings

On August 27, 2013, just one day prior to the expiration of the statutory
redemption period, Plaintiff filed @emplaint and motion for preliminary
injunction in the Wayne County Circuit CodrtBANA, invoking federal diversity
jurisdiction, removed the action to tiourt on September 26, 2013. 28 U.S.C.
88 1332, 1441, 1446. After receiving anansion of the time to file a responsive

pleading, BANA filed a Motion to Dismiss pursuant to Federal Rule of Civil
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Procedure 12(b)(6) on October 30, 2013. Despite apprising the parties of the
Court’s motion practice guidelines, Riaff did not respond to BANA'’s Motion
and the time for doing so has expired.

Plaintiff's Complaint sets forth fiveounts: Count | — Quiet Title; Count Il —
Fraudulent Misrepresentation and Indueat) Count Il — Promissory Estoppel;
Count IV — Breach of Michigan’s Coamer Protection Act (“MCPA”); and Count
V — Intentional Infliction of Emotional Bitress. Each count generally alleges
wrongdoing with the foreclosure by adtisement process based on allegations
that BANA did not modify Plaintiff's loarand did not entertain a short sale after
indicating that it would do so. As relief,&htiff seeks to set &te the deed issued
at the sheriff's sale arnd collect damages.

Plaintiff’s Motion for Preliminary Injunction asks this Court to toll the
expiration of the redemption period pemgliitigation. Insofar as this the
redemption period expired onlay after Plaintiff filel the motion, Plaintiff's
request is moot.

.  STANDARD OF REVIEW

A motion to dismiss pursuant to FedeRule of Civil Procedure 12(b)(6)
allows a court to make an assessment aghether a plaintiff's pleadings have
stated a claim upon which reliefay be granted. Fed. Riv. P. 12(b)(6). Under

the Supreme Court's articulationtbe Rule 12(b)(6) standard Bell Atlantic



Corporation v. Twombly550 U.S. 544, 555-56, 57027 S. Ct. 1955, 1964-65,
1974 (2007), a court must construe thenptaint in favor of the plaintiff and
determine whether the plaintiff's factualegations present claims plausible on
their face. This standard requires a claitrta put forth “enough fact[s] to raise a
reasonable expectation that discoweily reveal evidence of” the requisite
elements of their claimdd. at 557, 127 S. Ct. at 196%&ven though the complaint
need not contain “detailed” factual ajkions, its “factual allegations must be
enough to raise a right to religbove the speculative levelAss’n of Cleveland
Fire Fighters v. City of Clevelan®02 F.3d 545, 548 (6th Cir. 2007) (citing
Twombly 550 U.S. at 555, 127 S. Ct. at 1965) (internal citations omiged)also
Fed. R. Civ. P. 8(a)(2) (“A pleading thaatds a claim for relief must contain . . . a
short and plain statement of the clahowing that the pleader is entitled to
relief[.]”).

In determining whether a plaintiff hast forth a “claim to relief that is
plausible on its face Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct. 1937, 1949
(2009) (quotingTwombly 550 U.S. at 570, 127 S. Ct.18274), courts must accept
the factual allegations in the complaint as tim@ombly 550 U.S. at 556, 127 S.
Ct. at 1965. This presumption, howeveoes not apply to legal conclusions.
Igbal, 556 U.S. at 678, 129 S. Ct. at 194therefore, to survive a motion to

dismiss, a plaintiff's pleading for refienust provide “more than labels and



conclusions, and a formulaic recitationtieé elements of a cause of action will not
do.” Ass’n of Cleveland Fire Fighters02 F.3d at 548 (quotingvombly 550
U.S. at 555, 127 S. Ct. at 1964-65) (in@rcitations and quotations omitted).

Ultimately, “[d]etermining whether a ocaplaint states a plausible claim for
relief will . . . be a contex$pecific task that requires the reviewing court to draw
on its judicial experience and common snBut where the well-pleaded facts do
not permit the court to infer moreah the mere possibility of [a legal
transgression], the complainas alleged — but it ha®t ‘show[n]’ — ‘that the
pleader is entitled to relief.”Igbal, 556 U.S. at 679, 129 S. Ct. at 1950 (quoting
Fed. R. Civ. P. 8(a)(2))riternal citations omitted)ln conducting its analysis, the
Court may consider the complaint amg/&xhibits attached thereto, public
records, items appearingtime record of the casand exhibits attached to
defendant’s motion to dismiss so long asythre referred to in the complaint and
are central to the cliaas contained thereirBassett v. NCA/28 F.3d 426, 430
(6th Cir. 2008) (citingAmini v. Oberlin Coll. 259 F.3d 493, 502 (6th Cir. 2001)).
In the case at bar, the Court has com®d documents, all of which are public,
relating to the mortgage, the loan nfaxition process, and the foreclosure.

. ANALYSIS
BANA seeks dismissal of Plaintiff's Complaint on the basis (1) that Plaintiff

has failed to plead facts regarding a fraudr@gularity sufficient to justify the



equitable extension of the statutory redemption period and (2) that each of
Plaintiff's individual counts fails to stateclaim upon which relief can be granted.

A.  General Principles Pertaining to Michigan’s Foreclosure by
Advertisement Statute

Foreclosures by advertisement, suclthasforeclosure at issue in this case,
as well as the rights of both the mortgagond mortgagee aftarforeclosure sale
has occurred, are governedMichigan statutory law.See, e.g.Senters v. Ottawa
Sav. Bank, F.S.B443 Mich. 45, 50, 503 N.W.2d 639, 641 (1993)nlin v.
Mortgage Elec. Registration Sys., In€14 F.3d 355, 359 (6th Cir. 2013) (applying
Michigan law) (citation omitted).

Pursuant to Michigan law, a mortgadwas six months from the date of the
sheriff’'s sale to redeem a foreclosedgerty. Mich. CompLaws 8§ 600.3240(8).
Significant consequences flow from a moggss failure to redeem prior to the
expiration of this six-month period: the nigagor’s “right, title, and interest in and
to the property” are extinguishediotrowski v. State Land Office Boar@D2
Mich. 179, 4 N.W.2d 514, 517 (1942), and tie=d issued at the sheriff's sale
“become[s] operative, and [] sgs] in the grantee namdiaerein . . . all the right,
title, and interest [] the nmtmagor had[,]” MichigarCompiled Laws 8§ 600.3236.
This rule of law — holding that absddutitle vests in the purchaser at the
foreclosure sale upon expiration of tieelemption period — has been applied

consistently by state and federal coalike to bar former owners from making
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any claims with respect to a forecloggoperty after the statutory redemption
period has lapsed.

There is, however, one caveat to the general rule described above. Once a
foreclosure sale has takplace and the redemption period has run, a court may
allow “an equitable extension of the patito redeem” if a plaintiff-mortgagor
makes “a clear showing of nd, or irregularity[.]” Schulthies v. Barrgnl6 Mich.
App. 246, 247-48, 16M.W.2d 784, 785 (1969%ee also Freeman v. Wozni@d1
Mich. App. 633, 637, 617 N.W.2d 46, 48000) (“[I]n the absence of fraud,
accident or mistake, the possibility ojustice is not enough to tamper with the
strict statutory requirements.”) (citirffenters443 Mich. at 55, 503 N.W.2d at
643). Notably, the purported fraud or irregularity must relate to the foreclosure
procedure.Reid v. Rylander270 Mich. 263, 267, 258 N.W. 630, 631 (1935)
(holding that only the foreclosure prattege may be challendeafter a sale);
Freeman 241 Mich. App. at 636-38, 617 N.W.2t 49 (reversal of sheriff's sale
improper without fraud,&ident, or mistake in foreclosure procedure).

If a plaintiff seeking to set aside tbBkeriff's sale demonstrates fraud or
irregularity in connection with the statuyoioreclosure procedure, the result is “a
foreclosure that is voidable, not vad initio.” Kim v. JPMorgan Chase Bank,
N.A, 493 Mich. 98, 115, 825 N.W.2d 329, 33D12). In order “to set aside the

foreclosure sale, plaintiffs must shdmat they were prejudiced by defendant’s



failure to comply” withMichigan’s foreclosure by advertisement statutke. “To
demonstrate such prejudice, [plaintiffs] makbw that they would have been in a
better position to preserve their interest in the property absent defendant’s
noncompliance with the statuteld. at 115-16, 825 N.W.2d at 337 (footnote
omitted).

Although the redemption period has expinedhe instant case, Plaintiff asks
the Court to quiet title in her favor. &sking for this relief, Plaintiff implicitly
requests that the Court rasdithe sheriff's sale. The posture of this case therefore
requires that the Courssess whether Plaintiff's @Gglaint states a claim upon
which relief may be granteaslithin the fraud or irregularity framework outlined
above. In other words, ti@ourt must determine whetheinder Michigan law, the
foreclosure sale is voidable, or coldd set aside, on the facts alleg&ke
Savedoff v. Access Group, IN624 F.3d 754, 762 (6th Cir. 2008) (observing that
the Erie doctrine requires federal courtsdring state law claims to apply the
decisions of the state’s highest court).teitthis analysis, the Court addresses the
remaining causes of action.

B.  Setting Aside theForeclosure Sale

In Count I, labeled Fraudul[e]nt Misrepreseation and Inducement”,

Plaintiff alleges that BANA acted fraudulinwith respect to the short sale.

Specifically, Plaintiff alleges that BANAhad a duty to honor its agreement after
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agreeing to the short sale[,]” led Plaintiff “to believe the matigs resolved],]”’
“intentionally induced” Plaintiff to sek a buyer for the Property but “concealed
the result if the short sale would notdmmpleted,” and “concealed facts regarding
the mortgage and adjustalpége note.” (Compl. Y 34-39Defendant argues that
Count Il fails to state a claim under theightened pleading standard of Federal
Rule of Civil Procedure 9.

In order to state prima facieclaim of fraud under Michigan law, “a
plaintiff must establish that: (1) the detiant made a materiedpresentation; (2)
the representation was false; (3) whemn thpresentation wamsade, the defendant
knew that it was false, or rda it recklessly, without knowledge of its truth, and as
a positive assertion; (4) the defendant maeath the intention that the plaintiff
should act upon it; (5) the plaintiff actedreliance upon the representation; and
(6) the plaintiff thereby suffered injury.Roberts v. Saffel80 Mich. App. 397,
403, 760 N.W.2d 715, 719 (2008).

Beyond containing each of the aforementioned elements, claims of
fraudulent conduct must adhdgethe heightened pleading requirements of Federal
Rule of Civil Procedure 9(b), which providdmsat “[i]n alleging fraud or mistake, a
party must state with particularity the@imstances constituting fraud or mistake.”
This rule requires a plaintiff: “(1) to specify the allegedly fraudulent statements;

(2) to identify the speaker; (3) to pleadevl and when the s&hents were made;
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and (4) to explain what madiee statements fraudulentRepublic Bank & Trust
Co. v. Bear Stearns & C683 F.3d 239, 247 (6th Cir. 2012) (citation omitted);
see also Sanderson v. HCA-The Healthcare &/ F.3d 873, 877 (6th Cir. 2006)
(“As a sister circuit has phrased it,” R@) requires a plaintiff to “specify the
‘who, what, when, where, and howof the alleged fraud.”) (quotingnited States
ex rel. Thompson v. Columbia/HCA Healthcare Cot@5 F.3d 899, 903 (5th Cir.
1997)).

Even assuming that Plaintiff's Compiadoes contain laguage referencing
each element of prima facieclaim of fraud pursuant t8lichigan law, it is
otherwise threadbare. The Complaionhtains little more than conclusory
allegations unsupported by the facteahancement necessary to withstand
dismissal pursuant to Rule 9. The Cdanpt fails to include the “who, what,
when, where, and how” of the allegedud, and, more importantly, does not
explain at all what madeANA’s statements regardinge short sale fraudulent.
Sandersond47 F.3d at 877 (quotation omitteBepublic Bank & Trust Cp683
F.3d at 247. BANA outlinethe conditions of any short sale in the October 5,
2012 letter sent to Plaintiff and those conditions were not satisfied. That the short
sale did not go through does not mean BRNA fraudulently induced Plaintiff.

Equally fatal to Plaintiff's ability tavithstand Defendant’s Motion is that

Plaintiff's allegations of fraud do naippear to pertain to the foreclosure
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procedure; rather, the allegations appliyda the loan modification process and
the short sale discussionSee, e.gReid 270 Mich. at 267, 258 N.W. at 631.
Even if fraudulent conduct in the loamodification process or short sale
discussions are deemed part of the foreclosure procedure, Plaintiff's Complaint
still fails to state a claim as Plaiffithas not alleged actionable prejudice as
required byKim. The Complaint does not alletieat the purported fraud impacted
her ability to make timelynortgage payments and it oot contain allegations
“show[ing] that [she] would have been ibatter position to preserve [her] interest
in the property.”Kim, 493 Mich. at 115-16, 825 N.W.2d at 337.

Accordingly, Plaintiff has failed to séorth a plausible claim of fraud or
irregularity to justify the rescission die sheriff's deedThe Court therefore
dismisses Count Il with prejudice.

C. Plaintiffs Remaining Counts
1. Quiet Title (Count I)

As an initial matter, the Court notesatlguiet title actions are remedies, not
independent causes of actioBoryoka v. Quicken Loan, IndNo. 11-2178, 2013
U.S. App. LEXIS 5524, at * 7 (6th CiMar. 18, 2013) (per curiam) (affirming
district court’s denial of quiet title count on this basis). Michigan law does,
however, provide a statutory mechamir quieting title, which the Court

addresses in the intesteof completeness.
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Michigan Compiled Laws § 600.2932(drovides, in pertinent part:
Any person . . . who claims gmight in, title to, equitable
title to, interest in, or right to possession of land, may
bring an action . . . againshy other person who claims
.. . [an inconsistent interest.]
This statutory language requires a plaintiff seeking to quiet title to establish
a substantive right in the property superior to others claiming an inconsistent
interest. Beach v. Twp. of Lima89 Mich. 99, 110, 802 N.W.2d 1, 8 (2011).
Plaintiff bears the initial burden of proof and must establighraa faciecase of
title. Stinebaugh v. Bristpll32 Mich. App. 311, 31&847 N.W.2d 219, 221 (1984)
(citation omitted). “Establishing arima faciecase of title requires a description
of the chain of title through which ownership is claime&&mbly v. U.S. Bank,
N.A, No. 11-12322, 2012 U.S. Dist. LEXIS B4t *9 (E.D. Mich. Jan. 6, 2012)
(Rosen, C.J.).
Plaintiff has not alleged facts establishingrema faciecase of title.
Instead, Plaintiff questions how MERSdaene a party to the transaction and
challenges BANA's standing to initiate thareclosure. (Compl. {1 25, 27-30.)
Although Plaintiff points out that the reotloes not list MERS as a party to the
transaction,id. at  25), the mortgage was euvtad in favor of MERS as the
nominee for the originating lender aislsuccessors and assigns. Moreover,

BANA was not the foreclosing party,treer, BNYM was. Therefore, BANA'’s

standing to initiate the foreclosure pedings is entirely irrelevant. BNYM,
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being the mortgagee of record bytue of the August 2011 assignment was
entitled to foreclose as a matter avlaMich. Comp. Laws 8§ 600.3204(3).

Lastly, “Plaintiff does not contest thig]he failed to pg and defaulted on
the loan. [S]he provides no allegationsridicate that [s]he has a plausible claim
of ownership superior to the Bank’sRydzewski v. Bank of N.Y. Melldfo. 12-
12047, 2012 U.S. Dist. LEXIS 129955,*40 (E.D. Mich. Sept. 12, 2012) (Cohn,
J.). In fact, Plaintiff's Complaint suppsra finding that BNYM has superior title
to the Property based on the sheriff's said expiration of the redemption peribd.
Piotrowski 302 Mich. at 186, 4 N.W.2d at 5{éxplaining that mortgagors lose
“all their right, title, and interest in and the property at the expiration of their
right of redemption”).

Because Plaintiff has not demonstraséey interest in the Property, the
Court dismisses Count | for failure state a claim upon which relief can be
granted.

2. Promissory Estoppel (Count I11)

In Count IlI, Plaintiff seeks to stageclaim for promissory estoppel. It

appears as though Plaintiff seeks to irvtthke doctrine of promissory estoppel, a

doctrine sounding in contract law amaans of compensating a party who has

® Plaintiff makes no effort to explain why an action to quiet title has been
brought against BANA as BANA does rwave title to, or claim an ownership
interest in, the Property.
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partly performed his or her end of thargain, as a means of rescinding the
sheriff's sale and m®vering damages. Bndant argues that the Michigan statute
of frauds bars this count as Michigianv applies this statute to “precludi

actions for . . . promises and commitments, including actions for promissory
estoppel.” Crown Tech. Park vD&N Bank, F.S.B.242 Mich. App. 538, 550, 619
N.W.2d 66, 72 (2000) (emphasis in original).

In order to prevail under a promissasgtoppel theory under Michigan law, a
plaintiff must establish: (1) a promise; (2) that the promisor reasonably should
have expected to induce action of a defiaiel substantial character on the part of
the promisee; (3) that the promise produaadactual reliance or forbearance; and
(4) that the claimed reliece or forbearance occurred under circumstances requiring
an enforcement of the promisearder to avoid an injusticeZaremba Equip., Inc.

v. Harco Nat'l Ins. Cq.280 Mich. App. 16, 41, 761 N.\&d 151, 166 (2008). The
gravamen of Plaintiff’'s promissory estoppelunt is that BANA promised Plaintiff
that a short sale would lagpproved and that Plaintiff relied on this assurance to her
detriment.

As Defendant argues, Michigan'sasite of frauds precludes Plaintiff’'s
promissory estoppel claim. Hornbook caatrlaw teaches that certain agreements
must be in writing to be enforceable andtth state’s statute of frauds supplies the

types of agreements that fall within tlugtegory. Michigan’s statute of frauds
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expressly provides that “an action Bmat be brought against a financial

institution to enforce [a promise oommitment to miee any financial

accommodation respecting a loan] unlegsglomise or comnment is in writing

and signed with an authorized signathyethe financial institution[.]” Mich.

Comp. Laws § 566.132(2). @Qds interpreting this statute have deemed its

language unambiguous, holding that individuals are “precluded from bringing a

claim--no matter its label--against a finaldnstitution to enforce the terms of an

oral promise to waive a loan provisionCrown Tech.242 Mich. App. at 550, 619

N.W.2d at 72 (noting that the statugpecifically bars ‘an action[,]’ and

interpreting the legislature’s failure to sggavhat type of “action’ . . . as an

unqualified and broad ban” This ban applies to claims of promissory estoppel.

Id. (“[1]t would make absolutely no sensedonclude that the Legislature enacted

a new section of the statute of frauds specifically addressing oral agreements by

financial institutions butevertheless, the Legislature still intended to allow

promissory estoppel to exist as a causactibn for those same oral agreements.”).
The only promise arguably satisfying the statute of frauds is the October 5,

2012 letter from BANA outlining the conditiorts the approved short sale.

Plaintiff did not abide by the conditions g$etth in that letteland therefore, BANA

had no duty to perform. In fact, the letsprecifically provided that the short sale

would be approved as long as the clgdimok “place no later than October 17,

17



2012 or this approval is void[.]” (CompEx. 4.) There is no other writing signed
by BANA indicating that this condition klebeen extended otherwise amended
and Plaintiff does not allege as mucakccordingly, once October 17, 2012 passed,
the short sale agreement was effectivelydedi As such, there is no promise to
enforce and Plaintiff's promissorytegpel claim must be dismissed with
prejudice.

3. Michigan Consumer Protection Act Violation (Count V)

In Count IV, Plaintiff alleges that BANA violated the MCPA, which
prohibits the use of unfair, unconscionaldegdeceptive methods, acts, or practices
in the conduct of trade @ommerce. MichComp. Laws 8§ 445.903(1). Without
delving into the mechanics of the MCPAp deeply, “[b]Joth Michigan courts and
federal courts applying Michigan law hawensistently held that the MCPA does
not apply to claims arising out ofsidential mortgage transactionsSembly v.

U.S. Bank, N.ANo. 11-12322, 2012 U.S. Dist. LEXIS 1440, at *15-16 (E.D.
Mich. Jan. 6, 2012) (unplibhed) (citation omitted)see also Newton v. Bank
West 262 Mich. App. 434, 442, 686 N.W.2d 49M03-94 (2004) (concluding that
“residential mortgage loan transactionsfiuarely within the [MCPA] exemption”
exempting transactions and conduct “specifically authorized” by Ml v.
Equicredit Corp, 294 F. Supp. 2d 903, 910 (E.D. Mich. 20G8)d, 172 F. App'X

652 (6th Cir. 2006). Because the failed slsate transaction that serves as the
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basis for Plaintiff’'s claim is a trandamn “specifically authorized” by law, and
because the MCPA does not apply to tredential mortgage loan transaction at
Issue in this case, the Court dismissesridff's MCPA count with prejudice.

4, Intentional Infliction of Emotional Distress (Count V)

In Count V, Plaintiff asserts a claiofi intentional infliction of emotional
distress. Under Michigan law, thisguares Plaintiff to show: (1) extreme and
outrageous conduct; (2) intent or reddress; (3) causation; and (4) severe
emotional distressJones v. Muskegon Cntg25 F.3d 935, 948 (6th Cir. 2010)
(applying Michigan law) (citing/redevelt v. GEO Grp., Incl145 F. App’x 122,
135 (6th Cir. 2005)). “Such conduct must‘be outrageous in character, and so
extreme in degree, as to go beyondalsible bounds of decency, and to be
regarded as atrocious and utterliolarable in a cilized community.” Id.
(quotingGraham v. Ford237 Mich. App. 670, 67404 N.W.2d 713, 716 (Mich.
Ct. App. 1999)).

Although the Complaint alleges tHBANA'’s “conduct regarding this
transaction has been so outrageous|] ithaffends the sensibilities of a civilized
society[,]” (Compl. 1 51), the Complairg devoid of any factual allegations
supportive of this conclusory assertiohhe Court therefore dismisses Count V
with prejudice.

V. CONCLUSION AND ORDER
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For the reasons set forth above, each count contained in Plaintiff's
Complaint fails to state claim upon which relief cape granted. Although
BNYM did not join the removal petitiompr was it required to since Plaintiff
failed to effectuate proper service upon it), the only count even arguably applying
to BNYM is the Quiet Title count (Couht This is evidenced by the complete
lack of any reference to BNYM outside thie Complaint’'s statement of facts. The
Court therefore dismisses Plaintiffomplaint against both BANA and BNYM
pursuant to Rule 12(b)(6).

Accordingly,

IT IS ORDERED that Defendant BANA's Mtion to Dismiss, (ECF No.
8), IsSGRANTED and Plaintiff's Complaint iDISMISSED WITH
PREJUDICE;

IT IS FURTHER ORDERED that Plaintiff's Motion for Preliminary

Injunction isDENIED AS MOOT .

Date: December 9, 2013

s/PATRICK J. DUGGAN
UNITED STATES DISTRICT JUDGE

Copies to:

Delicia Coleman, Esq.
Brian C. Summerfield, Esq.
Trevor M. Salaski, Esq.
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