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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

THOMAS W. VAN LOKEREN,

Plaintiff,
CaselNo. 13-14291
V.
Hon. PatrickJ. Duggan
CITY OF GROSSE POINTE PARK, MICHIGAN,
CITY OF GROSSE POINE PARK POLICE
OFFICER THOMAS CARD, JOHN DOE(S),
UNKNOWN POLICE OFFIERS OF THE CITY
OF GROSSE POINTPARK, DALE KRAJNIAK,
CITY MANAGER OF GROSSE POINTE PARK,
GROSSE POINTE PARICITY COUNCIL
MEMBER AND MAYOR PRO TEM GREGORY
THEOKAS, FORMER GRSSE POINT PARKE
CITY COUNCIL MEMBER ANDREW RICHNER,
and TIMOTHY KOLTUN, COUNSEL FOR
DEFENDANTS RICHNER AND THEOKAS,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTIONS TO
DISMISS AND DENYING PLAINT IFF'S REQUEST TO AMEND

Pro sePlaintiff Thomas W. Van Lokereinitiated this action against
Defendants the City of Grosse Poiftark, Thomas Card, John Doe(s) (unknown
Grosse Pointe Park police officers),|®&rajniak, Gregory Theokas, Andrew
Richner, and Timothy Koltun alleging vations of his Fourth and Fourteenth
Amendment rights pursuant to 42 U.S.A.983, as well as violations of Michigan

statutory and common law, in connectiwith Defendants’ conduct in removing
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Plaintiff and his personal property from real property situated in Grosse Pointe
Park, Michigan. Two motions are presently before the Court: (1) Defendants
Grosse Pointe Park, Card, drajniak, and Theokas(sollectively, the “Grosse
Pointe Park Defendants”) Motion to Dissgj filed pursuant to Federal Rule of
Civil Procedure 12(b)(6), and (2) Defdants Richner and Koltun’s Motion to
Dismiss, filed pursuant to Federal Ruté<Civil Procedure 12(b)(1) and 12(b)(6).
Having determined that oral argumerdwid not significantly aid the decisional
process, the Court dispensed with orgluanent pursuant to Eastern District of
Michigan Local Rule 7.1(f)(2). For theasons stated herein, the Court grants both
motions to dismiss.
l. BACKGROUND

A. Facts

Prior to the events giving rise to tloase, all of which transpired on October
8, 2010, Done Been B Triad, LLC (“e LLC"), a Michigan limited liability

company, executed adse in a commercial iding located at 15324East

! The Complaint appears to contailypographical error as the Rental
Property address provided in the Complasril5322 East Jefferson Avenue. A
copy of the lease has not been produmgithe Court believes that the Rental
Property is located at 15324 East Jefte Avenue based on two documents
submitted by the Grosse Pointe Park DefatglaFirst, a Notice of Judgment of
Foreclosure refers to property located 5824 Jefferson. (Grosse Pointe Park
Defs.” Mot. Ex. B.) Second, a docemt from the MichigarbDepartment of
Licensing and Regulatory Affairs shows titaine Been B Triad, LLC’s registered
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Jefferson Avenue in Gros&winte Park, Michigathereinafter, the “Rental
Property”). (Complf{ 11-12.) Plaintiff is a membef the aforementioned LLC.
(Id. at 7 12.)

The present conflict originated whensaime point aftebone LLC executed
the lease, the building’s ownership ceapayling property ta>ee In accordance
with the tax-foreclosure procedures &ath in Michigan Compiled Laws 8§ 211.57
et seq.the Wayne County Treasur obtained title to the building housing the
Rental Property. This is evidenceddiNotice of Judgment of Foreclosure the
Grosse Pointe Park Defendants produced to this Co(Brosse Pointe Park
Defs.” Mot. Ex. B.) ThidNotice indicates that property located at 15324 Jefferson
was forfeited to the Wayneéounty Treasurer on March 1, 2009, and that on April
5, 2010, the Circuit Court for the Thirddicial Circuit, entered a Judgment of
Foreclosure against the real property désd therein. The document explicitly
provides that absolute title to theoperty would pass to the Wayne County
Treasurer if the owner did not redeenthim twenty-one days after entry of

Judgment. In other words, if not resteed, the Judgment of Foreclosure would

office as well as its mailing address &eated at 15324 Eadefferson Avenue.
(Id. Ex. D.)

? Plaintiff cryptically refers to “th@ew owners of the building” but does not
explain the events relevant to the transfieownership. (Compl. § 15.) The Court
believes that the publically-available docemation regarding the property transfer
is properly considered on a Rule 12 motion.
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become final and unappealable on April 26, 2010, and any recorded or unrecorded
interests and all liens would be extingudisubject to certain exceptions not

relevant here. The buildy’s prior ownership failed to redeem and title passed to
the Wayne County Treasurer. On Octobe2010, Grosse Pointe Park Partners,

LLC purchased the building amdceived a quitclaim deedId( Ex. C.)

Plaintiff alleges that on Octob8y 2010, he hired two environmental
consultants to test air samples atRental Property to determine whether a
partially-remediated spill of toxic drgleaning solvent years earlier posed any
health risks. (Compl. 1 12.) Upon the caltents’ arrival, Plaintiff went “out and
about taking care of his business agend&l” gt  13.) While out, Plaintiff
received a call from one of the consulsanho indicated that there were two
individuals at the Rental Property thresaing the consultants with arrestd.)

Upon returning to the Rental ProperPlaintiff spoke with the two
individuals — Defendants Theokas andlrier — as well as two police officers —
Defendants Card and Doe — who had bdispatched to the scendd.(at  14.)
Plaintiff tried to explain that he had alidalease for portions of the premises and
attempted to show them the leaskl.)( None of the four Defendants present
acknowledged the documentation anddbesultants, whbad not taken enough
samples to produce an accurate air quadiport, “hustled out of there[.]"ld.) At

that time, the police officersfiormed Plaintiff “that he would be arrested if he did



not immediately vacate the [Rental Proggand that he waprohibited from re-
entering any part of the overall building.fd(at 7 15.)

As the events above were unfoldifaintiff learned that Defendant
Richner was one of the new building ownersl.)( At some point, Defendant
Koltun, Defendant Richner’s attaey, arrived at the sceneld(at 1 16.) After
putting Defendant Koltun on the phone witis own attorney, Plaintiff's phone
battery died. Ifl.) Plaintiff then “entered the side door of the building which went
to the second floor and entered the assdtiRobert Wakely'suite and got his
permission to use an outlettecharge [his] phone.”ld.) Defendants Card and
Doe followed Plaintiff into the buildg and “were in [his] face.” Id. at 1 17.)

One of the officers was apparently oe fthone with Grosse Pointe Park City
Manager, Defendant Dale &niak, receiving instruction on how to proceett.)(
Defendant Card then threatened to arresinEff if he did not vacate the premises
even though the officers “had no warranjustify their order and there was no
court action sanctioning an eviction[.]1d(at 1 18.)

Despite what Plaintiff believes was assertion of unlawful authority by the
officers, Plaintiff “yielded to the officers’ pressure and left the building[I§. &t
1 19.) While the timing is not abundandiear from the Complaint, Plaintiff

alleges that upon leaving, DefendantsiiRer and Theokas, agll as “one of



their employees|,] picked up [Plaintiff'glersonal property anpapers from the
suite and placed them on the sidewalk outside the buildir{ty?)
B. LegalProceedings

Although Plaintiff's Complaint does not list individual counts, the Court
interprets the Complaint to allege that Defendants violated Plaintiff's Fourth and
Fourteenth Amendment rights. (Conff. 10, 20.) The Fourth Amendment
claim involves the alleged seizureRikintiff's personal property and the
Fourteenth Amendment claim, which soumuslue process, rests on Defendants’
conduct in wrongfully removing Plaintiff fra the Rental Property, purportedly in
violation of Michigan’s antilockout stateitcodified at Michign Compiled Laws §
600.2918" The Complaint also appears ttege that Defendants engaged in the
tort of slander of title. (Compl. 1 21As relief for these various legal
transgressions, Plaintiff seeks monetary damages in the amount of $400,000,
special and/or exemplary damageseiiest, costs and attorney’s féemd a

permanent injunction.Id. at 9.)

®* The Court is unable to discern whet the personal property was removed
from Mr. Wakely’s suite or from the portioms the premises rented by Done LLC.

*In his Complaint, Plaintiff indicated &t he was using the statutory vehicles
of 42 U.S.C. 88 1983, 1985, and 1986 tadicate his constitutional rights.
However, Plaintiff subsequently concedbdt the claims asged pursuant to §
1985 and § 1986 “were erroneous and shohtddismissed. (Pls.’ Resp. 6.)

> The request for attorney’s feisscurious given Plaintiff pro sestatus.
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The Grosse Pointe Park Defenddiiexi a motion to dismiss pursuant to
Federal Rule of Civil Prmedure 12(b)(6) on Novemb2v, 2013. (ECF No. 11.)
Defendants Koltun and Richner filed their tm to Dismiss, brought pursuant to
Federal Rules of Civil Procedure 12(h)éhd 12(b)(6), on December 24, 2013.
(ECF No. 15.) Pursuant to a joint stigtion extending Plaintiff's time to do so,
Plaintiff filed his response on February2814. (ECF No. 16.) In addition to
responding to the arguments raisedd®fendants, Plaintiff requested an
opportunity to file an amended complaihbsild the Court be inclined to grant the
present motions to dismiss. Both saftefendants filed a timely reply on
February 18, 2014. (& Nos. 17, 18.)

. STANDARD OF REVIEW

Federal Rule of Civil Procedure 13(b) permits courts to dismiss a
complaint on the basis that the court lekibject matter jurisdiction. Defendants
Koltun are Richner are making a facadack, which “is a challenge to the
sufficiency of the pleading itself.”United States v. Ritchid5 F.3d 592, 598 (6th
Cir. 1994). “On such a motion, the courtshtake the materialllegations of the
petition as true and construed in the light most favorable to the nonmoving party.”
Id. A plaintiff bears the burden of demonstrating that a court has jurisdiction over

the subject matterRMI Titanium Co. v. Westinghouse Elec. Cor8 F3.d 1125,

1134 (6th Cir. 1986) (citation omitted).



A motion to dismiss pursuant to FedeRule of Civil Procedure 12(b)(6)
allows a court to make an assessmemnt aghether a plaintiff's pleadings have
stated a claim upon which reliefay be granted. Fed. Riv. P. 12(b)(6). As
articulated by the Supreme Court of theited States, “[t]Jo survive a motion to
dismiss, a complaint must contain suffidiéectual matter, accepted as true, to
‘state a claim to relief that is plausible on its facddbal, 556 U.S. at 678, 129 S.
Ct. at 1949 (quotin@ell Atl. Corp. v. Twomb|y550 U.S. 555, 570, 127 S. Ct.
1955, 1974 (2007)). This facial plausity standard requires claimants to put
forth “enough fact[s] to raise a reasonad@ectation that discovery will reveal
evidence of” the requisiteahents of their claimsTwombly 550 U.S. at 557, 127
S. Ct. at 1965. Even though a compiaeed not contain “detailed” factual
allegations, its “factual allegations migt enough to raise a right to relief above
the speculative level.’Ass’n of Cleveland Fire Fighters v. City of Clevelab@2
F.3d 545, 548 (6th Cir. 2007) (citifigvombly 550 U.S. at 555, 127 S. Ct. at 1965)
(internal citations omitted). “The plausibility standard is not akin to a ‘probability
requirement,’ but it asks for more tharsheer possibility that a defendant has
acted unlawfully.” Igbal, 556 U.S. at 678, 129 S. Ct. at 1950 (quoiimgombly
550 U.S. at 556, 127 S. Ct. at 1965).tHis regard, “[a] claim has facial

plausibility when the plaintiff pleads faciusontent that allows the court to draw



the reasonable inference that the defendant” is responsible for the conduct alleged
in the complaint.ld. (citation omitted).

While courts are required to accept thetual allegations in a complaint as
true, Twombly 550 U.S. at 556, 127 S. Ct. at 196t presumption of truth does
not apply to a claimant’s legal conclusiofthal, 556 U.S. at 678, 129 S. Ct. at
1949. Therefore, to survive a motiondismiss, a plaintiff's pleading for relief
must provide “more than labels and clusons, and a formulaic recitation of the
elements of a cause of action will not d&\%s’n of Cleveland Fire Fighter§02
F.3d at 548 (quotinwombly 550 U.S. at 555, 127 S. Ct. at 1964-65) (internal
citations and quotations omittedge alsd-ed. R. Civ. P. 8(a)(2) (“A pleading that
states a claim for relief must contain. a short and plain statement of the claim
showingthat the pleader is entitled to reli¢f] (emphasis added). Ultimately,
“[d]etermining whether a complaint stateplausible claim for relief will . . . be a
context-specific task that requires theiesving court to draw on its judicial
experience and common sense. But wiieeevell-pleaded facts do not permit the
court to infer more thathe mere possibility of [&egal transgression], the
complaint has alleged — but it has not sfig’ — ‘that the pleader is entitled to
relief.” Igbal, 556 U.S. at 679, 129 S. Ct. at 1950dting Fed. R. Civ. P. 8(a)(2))

(internal citations omitted).



In conducting this analysis, courtgy consider the complaint and any
exhibits attached thereto, public recortlsns appearing in the record of the case,
and exhibits attached to defendant’s mtio dismiss so long as they are referred
to in the complaint and are centtalthe claims contained thereiBassett v.

NCAA 528 F.3d 426, 430 (6th Cir. 2008) (citiAgnini v. Oberlin Coll. 259 F.3d
493, 502 (6th Cir. 2001)).

Compared to formal pleadings draftegllawyers, a genelig less stringent
standard is applied when constrg the allegations pleaded ipeo secomplaint.
Haines v. Kerner404 U.S. 519, 520-21, 92 S. Ct. 594, 596 (193@9;also
Erickson v. Pardus51 U.S. 89, 94, 127 S. Ct. 2197, 2200 (2007) (reaffirming
rule of more liberal construction wighro secomplaints less than two weeks after
issuingTwombly. The leniency with which courts constiu® seplaintiffs’
complaints, however, does not abrtegbasic pleading requirements qd se
plaintiffs must provide more than baresadions of legal conclusions to survive a
motion to dismiss.Grinter v. Knight 532 F.3d 567, 577 (6th Cir. 2008) (citing
Scheid v. Fanny Faner Candy Shops, InB59 F.2d 434, 436 (6th Cir. 1988)).

. ANALYSIS

Both sets of Defendants seek dissal of Plaintiff's Complaint on the

grounds (1) that Plaintiff lacks standingda(2) that Plaintiff's Complaint is barred

by the relevant statute of limitation& addition, DefendastKoltun and Richner

10



argue that Plaintiff has failed allege sufficient facts in support of a finding that
either is a state actor subject to liabililgder § 1983. Neither set of Defendants
directly addresses Plaintiff's allegations involving state law.
A. Standing

Federal courts are courts of limitgalisdiction and may only exercise those
powers authorized by the United Statem&titution and federal statutes enacted by
Congress. Accordingly, the first and mastdamental question presented in every
civil action brought in federal court is wther subject matter jurisdiction exists.
Metro Hydroelectric Co. v. Metro Park§41 F.3d 605, 610 (6th Cir. 2008);
Valinski v. Detroit Edison197 F. App’x 403, 405 (indicating that federal courts
have an independent obligation to dtyigpolice the boundaries of its subject
matter jurisdiction). Article Il of th&€onstitution defines the contours of the
federal judicial power and limits the &xise of that power to cases and
controversies. U.S.dhst. art. 1ll, 8 2see also Raines v. Byr821 U.S. 811, 818,
117 S. Ct. 2312, 2317 (1997) (“No principgemore fundamental to the judiciary’s
proper role in our system of governméman the constitutional limitation of
federal-court jurisdiction to actual casescontroversies.”) (quotation omitted).
Standing, which relates to the nature sufficiency of a litigant’'s concern with
the subject matter of the litigation, isuntlamental element of “federal jurisdiction

over a ‘case’ or ‘controversy’ . . . Morrison v. Bd. of Educ. of Boyd Cnt$21
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F.3d 602, 608 (6th Cir. 2008). “By now, itagiomatic that ditigant demonstrates
Article Il standing by tracing a concredmd particularized injury to the
defendant['s conduct]—whegi actual or imminent—and establishing that a
favorable judgment would provide redresd. (citing Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 2136 (1992)).

Defendants argue that Plaintiff lackarstling to assert a due process claim
pursuant to the Fourteenth Amendmieatause Plaintiff lacks a cognizable
property interest in the Rental PropgerSpecifically, Defendants argue that
because Done LLC, not Plaintiff, wastlessee of the Rental Property, only the
former even arguably had eacognized property interestinterestingly, neither set

of Defendants address stamglifor purposes of theokrth Amendment claim.

® Although Defendants argue that tihe foreclosure extinguished any
property interest Done LLC may have had, Defendaiittofaddress whether the
LLC became a tenant at sufferargevirtue of passive acquiescencgee, e.g.
United States v. Hunyad$09 F.3d 297, 301 (6th Cir. 2005) (“[A]t common law,
the defining element of a tenancy by stdiece is the passive acquiescence by the
property owner. In a tenapby sufferance, in other was, the landlord ‘suffers’
the tenant’s presence. Mighan caselaw on this poirthough limited, is clear.”).
Such passive acquiescence may betatewhen the owner has delayed in
objecting to a tenant’s presenceee, e.g.Sch. Dist. No. 11 v. BatsghH06 Mich.
330, 334, 64 N.W. 196, 197 (1895) (“Wartk the rule is that a person in
possession of land lawfully, who holds owathout right, becomes a tenant at
sufferance, if the owner suffers himremain in possession a sufficient length of
time to imply an intentional acquiescenadhe occupancyl.]’) Although title to
the building housing the Rental Propertgtesl in the new building owner — an
LLC of which Defendants Richner and Tokas are members — the day before the
incident described in the Complaint, ofe months passed tveeen the time that
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1. Fourteenth Amendment Due Process Claim

The Due Process Clause of the Feernth Amendment provides, “No State
shall deprive . . . any person of life, libgror property, without due process of
law.” U.S. Const. amend XIV, 8 1. In thiase, it appears that Plaintiff is arguing
that Defendants deprived him of lpgocedural due process right$eg, e.q.

Compl. 1 20 (referring to #hillegality of “self-help evictions’ (without a court
order to evict)”).) “Procedural due m®ss claims are examined under a two-part
analysis. First, [] court[s] must deteine whether the interest at stake is a
protected liberty or property right undeetRourteenth Amendment. Only after
identifying such a right do [courts] contint@consider whether the deprivation of
that interest contraveneumbtions of due process.Thomas v. Coher304 F.3d 563,
576 (6th Cir. 2002) (citingnter alia, Bd. of Regents v. Roth08 U.S. 564, 570-
71,92 S. Ct. 2701, 2705-06 (197R)Y Dep't of Corrs. v. ThompspA90 U.S.

454, 460, 109 S. Ct. 1902908 (1989); anMathews v. Eldridge424 U.S. 319,
332,96 S. Ct. 893, 901 (1976)). Although the Fourteenth Amendment’'s Due
Process Clause provides procedural safeguards where a protected property interest
exists, “[p]roperty interests aret created by the Constitutionld. (citing

Cleveland v. Bd. of Educ. of Loudermdli7O U.S. 532, 538, 105 S. Ct. 1487, 1491

(1985)). Rather, property interests areeated and their dimensions are defined

the Wayne County Treasurer had come into ownership and the time that the new
owners received a quitclaim eld vesting them with title.
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by existing rules or understandings thanstfrom an independent source such as
state law . . . .”ld. (QuotingRoth 408 U.S. at 577, 92 S. Ct. at 2709). Thus, to
succeed on his Fourteenth Amendmeaing| Plaintiff must have a property
interest created by Michigan law segarand apart from Done LLC. This is
where Plaintiff's allegations regand) Michigan Compiled Laws 8§ 600.2918,
commonly referred to as the “antilockout statute,” become relevant.
Michigan’s antilockout statuterovides, in pertinent part:
(2) Any tenantin possession of premis@hose possessory interest
has been unlawfully interfereditv by the owner is entitled to
recover the amount of his or hactual damages or $ 200.00,
whichever is greater, for eacltaurrence and, if possession has
been lost, to recover possessian . [U]nlawful interference with

a possessory interest includes . . . :

(b) Removal, retention, or desttion of personal property of the
pOSsessor.

Mich. Comp. Laws § 600.2918(2) (emphagisied). Plaintiff seems to argue that
he was a tenant of the Rental Proparty that the removal of his personal
property by select Defendants therefooatravened the statutory language quoted
above. This argument fails B&intiff was not a tenant.

It is axiomatic that a lease givkge tenant the possession of the property
leased and the exclusive use or occupadif it for all purposes not prohibited by
the terms of the leaséMacke Laundry Serv. Co. v. Overgaatd3 Mich. App.

250, 253, 433 N.W.2d 813, 815(Mich. Cipp 1988) (citation omitted). Although
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the Michigan Legislature did not define the word “tenant” in the antilockout
statute, the Michigan Court of Appea¢xercising traditional canons of statutory
interpretation, determined that the word “tenant,” refers to “the individual or
individuals who pay consideration tdaadlord for the right to occupy rental
property, rather than the mers of the larger family unit dwelling in the rental
property.” Nelson v. Grays209 Mich. App. 661, 6686, 531 N.W.2d 826, 828-29
(Mich. Ct. App. 1995) (per curiam). Thus,Melson the appeals court affirmed a
determination by the lower courts thag¢ ttenant (the indidual paying rent) was
entitled to damages pursuant to the aokitut statute but that the tenant’s
children, who were lawful @upants of the leased propebiut lacked “a separate
contractual right to occupy ¢premises|,]ivere not.Id. at 663, 666, 531 N.W.2d
at 528-29. In other words, the fact tha children were lawful occupants did not
render them tenants and thegre therefore outside tdie ambit of the statutory
provision which specifically applies ttenants in possession[.]” Mich. Comp.
Laws § 600.2918(2).

AlthoughNelsonaddressed the issue of lawadcupants within the familial
relationship context, the ramnale is equally applicable this case. Here, Done
LLC leased the Property. Done LLC, thenef, had a contractueelationship with
the previous landlord and as possessor@Rantal Property, had an obligation to

remit consideration in exchange for the oséhe premises. Plaintiff's position as
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a member of that LC implies that he had the taris (the LLC’s) permission to
use the premises but this permission reséaintiff's status analogous to the
tenant’s children ilNelson Being a lawful occupant does not confer onto Plaintiff
a property interest created or recognized by Michigan law. Because Plaintiff lacks
a cognizable property right in the building at issue, he has not demonstrated an
injury-in-fact and he therefore lacks standin§ee Valley Forge Glstian Coll. v.
Ams. United for Separation of Church & Staté4 U.S. 464, 472, 102 S. Ct. 752,
758 (1982) (requiring “the partwvho invokes the court’s #uority to ‘show that he
personallyhas suffered some actual ordatened injury as a result of the
putatively illegal conduct ahe defendant[]” (quotation omitted) (emphasis
added)).

Further, to the extent that Plafhattempts to seek relief for any conduct
executed in derogation of Done LLC’s proted property interest, this he may not

do. “Closely related to thconstitutional requirement that a plaintiff must suffer a

" Because Plaintiff's Complaint makedaeence to the fact that Defendants
lacked a court order of eviction, (Compiaf] 20), the Court finds it necessary to
comment on the scope of process PlHiatas due. The Court’s finding that
Plaintiff has no property interest in tRental Property under state law means that
the Due Process Clause demands no pictien hearing. That Michigan law
allows property owners to use summargqgaedings to evict trespassers does not
change this result. Mich. Comp. Law$®&0.5714(1)(e). This statutory provision
does not create a substantive interest in Plaintiff's favor; rather, the provision is a
state procedural safeguard. “[T]he DRi®cess Clause does not protect against the
deprivation of state procedural rightsWest Farms Assocs. V. State Traffic
Comm’n 951 F.2d 469, 472 (2d Cir. 1991).
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‘personal’ injury to establish standingtige prudential requirement that a ‘plaintiff
generally must assert his ndegal rights and interests, and cannot rest his claim to
relief on the legal rights or interests of third partieal*Aulaqgi v. Obama727 F.
Supp. 2d 1, 15 (D.D.C. 2010) (citations omitted). Plaintiff has not provided a
single reason explaining why this Coshould permit him to invoke the doctrine
of third-party standing.

Defendants suggest that Plaintiff lactanding for another reason, although
the Court notes that this final reason is analytically distinct from the question of
standing. As Defendants point oute tBupreme Court of the United States
recognizes that federal law, specifically 28 U.S.C. § 684es not allow
corporations, partnerships, or associatikmnappear in federal court otherwise than

through a licensed attorneyRowland v. Cal. Men’s Colon$%06 U.S. 194, 202,

® Title 28 U.S.C. § 1654 provides:

In all courts of the United Statdéke parties may plead and conduct
their own cases personally or bpunsel as, by the rules of such
courts, respectively, are permdtdéo manage and conduct causes
therein.

Courts interpreting this statute, which confers the right of a party to apuese

in civil actions, “have consistently construed this section to grant a riginbd cfe
representation only to individualsSermor, Inc. v. United States3 CI. Ct. 1, 5
(1987) (citations omitted). “Unlike indiduals, corporations are artificial entities
created by the law, which cannot appeasgeally in an action, but must make
appearances through agent&d’? As such, “[t]he rule is well settled that corporate
agents who appear on the bilod corporations in fedetaourts must be attorneys
and not directors, officers or ske@wolders of the corporationid.
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113 S. Ct. 716, 721 (1993). The Unitedt8s Court of Appeals for the Second
Circuit has subsequently explained that the rationale undergirding this rule “applies
equally to all artificial entities[,]Jincluding limited liability companiesLattanzio
v. COMTA 481 F.3d 137, 139-40 (2d Cir. 20(q@uotation omitted). The Second
Circuit reasoned: “Because both a parsh@ and a corporation must appear
through licensed counsel, and because dduiriiability company is a hybrid of the
partnership and corporate forms,” “a lted liability company also may appear in
federal court only througa licensed attorney.Id. at 140. This rule applies alike
to “limited liability companies and sole méer or solely-owned limited liability
companies|]” because unlike a sole preforship, “ a sole member limited
liability company is a distinct legal entitiaat is separate from its ownend. The
Court is persuaded by this reasoning and finds that Plaintiff lacks statutory
authority to initiate this action in effotd vindicate the rights of Done LLC. Thus,
even ifDone LLC’s property rigtst were unlawfully deprived by some or all of the
defendants, Plaintiff is not authorized to filpr@ seaction on its behalf.

In sum, Plaintiff lacks standing tesert a Fourteenth Amendment claim and
this Court is therefore without jurisdiction.

2. Fourth Amendment
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Plaintiff seeks to state a § 1983 claim for violation of his Fourth
Amendmernitrights due to the removal of higrsonal property and papers from
building by Defendants Richner and Theokas and by one of “their” unidentified
employees. (Compl. {1 19.) Plaintiffe®not appear to seek to raise the
Amendment’s privacy shield; tfzer, Plaintiff, pointing t&oldal v. Cook County
506 U.S. 56, 113 S. Ct. 538 (1992), appeamsstert that this alleged conduct
constituted an unreasonable seizuis.mentioned befordbefendants do not
directly address standing in connection withintiff's Fourth Amendment claim.
Although Defendants’ standing argument disgmbsf Plaintiff's due process claim,
the same is not true her€ee, e.gBonds v. Cox20 F.3d 697, 702 (6th Cir. 1994)
(“The Fourth Amendment protects against iz of property een if it occurs in
a context in which privacy or liberty intests are not implicated. Thus, our finding
that [the plaintiff] had no reasonable egfaion of privacy in the house . . . does
not affect our conclusion that [the plaifitifias standing to challenge the seizure of
her property.” (citation omitted)). Easlet of Defendants does, however, provide
other arguments that may dispose & Bourth Amendmerdlaim. These are

discussed immediately below.

® The Fourth Amendment provides that “[t]he right of the people to be
secure in their persons, houses, paerd,effects, againsinreasonable searches
and seizures, shall not be violated .” U.S. Const. amend. IV.
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B.  State Action

To the extent Plaintiff is seekirtg state a cause of action against
Defendants Richner and &bkas pursuant to 42 U.S.C. § 1983, his Complaint
must contain sufficient factual allegatiosisowing that these Defendants are state
actors. This Plaintiff has not done.

In order to prevail on a claim brought pursuant to § 18&3plaintiff must
establish: “(1) the deprivation of a righécured by the Constitution or laws of the
United States (2) caused by a persamgainder the color of state law.Miller
v. Sanilac Cnty.606 F.3d 240, 247 (6th Cir. 2010) (quotiigley v. City of
Parma Heights437 F.3d 527, 533 (6th Cir. 2008)) Federal courts consider
actions “under color of law” as thg@valent of “state action” under the
Fourteenth AmendmenRendell-Baker v. Koh@57 U.S. 830, 838, 102 S. Ct.

2764, 2769 (1982). “Some rights ddtshed either by the Constitution or by

19 Section 1983 provides, in pertinent part:

Every person who, under color of astatute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any riglst privileges, or immunities secured by the
Constitution and laws, shall be lialte the party injured in an action

at law, suit in equity, or other proper proceeding for redress|.]

1 Section 1983 “creates no substantive rights; it merely provides remedies
for deprivations of rights established elsewhei@ardenhire v. Schuber205
F.3d 303, 310 (6th Cir. 2000).
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federal law are protected from both govaental and private deprivationFlagg
Bros. v. Brooks436 U.S. 149, 156, 98 S. Ct. 1729, 1733 (1978). The Fourth
Amendment is not one of those rightather, the Fourth Amendment’s
prohibitions apply only to governmenttam. Even if the Fourth Amendment
applied to purely private conduct, a private actor may be subjected to liability
under 8 1983 only if he caused the degtion of a federal right under color of
state law.Id.

In this case, Plaintiff alleges that f2adant Richner, an attorney, former
Grosse Pointe Park City Council Mempand “one of the new owners of the
buildingl[,]” violated his Fourth Amendent rights. (Compl. 9 14-15.) These
allegations do not support a finding thatf@®elant Richner is capable of violating
Plaintiff's Fourth Amendment rights ad@mer elected official is not forever
deemed a government actor. Furthermeven if DefendanRichner could be
held to account for the alied deprivation of Plaintiff’'s Fourth Amendment rights,
the operative complaint lacks any allegatitmet this private party’s conduct was

done under color of law, as required to impose liability under § ¥983.

2 The primary issue in deciding whetteeprivate party’s actions constitute
“state action” is whether the party’s actiomay be “fairly attributable to the
State.” Lugar v. Edmondson Oil Ca457 U.S. 922, 937, 102 S. Ct. 2744, 2753
(1982). The Supreme Court has articeththree tests to determine whether
challenged conduct may be deemed faittgitautable to the state such that a
private actor may be liable under § 1983 hé&%e tests are: (1) the public function
test,West 487 U.S. at 49-50, 108 S. Ct. at 2255-56 (19BE)gg Bros. v. Brooks
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Plaintiff also alleges that Defenatalheokas, a City Council Member,
Mayor Pro Tem, and another membetled LLC that acquired the building
housing the Rental Property, violated haaifh Amendment rights. (Compl. at |
14; Resp. 1.) The Grosse Pointe ParkeDdants briefly addss Plaintiff's Fourth
Amendment claim in a footnote statitigat “it is clear from [P]laintiff's
[Clomplaint that [D]efendant Theokas was not acting under color of state law.
Consequently, he is not a proper pdd a claim unde42 U.S.C. § 1983.”
(Grosse Pointe Park B¢’ Br. 3 n.3 (citingForeman v. Gen. Motors Corpt73 F.
Supp. 166, 178 (E.D. Mich. 1979).) Although the footnote notes that this
deficiency is “not raised am issue with this motion,’id.), presumably because
the Grosse Pointe Park Defendants beline other arguments in support of
dismal are sufficient, the Court is left to guess at what maki@s conclusory
assertion so clear. Having reviewed thefbrigded in conjunction with this matter,
the Court believes that the statement régg Defendant Theokas has its roots in
the fact that he was a meertof the LLC that acquitktitle to the building.

The Court believes that the factaalcumstances regarding the building

ownership renders Plaintiff's allegatioregarding the Fourth Amendment less

436 U.S. 149, 157, 98 S. Ct. 1729, 1734 (3978 the state compulsion test,
Adickes v. S. H. Kress & C&98 U.S. 144, 170, 90 S. Ct. 1598, 1615 (1970); and
(3) the symbiotic relationship or nexus t&agyton v. Wilmington Parking Auth.

365 U.S. 715, 721-26, 81 S..@66, 859-62 (1961). Wolotsky v. Huhm960 F.2d
1331, 1335 (6th Cir. 1992). Plaintiff's ajjations do not satisfy any of the three
tests.
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than plausible. “[T]he well-pleaded faats not permit the court to infer more than
the mere possibility of [a ¢ml transgression],” thus,i& complaint has alleged —
but it has not ‘show[n]’ — ‘that thpleader is entitled to relief.”Igbal, 556 U.S. at
679, 129 S. Ct. at 1950 (quoting Fed .. P. 8(a)(2)) (internal citations
omitted).

While true that Defendant Theoklasld public office, the Complaint’s
factual allegations do not plaibly suggest that he participated in the incident in
his capacity as a public official as opposed to a private pétsimother words,
Plaintiff has failed to “nudge([] the[] alms across the line from conceivable to
plausible.” Twombly 550 U.S. at 570, 127 S. Ct. at 1974.
C.  Statute of Limitations

Lastly, both sets of Defendants arghiat even if Plaintiff establishes
standing, his 8 1983 claims are timea+led. While § 1983 does provide for a
cause of action for violatioof one’s federally-protected rights, the statute does not
provide a limitations periodWilson v. Garcia471 U.S. 261, 266, 105 S. Ct. 1938,
1942 (1985) (“The Reconstruction Civil Rights Acts do not contain a specific
statute of limitations governing 8§ 1983 actions -- ‘a void which is commonplace in

federal statutory law.”duotation omitted)). Supreme Court precedent holds that

13 Also referenced in the portion ofetComplaint dealing with the Fourth
Amendment claim is an unidentified empéey referred to as “one of [Richner and
Theokas’s] employees.” (Compf] 19.) Itis unclear who this individual is and if
this individual is a defendant in the present action.
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the appropriate statute of limitations todygplied in all § 1983 actions is the state
statute of limitations governing actions for personal injudy.at 276, 105 S. Ct. at
1947. Sixth Circuit caselaw provides thdien the cause of action arises in
Michigan, as it did in thisase, Michigan’s three-yeatatute of limitations for
personal injury claims, codified &tichigan Compiled Laws 8§ 600.5805(10),
provides the limitations periodCarroll v. Wilkerson 782 F.2d 44, 45 (6th Cir.
1986) (per curiam).

The events giving rise to this actioncurred on October 8, 2010. (Compl.
12.) Applying the pertinent statutory peauli Plaintiff had until October 8, 2013 to
file his Complaint. The Court’s eleotnic case management system shows the
Complaint as being filed on OctoberZ2®13, one day aftehe limitations period
expired. This forms the basis for Defendants’ contention that Plaintiff's § 1983
claims are time-barred.

In responding to Defendants’ Motion to Dismiss, Plaintiff presented this
Court with evidence showing that he nedilhis Complaint to the Court on October
7, 2013, via overnight mail. (Resp. 1P)aintiff also submitted a printout of the
Federal Express trackingpert indicating that the Complaint had an “[a]ctual
delivery” time of 9:18 am on Tasday, October 8, 2013ld(at 12.) Despite this
credible evidence, both sets of Defendartintinue to argue in their respective

reply briefs that the claim is time-badre (Grosse PointBark Defs.” Reply 2
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(“Here, although plaintiff mahave sent his complaiby Federal Express so that
it arrived at this Court on October 8, 2013, it was not actually filed until October 9,
2013. Plaintiff, who had three years to fiis complaint, should have filed [it]
electronically or even sent it a day earbe ensure that it was timely filed.”);
Koltun & Richer’s Reply 5 (“Unless the Court’s records are revised to reflect
Plaintiff's argument, the filing date ofeerd is one day too late. Accordingly,
Plaintiff’'s claims are time-barred and shabe dismissed.”).) While faulting
Plaintiff, who is proceedingro se for not citing to any caselaw to support his
argument that he should not be held accountable for the late filing, both sets of
Defendants conveniently ignore the doatrof equitable tolling and the caselaw
that negates the suggestion thatiiiff's claims are time-barred.

“Equitable tolling allows courts to entertain otherwise time-barred
proceedings when ‘a litigant’s failute meet a legally mandated deadline
unavoidably arose from circumstandeyond that litigant's control.”Ross v.
McKee 465 F. App’'x 469, 473 (6th Cir. 2012) (quotiGgaham-Humphreys v.
Memphis Brooks Museum of A209 F.3d 552, 560-61 (6@ir. 2000)). While
federal courts “sparingly” @sequitable tolling, “[flederatourts sitting in equity
do not condone” holding a litigant responsilibr something beyond his control.

Id. at 473, 475 (citations omitted).
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In the Sixth Circuit, documents alited when the mail carrier “[makes]
delivery at the place diremdl by the addressee.ld. at 474 (quotingentral Paper
Co. v. Comm’r of Internal Revenuk9 F.2d 902, 904 (6th Cir. 1952)). Gentral
Paper, a tax case, the Sixth Circuit helétla taxpayer’'s documents, which were
delivered to a ledge beside a lock-lib& tax court designated for filings, were
timely as the placement by the lock-Bawnstituted delivery to The Tax Court.”
199 F.2d at 904. The panel provided fiblowing explanation for deeming the
papers timely filed:

[T]he processing and handling of the petition by Tax Court employees

[after the filing arrived] was of noonicern of the taxpayer. Failure or

unreasonable delay on the part of Tlex Court employees to transfer

it from the lock box to the Clerk’s f@ice, or to stamp it as filed after

receipt in the Clerk’s Office, isot chargeable to the taxpayer.

Id. at 905. In reiterating this rule, tRR®ssCourt noted that “[o]ur sister circuits,
and district courts nationwide, haveagted similar logic, holding that delay
between a document’s arng at a post office box or drop-box, designated for
court documents, and the clerk’s docketing document is not attributable to the
filing party.” 465 F. App’xat 474-75 (citing cases).

In this case, the documentary earide shows that Plaintiff's Complaint
arrived at the courthouse in a timely manner. The Complaint was delivered just

after 9:00 am and was sigh#or by a court employee. (Resp. 12.) That the

Clerk’s Office did not officially dockethe Complaint until the following day does
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not mean that Plaintiff failed to timely fileis Complaint. Indeed, had the Clerk’s
Office docketed the Complaint on theyda receipt, Defendants would be
deprived of any statute of limitations dege. The Court does not believe that the
delayed docketing, clearly outside of Plditgicontrol, should be imputed to him.
That Plaintiff could have sent the complaanday earlier is entirely irrelevant.
D.  Slander of Title

Paragraph twenty-one of Plaintiff's Complaint, which serves as the Court’s
basis for inferring that Plaintiff is endeang to state a clea for slander of title,
provides: “The defendants has also, by mgKalse statements about his property
rights, attacked Plaintiff's integritgnd caused special damage to Mr.
VanLokeren’s professional patation and standing.{Compl. 1 21.) Defendants
do not address this cause of action bdagpite this omission, the Court deems
dismissal with prejudice proper pursuant to Rule 12(b)(6).

“In Michigan, slander of title claims have both a common-law and statutory
basis.” B & B Inv. Group v. Gitler229 Mich. App. 1, 8, 581 N.W.2d 17, 20
(Mich. Ct. App. 1998); MichComp. Laws 8 565.108A plaintiff seeking to
establish slander of title at common lawesjuired to show “falsity, malice, and
special damageseg., that the defendant malicioughyblished false statements that
disparaged a plaintiff's right in property, causing special damadge&.'B Inv,

229 Mich. App. at 8, 581 N.W.2d at 20Qt&tions omitted). “The same three
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elements are required in slander of title actions brought” pursuant to Michigan
Compiled Laws 8§ 565.108d. (citations omitted).

Plaintiff has not stated a viable cfafor slander of title for two reasons.
First, Plaintiff's allegations are wholly tieient under federal pleading standards.
Plaintiff has merely parrotetie elements of the cause of action without providing
the further factual drancement required Bywomblyand its progeny. Second,
and of greater consequence than the fulthigan law provides a one year statute
of limitations for actions charging liber slander. Mich. Comp. Laws §
600.5805(9). This one year limitatioperiod applies to slander of titi&onner v.
Chi. Title Ins. Cq.194 Mich. App. 462, 471487 N.W.2d 807, 812 (Mich. Ct.
App. 1992) (holding that “the one-yearrjoal of limitation for an action charging
libel or slander applies to an action faarsiler of title”). Accordingly, Plaintiff’s
slander of title cause of action failsasnatter of law and is dismissed.

V. CONCLUSION AND ORDER

For the reasons set forth above, the CGIRANTS Defendants’ Motions,
(ECF Nos. 11, 15), andISMISSES Plaintiff's Complain. Because the
deficiencies in Plaintiff's Complaint cannot be remedied, this dismisSdlTi$d
PREJUDICE. It necessarily follows that the ColdENIES Plaintiff's request to
amend.

IT IS SO ORDERED.
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Date: March13,2014

Copies to:

Thomas W. Van Lokeren
143 Varennes Street
San Francisco, CA 94133

Dennis J. Levasseur, Esq.

Debashree Nandy, Esq.
Edward J. Hood, Esq.

s/IPATRICK J. DUGGAN
UNITED STATES DISTRICT JUDGE
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