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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

THOMAS E. UNDERWOOD, individually
and on behalf of all others similarly situated,
Case No. 13-cv-14464
Plaintiff, Honorable Laurie J. Michelson

V.

CARPENTERS PENSION TRUST FUND—
DETROIT AND VICINITY, and TRUSTEES
OF CARPENTERS PENSION TRUST
FUND—DETROIT AND VICINITY,

Defendants.

OPINION AND ORDER APPROVING CLASS ACTION SETTLEMENT AND
GRANTING IN PART CLASS COUN SEL’'S MOTION FOR COMMON FUND
ATTORNEYS' FEES, COSTS AND EXPENSES,

AND INCENTIVE AWARDS TO TH E NAMED PLAINTIFFS [117]

This ERISA class action is before the Court pursuant to Federal Rule of Civil Procedure
23 for final approval of a proposed class actettlement and for class counsel’s motion for
attorneys’ fees, costs and erpes, and incentive awards foe thamed plaintiffs (R. 117). The
Court has reviewed the many filings relevémthese determinations, including two objections
filed by unnamed class members, and the Cooinducted a fairnesséring on February 15,
2017. For the reasons that follothie Court will approve the sktiment agreement and grant in
part the motion for attorneys’ fees.
l.
A.
The Court has described the case’s facts imilden prior orders. But in short, the

Carpenters Pension Trust Fund—Detroit and \Wgjra multiemployer benefits plan subject to
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the Employee Retirement Income Securityt Atthe Plan”), had anamendment procedure
stating that “no amendment of this Plan shall be permitted to reduce . . . the benefits of any
person who is already regeig benefits.” In Augst 2013, the Plan’s trtees amended the Plan,
reducing the “disability retirement benefits” (DRBat the class members had already started to
receive. One of those DRB recipients, Thordaslerwood, sued, and theo@t certified a class
consisting of “[a]ll persons who commenced recg disability benefits from Carpenters
Pension Trust Fund—Detroit & Vieity Pension Plan on ortaf September 1, 2008, and who
were receiving those disaityl benefits on August 1, 20133ee Underwood v. Carpenters
Pension Trust Fund-Detroit & VicinifyNo. 13-CV-14464, 2014 WK602974, *11 (E.D. Mich.

Sept. 15, 2014). The Court also appoirttedtz Schram, P.C. as class counkkl.

In September 2014, the Court grantedderwood’'s motion for summary judgment,
holding that to the exte that the August 2013 Amendmendlueed the benefits that Underwood
and other class members had adhe started to receive on the date the amendment became
effective, it violated thé’lan and was unenforceablénderwood v. Carpenters Pension Trust
Fund--Detroit & Vicinity, No. 13-CV-14464, 2014 WL 9866416, *13 (E.D. Mich. Sept. 15,
2014).

Nonetheless, after the Cowtorder, in October 2014, thristees amended the Plan’s
amendment provision to permit the very type ofeadment that the Court had just held to be
unenforceable under the prior version of that miovi: amendments that reduce the benefits of
participants alreadyeceiving them. Defendants also kdated the October 2014 Amendment to
apply prior to the August 2013 Amendment.

Later, in April 2015, Underwood filed aamended complaint adding a second count

related to a group of individuals win the Court will refer to ahe “early converts.” (R. 62.) By



way of background, the Plan allowed for certainipgudnts to elect to receive a reduced “early
retirement benefit” (ERB) in lieu of waiting for the full unreduced benefit available to them at
age 62. (R. 62, PID 1419.) According to the aded complaint, because of the August 2013
Amendment’s benefits reductions, some classnbers opted to take the reduced ERB early
instead of continuing to receive their arderent-reduced DRB. (R. 62, PID 1420-21.) Count Il
of the amended complaint requests “appropreeitable relief” under ERISA § 502(a)(3) to
restore these class members to the positionswloeyd have been in absent the amendments.
The Court later granted an unopposed motion apipgidonald Lee as co-class representative
to represent the egrtonverts. (R. 84.)

The Court also allowed the parties teebmwhether the October 2014 Amendment, like
the prior August 2013 Amendment, violated thar® terms. And in September 2015, the Court
held that it did, granting Undeoned’s motion for summary judgmengee Underwood V.
Carpenters Pension Trust Fund-Detroit & Vicinityfo. 13-CV-14464, 2015 WL 5655838, *7
(E.D. Mich. Sept. 25, 2015). But this left Countiiresolved—including whether the subclass of
early converts could prevail under their cldon equitable relief under ERISA § 502(a)(3).

Further developments happened after @murt's September 2015 opinion and order
invalidating the October 2014 Amendment. In March 2016, the Court granted in part
Underwood’s request for an awardmgjudgment interest and staiyt attorneys’ fees and costs
under ERISA 8 502(g)(1)See Underwood v. CarpentePension Trust Fund—Detroit &
Vicinity, No. 13-CV-14464, 2016 WL 806707, at *1 (ENdich. Mar. 2, 2016). On June 9, 2016,
the Court entered final judgent on Count I, awarding the class $13,496,131.63, including past
due DRB benefits, prejudgment interest, andscastl fees awarded und&b602(g)(1). (R. 101.)

The parties filed cross notices appeal shortly thereaftefR. 103, 106.) While the parties



pursued their appeal, they reached a proposddrmeent agreement, so the United States Court
of Appeals for the Sixth Circuremanded the case this Court to conduca fairness hearing
regarding the proposed settlement under Fe&era of Civil Procedure 23(e)(2). (R. 115.)

B.

The following summarizes the settlementresggnent’s key terms. To start, several
provisions are relevant to géhclass members’ recovery. Section 6.1.1 of the agreement
contemplates that the Plan will pay the class a sum of $14,135#86fast damages. (R. 116-2,
PID 2545.) This includes interest of 2.74% cédéed on a “stream of benefits” bastee Caffey
v. Unum Life Ins. C9.302 F.3d 576, 585 (6th Cir. 2002) (endorsing that method for use in
calculating prejudgment interest camlescribing it as “calculatig] the interest due on each
monthly payment of disability benefits begingiwith the date that each payment was due”).
This sum does not include the restorationfature benefits, something covered by other
provisions. Section 6.1.1 also provides that Bhen will pay class counsel a portion of class
counsel’s fees directly, $716,199. (R. 116-2, PID 2545-46.)

The circumstances of each class membeiatdicthe specific relief provided under the
agreement. Section 7.2.1 applies to the vastnibajof class membersthose who did not elect
to convert their DRBo a reduced ERB before the age of &edR. 116-2, PID 2547-48.) The
agreement restores these class members tood3keir DRB—Dboth financially and in terms of
the criteria for receiving DRBe(g, not having to prove disability to the Social Security
Administration). This restorath applies retroactively to Augtl, 2013 (when the August 2013
Amendment became effective) and going forward for each class member until age 62. At age 62,

a class member's DRB will convert to a fulhreduced ERB under the Plan’s terms prior to

! This value is as of Decerabl, 2016 and has since incresgccording to more recent
filings that will be discussed later.



August 1, 2013 and continue at that level goingvead. Any past benefits restored under this
arrangement will accrue interest at 2.74% undstraam of benefits” method of calculation and
will be paid to each class member in a lump sililie class’s share of the attorneys’ fees will
reduce the lump sum for past bendhits will not affect future benefits.

The remaining provisions for relief apply tioe “early converts”"—those who elected to
convert early to a reduced ERB in lieu taking their reduced DRB under the August 2013
Amendment. Again, the early converts are thbjexct of Count Il of the amended complaint,
which remains unresolved.

Section 7.2.2 applies to class members whoveded their DRB to an ERB before age
62 and whose current ERB is less than 95%eir original DRB. (R. 116-2, PID 2549.) These
class members get a deal similar to non-early atgvieor past benefits owed, they will receive
a lump sum representing 95% thie difference between theirdwced ERB and their original
DRB (plus interest but less atteys’ fees). Going forward ¢y will receive 95% of their
original DRB benefit until the agof 62, at which point they wibhe eligible for unreduced ERB
benefits.

Section 7.2.3 applies to tHE class members who converted their DRB to a reduced
ERB before age 62 but whose cutregduced ERB is more than 95% of their original DRB. (R.
116-2, PID 2551.) These class membeails return to DRB status aheir current benefit level
until age 62. Because they have received (aitidcantinue to receive until age 62) a benefit
reflecting more than 95% of their original DRB, they will repay the excess once they turn 62 via
monthly credits to their ERB benefits. Once tkxcess is made up by these credits, their post-
age-62 benefits will increase to their full unredd ERB. Thus, like the other class members,

they will be better off in the long run—again eligible for their full unreduced ERB going



forward. Moreover, to the extent any of thetess members had a period of time before they
converted their DRB to the reduced ERB, thall e entitled to a lump sum for that period,
computed under Section 7.1.1.

Section 7.2.4 applies to tlearly converts who are now over the age of 62. (R. 116-2,
PID 2552.) Their past benefits owed and futkeaefits will be calculated under Sections 7.2.1,
7.2.2, or 7.2.3, depending on whicategory they fall intd,e., whether and when they converted
early to a reduced ERB, and whether their ERBase or less than 95% of their original DRB.

Some other provisions are worth noting adlwi€or one, various sections operate to
impose on class members a sweeping release of any and all claims against Defendants in any
way related to the claims in this case (other ttlaims arising out of the settlement agreement).
(SeeR. 116-2, Sec. 3.2-3.4.) Additionally, Section ®rbvides that Defendants agree not to
oppose any fee request or request for inceniwards made by clagounsel. (R. 116-2, PID
2555.)

C.

On December 22, 2016, the Court preliminarily approved the proposed class-action
settlement. (R. 121.)

Class members were provided a detaitetice of the proposed settlement, which
indicated that the proposed settlement woiniclude a “lump sum payment to each Class
member of 95% of all back beiitsfowed less the Class member’s share of attorneys’ fees, costs
and expenses, and incentive awards to the Naphaintiffs awarded by the Court.” (R. 116-3,
PID 2565.) The notice indicated thalass counsel had requesteed in the amount of 28% of
the past benefits common fund, costs and exgseimsan amount lessan $50,000, and incentive

awards of $15,000 for Undeood and $7,500 for Leeld) The notice also explained the



release. (R. 116-3, PID 2565.) And it provided nnstions for class members who wished to
object. (R. 116-3, PID 2574.) Only two objectidram class members followed. (R. 122, 123.)

The Court conducted a fairness hearing oorr&y 15, 2017 and madiedings that the
settlement agreement was fair, reasonable aaduate. The Court also granted class-counsel’s
motion for attorneys’ fees, costs and expensexsl granted in parincentive awards for
Underwood and Lee (R. 117). This oginimemorializes the oral rulings.

I.

The Court begins with approval of thetlahent agreement. “[B]y way of background,
class-action settlements affect not only thergges of the parties and counsel who negotiate
them, but also the interests of unnamed alasmbers who by definition are not present during
the negotiations.'Shane Grp., Inc. v. Blue G Blue Shield of Michigar825 F.3d 299, 309
(6th Cir. 2016) (internal quotation marks and citation omitted). As such, “there is always the
danger that the parties and counsel will bargamy the interests of unnamed class members in
order to maximize their own.Id. This is “not an indictment of any parties or counsel in
particular; it is merely a recognition of ehadverse incentives at work in class-action
settlements.ld. Thus, it is this Court’s responsibilitg “carefully scrutinize whether the named
plaintiffs and counsel have met their fiduciaopligations to the class, and whether the
settlement itself is ‘faireasonable, and adequatéd” (quoting Fed. R. Civ. P. 23(e)(2)).

“Several factors guide the inquiry: (1) the riskfraud or collusion; (2) the complexity,
expense and likely durath of the litigation; (3 the amount of discovery engaged in by the
parties; (4) the likelihood of success on theitap(5) the opinions o€lass counsel and class
representatives; (6) ¢hreaction of absent class mensheand (7) the public interestlht’l

Union, United Auto., Aerospace, & Agr. Irepient Workers of Am. v. Gen. Motors Cpo4®7



F.3d 615, 631 (6th Cir. 2007) (citation omitted). Gsualso consider other factors, including
“whether the settlement gives preferentiabatment to the named plaintiffs while only
perfunctory relief to unnamed class membev&assalle v. Midland Funding LLG08 F.3d 747,
755 (6th Cir. 2013) (internal quotation marks and citation omitted).

A.

Starting with the first factor, the Court sees minimal risk of fraud or collusion. “Courts
presume the absence of fraud or collusiatess there is evidence to the contralyE-CWA v.
Gen. Motors Corp.238 F.R.D. 583, 598 (E.D. Mich. 200@jiting cases). Here, the Court is
aware of no direct evidence of fraud or csiin. And the years of contested litigation and
motion practice are strong evidencetlogé absence of fraud or collusicbee Moulton v. U.S.
Steel Corp.581 F.3d 344, 351 (6th Cir. 2009) (finding ttia¢ “duration andomplexity of the
litigation . . . undermine[d] the obftors’ suspicions” of collusiobecause “[t]he parties litigated
for almost four years before reaching a settleragnéement”). Class counsel’s time records also
reflect extensive negotiationgdding up to the settlemenSegeR. 117-2.) Still, the risk of
collusion, even if remote here, wants scrutiny of tw provisions in the settlement agreement.

1.

The first provision at issue is Section 9.1tlné agreement, which states, “The Plan and
the Trustees agree not to contest or take any position with respect to any such application [for
attorneys’ fees], which shalhot be deemed as participagi in the determination of the
reasonableness of such feesapresenting the Settlement Clagth respect thereto.” (R. 116-2,
PID 2555.) To recap, the agreement provides Befendants will pay class counsel a $716,199

slice of the fees directly, while each class memsidamp sum payment for past due benefits will



be reduced by a proportional share of commamdfattorneys’ fees, which class counsel has
requested at a level of 28%.

Defendants’ agreement to not contest the fee request is akin to a “clear sailing” provision,
one “where the party paying the fee agreestmaontest the amount to be awarded by the fee-
setting court so long as the awdalls beneath a negotiated ceilingsboch v. Life Inv'rs Ins.
Co. of Am.672 F.3d 402, 425 (6th Cir. 2012) (citation omitted).

Courts have recognized two dangers withaclsailing provisions: (1) “the likelihood that
plaintiffs’ counsel, in obtaininghe defendant’'s agreement nottwllenge a fee request within a
stated ceiling, will bargain away something of wato the plaintiff class” and (2) “the lawyers
might urge a class settlementaalow figure or on a less-than-opairbasis in exchange for red-
carpet treatment on feesSee Gooch672 F.3d at 425 (citations omitted). Thus, while “clear
sailing provisions . . . have Jgver been held to be unlawfpér se . . . courts have recognized
that their inclusion gives the district court aigitened duty to peento the provision and
scrutinize closely the relatnship between attorneys’ feaad benefit to the classGascho v.
Glob. Fitness Holdings, LL(822 F.3d 269, 291 (6th Cir. 201@hternal quotation marks and
citations omitted).

The Court finds no evidence of asdion in the inclusion of thigrovision here. It is hard
to imagine what class counselutt have bargained away in exrtge for this provision given
the near-total relief the class liMdbtain. For the same reasonistlis not a case where class
counsel agreed to aviosettlement amount in exchange foed carpet treatment” on fees.
Finally, even in the absence of the provisionfdbdants would have no reason to contest the
common fund fee award here, as tiequested percentage-of-fuieg request has no impact on

Defendants’ total exposure under the agreement.



2.

The second provision that warrants coesidion in connection with the danger of
collusion is the release.

Under Section 3.1.1 of the agreement, the class members “absolutely and
unconditionally” release Defendants “from all @& . . . that Named Plaintiffs and/or the
Settlement Class directly, inditgc derivatively, or in any othecapacity have or had . . . in
consideration for the payment of the Classti&ment Amount, the sufficiency of which the
Named Plaintiffs acknowledge.” (R. 116-2, PID 254hg agreement defines “Claims” broadly,
including:

any and all claims of any nature weagver, including any statutory and common

law claims, any and all losses, damagetorneys’ fees, dgorgement of fees,

fines and penalties, and claims fornt@bution or indemification, whether

accrued or not, in law or equity, civil @riminal, seeking damages, attorneys’

fees, litigation costs, injunctive, contradiuextra-contractual, declaratory or any

other relief, or brought by way of demarmmplaint, cross-claim, counterclaim,

third-party claim or otherwise, arising outafin any way related to any or all of

the acts, omissions, facts, matters, tratsas, or occurrences that are, were, or

could have arisen out of or been relatecany way directly or indirectly to all

claims that were or could habeen asserted in the Action.

(R. 116-2, Sec. 3.1.2.)

When the Court inquired about this preioin at the December 21, 2016 hearing for
preliminary approval, counsel for Defendants indidathat the release was intended to stave off
other potential claims surrounding the DRB-redgcamendments, such as a breach of fiduciary
duty claim under ERISA or a discrimination claim under the Americans with Disabilities Act.
While the release is broad, it does appear toyajagptlaims with the same factual predicate as
the one at issue her8ee Moulton581 F.3d at 349 (“The questionnst whether the definition

of the claim in the complaint and the definition of the claim in the release overlap perfectly; it is

whether the released claims shataetual predicate’ with ‘the clans pled in the complaint.’).
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Moreover, Defendants’ counsedpresented that this releagas a sticking point in the
negotiation process—without it, Defgants would not have agreedstttlement. Because this is
the only potential red flag that the Court seeannagreement that is otherwise overwhelmingly
favorable for the class, the Court the willeSpect the parties’ compromise and [will] not
substitute [its] judgment for that of the litigants and their counSale’ IUE-CWA238 F.R.D. at
594 (internal quotation markand citations omitted)see also Robinson v. Shelby Cty. Bd. of
Educ, 566 F.3d 642, 649 (6th Cir. 2009) (noting thmevaluating settlements, district judges
“should not substitute their own judgment a®ptimal settlement terms for the judgment of the
litigants and their counsel”).

Accordingly, the Court finds that theslease does not unddma the settlement
agreement’s fairness, reasonableness, and adequacy.

*

In short, the Court sees no evidence ofidrar collusion. The parties vigorously litigated
this case for several years befoeaching the settlement, whistrongly suggests the absence of
collusion or fraud. So this factareighs in favor of approval.

B.

The Court next considers the complexity, exge and likely duration of the litigation.
To be sure, this case was complex. It entailed isgaes involving ERISA’s intricacies, some of
which are unsettled. This case was also expenhiinvolved severaghousand hours of work by
class counsel, as evidenced by thsibmissions for statutory feese€R. 87, R. 97) and for
common fund fees (R. 117), whichetiCourt will address in furthetetail below. And absent a
settlement, this case is also lik¢o endure. It has been going on for several years. And it could

drag on for several more: an appen Count | could taka year or more foa decision to be

11



handed down from the Sixth Circuit—which coulbult in a remand anfdrther litigation on

this Count—and Count Il has not been litigated atSde Lasalle Town Houses Coop. Ass'n v.
City of Detroit No. 4:12-CV-13747, 2016 WL 1223354, at *6 (E.D. Mich. Mar. 29, 2016)
(noting that “[clomplex litigations both costly and time-consuming, and other class action cases
in this district have spanned nearly a decade poiappellate review”). The possibility of further
delay is a special problem here: as classinsel has stressdtiroughout the litigation—
something echoed by the class members who spokihe fairness hearing—the benefits
reductions have caused severe findri@@adship to many class members.

Additionally, as the Court will discuss in further detail below, class members face not
only the risk of prolongedtitigation but also the sk that the Court’s judgent in their favor on
Count | will be overturned, meaning their benefidl never be rest@md at all. Indeed,
“[wlhatever the relative merits of the parties’ positions, there is no such thing as risk-free,
expense-free litigation.[UE-CWA 238 F.R.D. at 596. As for the early converts, they face the
risk of never obtaining judgmeirt their favor to begin with.

Accordingly, the Court finds that this factarighs in favor of approving the settlement.

C.

The Court next considers thetemnt of discovery. “The relewd inquiry with respect to
this factor is whether the pldiff has obtained a sufficient undensthng of the case to gauge the
strengths and weaknesses of the clantthe adequacy of the settlemenlLY. State Teachers’
Ret. Sys. v. Gen. Motors C815 F.R.D. 226, 236 (E.D. Mich. 2016).

This factor strongly favors approval. The k#ttent came at a late stage in the litigation.
An appeal was already pending on Count thaf amended complaint—after class certification,

after formal discovery was completed, ati®o rounds of summary-judgment motions on Count

12



I, and after the Court entered final judgmentQ@ount I. The parties have exchanged extensive
discovery, which importantly inatles discovery related to dages. This has enabled class
counsel’s actuary to calculate pissty the past and future damag®e.the Court isatisfied that
the parties have full knowledge of the underlyfagts to reach an informed settlement.
D.

The Court turns next to the class’s likelihood of success on the merits. “The fairness of
each settlement turns in large part on boea fides of the parties’ legal disputént’l Union,
UAW, 497 F.3d at 631. Thus, the Court “cannot jutlye fairness of a proposed compromise
without weighing the plaintiff's likelihood of sucse on the merits against the amount and form
of the relief offered in the settlementd. (internal quotation marks omitted). The Court “must
specifically examine what the unnamed class memivould give up in the proposed settlement,
and then explain why—given their likelihood @ifccess on the merits—the tradeoff embodied in
the settlement is fair to unnamed members of the cl@safie Grp.825 F.3d at 309.

A logical way to make this assessment is to compare the settlement recovery against the
expected value of the class prevailing on apf@aCount | and on sumany judgment or trial
for Count 1. SeeNewberg on Class Actions § 13:49 (5th dtif)the class had a 10% chance of
securing a $100,000,000 jury verdict, a $10,000,0G0es®nt would seem reasonable.”).
“Thus, the analysis can be broken down into feteps: (1) determinintpe amount of recovery
under the settlement, (2) determining the amafntecovery assuming success at trial, (3)
determining the likelihood of sgeeding at trial [or on appea#ind (4) comparing the recovery
under the settlement with the recovery a class member will receive at trial [or after successful
appeal] discounted by the possibility thia¢ class members will not prevail[Hillson v. Kelly

Servs. Ing.No. 2:15-CV-10803, 2017 WL 279814 ,*qt(E.D. Mich. Jan. 23, 2017).
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Starting with step one, thecovery contemplated under thétleenent is abstantial. The
bulk of the class—those who did not elect towert early to a reduced ERB—will receive 95%
of the past due DRB benefits they would havaeedrabsent the amendment (less attorneys’ fees
and costs) and 95% of their future DRB benetfitsil they are eligible for an unreduced ERB at
age 62. The recovery also puts daly converts in effectively the same place: they receive or
are restored to 95% of the DRB they wouldidgotten but for the amendment (less fees and
costs for past damages), and instead of getting a reduced ERB, they will be eligible for a full
ERB. Thus the settlement gives the class memb5%—nearly all—of the benefits they would
have received had the Plan never adopted the August 2013 Amendment.

Moving to step two, the Court acknaudges that the recovery could $ightly higher—
100%—if the Court’s judgment is affirmed on &g for Count | and thearly converts prevail
on Count I?

But, under step three, neither scenario wdndléh guarantee. On Count I, while this Court
sided with the class, the Sixtircuit could very well see thgs differently. For instance, in
determining that the Plan’s October 2014 amesaimvas impermissible, the Court addressed a
novel question of law: “if an ERISA plan'smendment procedure expressly prohibits
amendments that reduce benefitisanyone alreadyeceiving them, can therustees amend the
amendment procedure to allow them to do jhst—reduce the benefits of someone already
receiving them?Underwood 2015 WL 5655838, at *4. The Court edtthat it wasunaware of
any authority that squarely addresses this isslieis alone creates ask that the Court of

Appeals could come out the other way.

2 The Court acknowledges thacovery under the settlemeastnot really 95% given the
common fund fee award. But the Cbdeclines to take fees into consideration when making the
comparison between the settlement and other lpessutcomes because it is too speculative to
say what any total fee award wouldibeghe absence of settlement.

14



Moreover, the Court ultimately framed thesus as one of vesg, finding that the
October 2014 Amendment was improper because DRB benefits vested under Section 10.4 of the
Plan, which provided thatnt amendment of this Plan dhde permitted to reduce . . the
benefits of any person who igeddy receiving benefits on tliate the benefitamendments
effective’” But there is room for debate. As Defentlaargued throughotiis litigation, other
provisions in the Plan expressly addressed “accrbedéfits of the sort that are undoubtedly of
the vested variety. Moreover, ERISA law has bagguably moving in a direction that makes it
more difficult to say that benefits vested. éed, recently the Supreme @bheld that “when a
contract is silent as to the duration of md#irbenefits, a court may nwotfer that the parties
intended those benefits to vest for life,” invatidg the more beneficiaffavorable Sixth Circuit
precedent to the contranyl & G Polymers USA, LLC v. Tacket35 S. Ct. 926, 937 (2015).

The early converts face even more ungetya Count Il of te Amended Complaint
requests the Court to provide “other appropredaitable relief” undeERISA § 502(a)(3)(B) to
restore the early converts to the position theyuld have been in absent the August 2013
Amendment—on the theory that the amendmeataad them into electing a reduced ERBed
R. 62, PID 1421-23.) This theory has not béeefed. And the Court has doubts about its
viability. Indeed, relief under § 502(a)(3) is limitegslee Rochow v. Lifi@s. Co. of N. Am.780
F.3d 364, 372-73 (6th Cir. 2015) (banc) (“[T]he availabilityof relief under § 502(a)(3) is
contingent on a showing that tleéaimant could not avail himdebr herself of an adequate
remedy pursuant to § 502(a)(1)(B)]. And as class counsel pofmbut, resolution of Count Il
may require deposing all 45 early converts ttedrine their motivations for converting to a
reduced ERB—something that could delay thigdiion and risk undermining the complaint’s

allegations of coercion. (R. 116, PID 2524.)
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It is hard to say with any degree of precision what trencés are that judgment in the
class’s favor would be affirmed on appeal for Couat that the early anverts will prevail on
Count II. But the Court can safely say that tisi& of an unfavorable outcome for the class on
either count is greater than five percent. In aage, the Court finds thatsettlement that gives
the class members the certaintyefovering 95% of @ benefits they wodlhave earned absent
the events giving rise to this case is a faireadtlwhen faced with even a minimal possibility of
receiving nothing. This tradeoff is especiallyr faere because the dethent gives immediate
relief, something that has considerable value ¢octhss. Without the settlement, when and if the
class members’ incomes would be restored doemain open questioisr an unknown time to
come. Thus, even if the class successfully agp€alint | and wins judgmein their favor on
Count I, it would be difficult for many to comiie to wait it out forthose results. As class
members stressed at the fairness hearing, the lidssendured a tremendous amount of financial
hardship and suffering as a résaf their reduced benefits.

Accordingly, this factor weighs ifavor of approving the settlement.

E.

The Court next considers the opinions assl counsel and classpresentatives. “The
judgment of the parties’ counsel tlibe settlement is ithe best interest dhe settling parties is
entitled to significant weight, and suppotie fairness of the class settlememtJE-CWA 238
F.R.D. at 597 (internal quotation marks and @tadiomitted). The class here was represented by
able counsel with many years @fperience in successfully hding other ERISA class actions.
(SeeR. 116, PID 2526.) Given this proven experienttes Court finds that class counsel’s
endorsement of the settlementleray with that of class represtatives Thomas Underwood and

Donald Lee, both of whom spoke at theriass hearing—weighs inviar of approval.
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F.

The Court next considers the reantof absent class members.

As a preliminary matter, the Court notes thafore a fairness hearing, the Court “must
direct notice in a reasonable manner to assimembers who would be bound by the proposal.”
Fed. R. Civ. P. 23(e)(1). Such notice must “reasonably calculated, under all the
circumstances, to apprise interested partiethefpendency of the action and afford them an
opportunity to presentheir objections.’Int’l Union, UAW, 497 F.3d at 629 (quotingullane v.
Cent. Hanover Bank & Trust Go339 U.S. 306, 314 (1950)). After careful scrutiny of the
proposed noticed, the Court appedvthe form and procedure used for notifying class members
of the proposed settlement in its argeeliminarily approving the settlemeh(R. 121, PID
3064.) After the notice was dissemirttewo objections were filed.

“A certain number of . . . objectiorse to be expected in a class actidn.fe Cardizem
CD Antitrust Litig, 218 F.R.D. 508, 527 (E.D. Mich. 280 “A court should not withhold
approval of a settlement merely because some class members dbjeeCWA 238 F.R.D. at
600 (citation omitted).

The Court finds it significant that onlfwo of 324 class members objected to the
proposed settlement: “[t]hat the owdnelming majority of class nmabers have elected to remain
in the Settlement Class, withooijection, constitutes the ‘reactiofthe class,” as a whole, and
demonstrates that the Settlement is ‘fair, reasonable, and adeqGatelizem 218 F.R.D. at

527.

% The Court notes that while the notice diok provide a renewed opportunity for class
members to opt out, Federal IRwf Civil Procedure 23(e)(4provides only that courtsniay
refuse to approve a settlement unless itrdffoa new opportunity to request exclusion to
individual class members,” not thaburts are “compelled to do sdSee Moulton581 F.3d at
354.
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What's more, the two objections focus almost entirely on the issue of attorneys’ fees, not
the settlement agreement itself. The twoeotyrs—Jerome Powell and Charles Bean—raised
mostly overlapping points, both indin written objections and atehlr appearances at the fairness
hearing.

First, they object that their recoverylvbe reduced by legal fees. (R. 124-2, R. 124-3.)
Each objector urges that Defendants should plapfahe fees. But it is well settled that “a
litigant or a lawyer who recovers a common fundtfe benefit of persons other than himself or
his client is entitled t@ reasonable attorney’s fdem the fund as a whaleBoeing Co. v. Van
Gemert 444 U.S. 472, 478 (1980) (emphasis added)th&sCourt will discuss in further detalil
below, class counsel's fee request is fair amgsonable. Importantly, the bulk of the class’s
financial recovery is the restdron of their future benefits—something that the fee award does
not even touch.

Second, the objectors also request—short gingano fees—to have each class member
pay a flat fee instead of a pertage. Contrary to the objectosiggestions, the Court finds that
it is much fairer to have each class member @goroportional percentage of their recovery
instead of a fixed rate.Each class member's recoveig different depending on his
circumstances, such as the monthly value ofdli©ORB benefit, the duration of the benefit, and
whether an early reduced ERB election was m&aiea flat fee couldisproportionately hurt

those class members whose circumstadoasot lead to a significant recovery.

* The Court understands that a small portbnlass members (lefisan a dozen) will not
have any past damages and tiwis not pay any share of feeBor instance, some of the early
converts are receiving a benefit that is mor@nt®5% of their origial unreduced DRB. And
some non-early converts are receiving a DRB Wa# already so low that it was not reduced by
the August 2013 Amendment. While these classnbes will not pay feeshey will still be
assessed for costs. The Court finds this tddireand reasonable bacse, while these class
members are still benefiting from the settlemehey stand to gain less than those who are
recovering past damages.
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Third, the objectors both contend that thegre somehow mislead by class counsel into
believing that the Defendants woudd responsible for all of theds. But the initial notice to the
class says that class counsel would seek a fg& &mone-third of théamount of any recovery
obtained by the Class.” (R. 124D 3101.) While this could haveerhaps been phrased in a
way that more explicitly indicated that the dasot the Defendants, would absorb the fees, the
objectors have pointed to no specific evidencavby they were allegedly misled. And class
counsel vehemently denies making any misleadtatements about fees, which the Court finds
credible. The misunderstanding papls stemmed from the Court'sgraward of statutory fees
under ERISA’s “fee shifting” provision, 8 502(g)(1)nder that award, the fees would have
indeed been paid directly by Defendants todlass. But the settlement has changed the nature
of the fees. As one Court has explained, whesettlement “extinguishe[s]” the lhgity a
defendant may have had under a fee shiftingutasuch as 8 502(g)(1), “the settlement
converte[s] the . . litigation into a common fund case, notwithstanding the fact that the causes of
action arose under feshifting statutes.’McLendon v. Cont'| Grp., Inc872 F. Supp. 142, 152
(D.N.J. 1994).

At the fairness hearing, both objectors alsoktthe position that the Defendants are not
“giving anything up” under the settlement agreem@&ut they are. Defendants are required to
make the class 95% whole. This places a nmhedwier burden on Defendants compared to the
reduced benefits they havmeen paying since the Augu8013 Amendment. Without the
settlement, those reductions would continubeéamposed throughout the appeal and potentially
indefinitely if this Court’s judgmenih the class’s favor is reversed.

Additionally, Powell objects thatlass counsel extended the chgdwo or more years by

adding Count Il on behalf of the early conveisit Count | continued to be litigated while
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Count Il was pending, so this objection based on a misunderstanding of how the case
developed.

Finally, Bean objects that Defdants are not posting anpaal bond. (Prior to remand
from the Court of Appeals, The Court em@ a stipulated order extending the time for
Defendants to post a supersedeasd. (R. 112.)) But thisas nothing to do with the settlement
agreement.

In sum, based on these limited objections, the Court finds that the absent class members’
reaction also weighs in favor of approval.

G.

The Court next considers whethmirblic interest favors settlemie It does, as “there is a
strong public interesin encouraging settleme of complex litigation and class action suits
because they are ‘notoriously difficult and unpredictable’ and settlement conserves judicial
resources.”Cardizem 218 F.R.D. at 530 (citation omitted). The Court can think of no
countervailing public interest her€hus, this factor weighs fiavor of settlement as well.

H.

Finally, the Court will consider whetherh# named plaintiffs receive ‘preferential
treatment,” while the relief provided toglunnamed class members is ‘perfunctorydssalle
708 F.3d at 755 (citation omitted). Class coursed asked for prefergal treatment for the
named plaintiffs in the form of incentive awar@gecifically, class counsakks for an incentive
award of $15,000 for Underwood and $7,500 for Lee. (R. 117, PID 2836-38.)

But class counsel's portrayal of the law surrding this issue is meentirely accurate.
Class counsel citgdadix v. Johnson322 F.3d 895 (6th Cir. 2003)rfthe proposition that “[ijn

the Sixth Circuit, class representatives daypically awarded incentive awards for their
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‘extensive involvement’ in the lawsuit.(R. 117, PID 2833.) The Court made no such
observation inHadix. Instead, theHadix Court declined to say when and whether incentive
awards are proper because that was a casesvaeimeaward would haveeen clearly improper.
See Hadix322 F.3d at 898. And, pobladix, the Sixth Circuit has since noted that “to the extent
that incentive awards are commdamey are like dandelions on an unmowed lawn—present more
by inattention tan by design.Tn re Dry Max Pampers Litig.724 F.3d 713, 722 (6th Cir. 2013).
Class counsel also citddadix for the proposition that incentive awards “encourage class
members to become class representatives by rawatttem for their time and efforts on behalf
of other class members.” (R17, PID 2833.) But th&ixth Circuit has epressly rejected a
similar reading oHadix, noting “[n]othing in our opinion irHadix v. Johnson322 F.3d 895
(6th Cir. 2003), adopts that proposition as our ov8hane Grp.825 F.3d at 311. Finally, class
counsel citedoulton 581 F.3d at 351, for th@roposition that “paymerdf incentive awards to
class representatives is a @aasble use of settlement funtdgR.117, PID 2833.) But while that
case apparently involved a $10,000 award to edabs representative, the Court made no
findings as to the propriety of those spexifiwards or incentive awards more genergige
Moulton 581 F.3d at 351-52.

The reality is that the law in this Cir¢wsurrounding incentive awards is far from as
settled—or as favorable to sk representatives—as class celinmakes it out to be. The
propriety of an incentive award is a “difficult issueladix, 322 F.3d at 898. As the Sixth Circuit
recently reiterated, “[oJur court has never apptbtfee practice of inceive payments to class
representatives, though in fairness we hasedisapproved the practice eithesge Shane Grp.,
Inc., 825 F.3d at 311 (quotinBry Max, 724 F.3d at 722). This ltetance toendorse such

awards is well-grounded, as there is a “sefeifear that incentive awards may lead named
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plaintiffs to expect a bounty for bringing suit tr compromise the interest of the class for
personal gain.See Hadix322 F.3d at 897.

Accordingly, to ensure that requested irtoen awards “are not in fact a bounty, . . .
counsel must provide the district court wipecific documentation—in the manner of attorney
time sheets—of the time actually spenttbe case by each recipient of an awa&hane Grp.,
Inc., 825 F.3d at 311. “Otherwise the district ccuas no basis for knowing whether the awards
are in fact ‘a disincentive for the [namedhst members to care about the adequacy of relief
afforded unnamed class members[.|d. (quoting Dry Max, 724 F.3d at 722 (emphasis in
original)). Even when such documentation isyided, “[tlhat does not mean the court should
necessarily approve the awardStiane Grp., In¢825 F.3d at 311.

Class counsel cites numerous district catases illustrating thaincentive awards to
individual named plaintiffsn ERISA class actions havanged from $1,000 to $15,000, “with
$5,000 to $10,000 being the norm.” (R. 117, PID 28B4it) not a single disict court opinion
relied on by class counsel appears to haveideresd any documentation of how much time the
class representative actually spent on the case.most of the cited awards appeared in orders
with nothing but a conclusory Ing that the award was prope®eeg e.g.In re CMS Energy
ERISA Litig, No. 02-72834, 2006 WL 2109499, at *3 (E.Rich. June 27, 2006) (approving
incentive award in order and final judgment,heitit any citation to docuemtation or authority).
Thus, class counsel's arguméhat Underwood and Lee are entitl® incentive awards “at the
top end of the range of awards to individual&€RISA class actions in this Circuit” is less than
compelling, because that very range is suspect. (R. 117, PID 2837-41.)

Furthermore, class counsel has not patedathe Court that Underwood and Lee are

entitted to such high incentive awardsecause they have not submitted “specific
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documentation—in the manner of attorney timeetb—of the time actilg spent on the case
by’ the two class representativeSee Shane Grp., Inc825 F.3d at 311. Even if such
documentation was available, the representatibat class counsel hasade about the class
representatives’ roles in thimse does not warrant erditient to such a high award.

Underwood’s role appears similar to whatulb be expected odny normal litigant.
According to an affidavit provided by classunsel, Underwood persuaded class counsel to
prioritize his potential clan. (R. 117-3, PID 2973.) Underwood provided various documents
that class counsel requested, sastthe Plan documeand its amendments and the independent
medical examiner report specific to Underwoadisability determinaon. (R. 117-3, PID 2974.)
Underwood signed a representation agreement @l@dhs counsel, under which he agreed to
participate in the administrative proceedirgpecific to his own claim, and if unsuccessful,
represent a putative class of otlesability benefits recipientwhose benefits had been reduced.
(R. 117-3, PID 2974.) Underwood has also readitimg$ in this case, communicated with class
counsel about the filings, “brainstormed” withass counsel about how to prevail on certain
issues in the case, and has promptly providaedsctounsel with documents received from the
Plan during the litigation. (R. 117-3, PID 2975.) #&s his role beyond what one would expect
from a normal litigant, class counsel suggests thased on my numerousonversations with
Underwood, [he] fielded myriad ks from other Class membeirgR. 117-3, PID 2975.) He also
participated in a question and answer sessioth later discussions ahled to the proposed
settlement. (R. 117-3, PID 2975.)

Lee’s role has been less exteve than Underwood’s. Lee was not appointed to represent
the early converts until November 2015, oo years after the case begeedR. 84.) Class

counsel’s affidavit maintains thaee provided class counsel documents about the Plan (some of
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which was duplicative with what Underwoquiovided). (R. 117-3, PID 2976.) Class counsel
also believes that Lee has read the filingshis case and “understands the issues.” (R. 117-3,
PID 2977.) Furthermore, in May 2016, Lee teehha Facebook page, purportedly to help
disseminate information about the case’'sustafR. 117-3, PID 2977.) But the Court reviewed
the page in December 201®v&ilable athttps://www.facebook.com/ubcretireescrisis/) and notes
that the vast majority of posts appear to teelo the 2016 Presidealtielection and pension
issues generally, not this case.

In the absence of any documentatiotofv much time Underwood and Lee spent on the
case, the Court finds that they are not entitled to incentive awards as high as the ones they have
requested. Still, the Court understands that #egh spent significant time participating in the
case by providing documentation, staying up date on the filings in the case, and
communicating with class counsel and class members. The Court appreciates that
communicating with class members, and heprand championing thestories of financial
hardship and suffering, was a heavy burdenJiderwood and Lee. Thework should not go
unrewardedSeeCoulter-Owens v. Rodale, IndNo. 14-12688, 2016 WL 5476490, at *7 (E.D.
Mich. Sept. 29, 2016) (awardingdweced incentive award due lack of documentation). Thus,
the Court finds that Underwood is entitled toiacentive award of $5,000nd Lee is entitled to
an incentive award of $2,500. Whilihis is slightly preferengil treatment for the class
representatives, an award hel@es not call into question theirfeess of the overall settlement
because the relief provided to the unnamed aleembers here is substantial. In other words,
this is not a case where the alaspresentatives get thousanddaifars when the unnamed class

members get something only nominal.
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In conclusion, for the reasons discussed,Gbart finds that the settlement agreement is
fair, reasonable, and adequageeFed. R. Civ. P. 23(e)(2). Thus, the agreement will be

approved.

.

The Court turns next to the issof attorneys’ fees. Classuitsel asks the Court to award
common fund fees at a level of 28% of the comrfind for past damages. An additional sum
will be paid directly by Defendants pursuant te gettlement agreement. The Court finds that
this award fairly compensates class counsel.

“When awarding attorney’s fees in a class agti court must make sure that counsel is
fairly compensated for the amount of work done as well as for the results achRaedirigs v.
Prudential-Bache Properties, Inc9 F.3d 513, 516 (6th Cir. 1993). The Sixth Circuit has
cautioned that “[tlhese two maass of the fairness of an attorney’s award—work done and
results achieved—can be in tension with each otlsae’ GaschdB22 F.3d at 279. Accordingly,
the Court has said that “[tlHedestar method better accountsttee amount of work done, while
the percentage of the fund method more eately reflects the results achieve@®awlings 9
F.3d at 516. The Court is permitted to seldwt “more appropriate method for calculating
attorney’s fees in light of the umie characteristics” of this cadd. Courts often, “but by no
means invariably,” use various factors to guide dietermination of the fairness of an attorneys’
fee award:

(1) the value of the benefiendered to the plaintiff aks; (2) the value of the

services on an hourly bis; (3) whether the sdoes were undertaken on a

contingent fee basis; (4) society’s stakeewarding attorneys who produce such

benefits in order to maintain an incentive to others; (5) the complexity of the

litigation; and (6) the professional skilhd standing of counsel involved on both
sides.
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Moulton 581 F.3d at 352 (quotirigowling v. Pfizer, In¢.102 F.3d 777, 780 (6th Cir. 1996)). In
this case, the Court agre with class counsel that the petege of fund method is appropriate
and that 28% fairly compensates class counsel.

A.

Starting with the first factgrclass counsel has obtainedrsficant value for the class.

The requested percentage-of-fund award apprapyi@ompensates class counsel for obtaining
such a result and is consistent with the “reaBnaxpectations on ¢hpart of plaintiffs’
attorneys as to their expected recoveRaivlings9 F.3d at 516.

The class will receive nearly all of the benefits they would have received if the
Defendants had never made the August 2013 Amendment that started this litigation and the
October 2014 Amendment that prolonged it. Titerate, the settlememill make the class
members 95% whole. The class will also receive interest at a rate of 2.74 percent on past benefits
owed. Based on the latest aatial figures submitted by class counsel, past damages through
March 1, 2017—the date through st the settlement agreemesdntemplates back benefits
will be restored—amount to $15,153,176. (R. 124) BD83.) Twenty-eight percent of that
value is $4,242,889.28. But importantly, class coudsels not request adehat touches the
future damages that class members earn aftechiMb, 2017, a sum that wantly has a present
value of $24,393,894. (R. 124, PID 3084.) Thus, the percentage-of-fund award of
$4,242,889.28—even along with the $719,199 that wilpaiel directly by Defendants—really
amounts to only around 12.55% of the over $39 milliotal recovery of past and future
damages.

This award is well within reason, as fee asgroutinely involve a similar or even

greater share of the common fulsste Gooch672 F.3d at 426 (“The ‘gjority of common fund
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fee awards fall between 20% and 30% of the fundlii)re Packaged Ice Antitrust LitigNo.
08-MDL-01952, 2011 WL 6209188, *19 (E.D.Mich. Det3, 2011) (“Inportantly, the
requested award of close to 30% appears to fa@la well-accepted ratio itases of this type
and generally in complex class actions.”).
B.

As for the second factor, a lodestar crbss& reinforces the conclusion that the
requested reward is reamble in light of the value of ¢hservices class counsel perform8de
In re Cardinal Healthinc. Sec. Litigations528 F. Supp. 2d 752, 764 (S.D. Ohio 200[M]ost
courts adopting the percentage approach condutidestar cross-check’ to prevent counsel
from receiving a windfall.”).

The lodestar is calculated by multiplyiag‘reasonable hourly rate by the proven number
of hours reasonably expertten the caséy counsel.”Geier v. Sundquist372 F.3d 784, 791
(6th Cir. 2004). The Court notes that this metbbdalculating a fee award “has been criticized
for being too time-consuming dafcarce judicial resourcesRawlings 9 F.3d at 516. That
criticism would be appropriate here becausthefover three-thousand hours of work performed
by class counsel, as documented in the onerhundred pages of time sheets submiteeeR.
117-2.)

The Court previously addressed at length thalue of class counsel's services when
considering Underwood’s motionrfattorneys’ fees under ERIS®502(g)(1). In in its opinion
and order, the Court made extensive findingstaaghe “reasonable hdwrrates” for class

counsel’s serviceSee Underwoqd2016 WL 806707, at *8. Based dmose rates, class counsel
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has submitted documentation reflecting the¢ updated lodestas equal to $1,527,599(R.

117, PID 2817; R. 125, PID 3106.) This value udgs the many additional hours class counsel
has worked since the calculations put bethee Court leading to the March 2016 statutory fee
award, including the work performed on the settlehadter class counsdldd its fee request in
November 2016, and a modest ambof additional time expected to be spent on the case to
finalize it. (SeeR. 125, PID 3107-08.)

Obviously this projected lodestar of $1,527,5899much smaller than the value of the
percentage-of-fund fee request $4,242,889.28. But in complexaslks actions like this one,
courts routinely apply lodestar multipliers tatelenine the final award. As the Sixth Circuit has
recognized, “enhancing the lodesteith a separate multiplier caserve as a means to account
for the risk an attorney assumes in undertaking a case, the quality of the attorney’s work product,
and the public benefit achievedRawlings 9 F.3d at 516. The Court beles that a case of this
sort would justify a multiplier of at least three, which is well within the normal redge.In re
Prandin Direct Purchaser Antitrust LitigNo. 2:10-CV-12141-A€DAS, 2015 WL 1396473, at
*4 (E.D. Mich. Jan. 20, 2015) (findg multiplier of 3.01 to be “reasable in light of what has
been routinely accepted as fair and reasonable in complex matsers aiso Cardinal Health
528 F.Supp.2d at 767—78 (“Most courts agree thatyibieal lodestar multiplig¢ in a large class
action “ranges from 1.3 to 4.5"). Applying a multiplief three yields an enhanced lodestar of

$4,582,797.00. Thus, the requested fee of $4,242,889.28 comes in lower than the enhanced

® When the Court calculated the lodestar farposes of class counsel’s statutory fee
request, the Court imposed a 20% across the bedrgttion because ofdak billing in the time
records, billed time for administrative tasks)d primarily, because the factors for awarding
statutory fees under ERISA were particularlgosy only for the period of litigation that was
brought about by Defendants’ October 2014 Amendnémderwood 2016 WL 806707, at *11.
Different factors and consideians are at play when it coméo a common fund fee award, so
the Court does not find it necessary to impose a 2&daction to the lodestar at this stage.
Instead, as discussed, a multipkesuld be more appropriate.
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lodestar, reinforcing the conclusion that treguested fee is reasonable. Even adding the
$716,199 in fees that will come directly fromfBedants rather than from the common fund, the
total fees roughly check out against the eckdrodestar, coming ionly around 8% higher.

As a final point for this factor, the Court estthat the interaction between the first and
second factors is important here: the value eflibnefit rendered to thdass and the value of
class counsel’s services on an hourly basiail\ghe class members will recover 95% of their
benefits. And that resulted from years of litiga and several thousand hours of work by class
counsel. Thus, the common tension between trmuatrof work done and the results achieved is
absent from this case, as bo#ine substantial. This reality also eliminates the principal
disadvantage of a percentage award, namelystiet an award “may . . . provide incentives to
attorneys to settle for too low a recovery becarsearly settlement provides them with a larger
fee in terms of the time investedRawlings 9 F.3d at 516. No suattanger exists here. The
settlement was by no means earlyg #ime recovery by no means low.

Thus, this factor supports the regted 28% percentage-of-fund award.

C.

As for the third factor, it issignificant that class counstdok this case solely on a
contingent fee basis. Specifilya counsel’s arrangement witbnderwood provided that counsel
would be entitled to 33 and 1/3 percent ofreisovery. (R. 117-4, PID 2983.) Nonetheless, class
counsel has performed sevetabiisand hours of service on thee#&s date, with some yet to
come. Furthermore, class counsel request® fine common fund only 28%, not the full 33%
percent initially contemplated. Section 6.1af the settlement agreement makes up the
difference: the Defendants Mpay class counsel $716,199 presenting roughly 5% of the

common fund for past damages. (R. 117-7, FODG3) Again, while the tal award is somewhat
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higher than what an award under an enhancedstadevould reflect, th€ourt finds that this
additional value is a fair meai$ compensating for the risk thelass counsel took in spending
thousands of hours and several years litigatingdase with the very real possibility of getting
nothing whatsoever.

D.

Moving to the next factor, i evaluating the reasonablenedsa fee request, the court
also must consider society’s stake in rewagdattorneys who produce a common benefit for
class members in order to maintain an incentive to othierse’ Delphi Corp. Sec., Derivative &
“ERISA” Litig., 248 F.R.D. 483, 503 (E.D. Mich. 2008ge also Cardizen218 F.R.D. at 534
(“Encouraging qualified counsel tbring inherently difficult ad risky but beneficial class
actions like this benefits society.”). Many damembers have sufferaignificant financial
hardships following their benefits reductions. $&lacounsel took a majorski to fight on their
behalf and successfully obtainedettlement that makes the class members 95% whole. There is
an important societal stake in rewarding sadlocacy. Thus, this factor supports the requested
award.

E.

That this case was complex also favors tbquested award. The case involved several
thorny issues, including whether the Pension d@tain Act required (or prohibited) the Plan
amendments at issue, and etlrer, after the @urt ruled against Dendants and found the
August 2013 Amendment to be impermissibBefendants were allowed to effectively
circumvent this Court by enang a retroactive amendment to the Plan’s amendment procedure.

The many and voluminous briefs and opinions amtkiw that this case ©igenerated speak for
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themselves when it comes to the complexity. Tlhis, factor weighs in favor of the requested
fee award.
F.

The final factor weighs in favor of theequested fee award asell. Class counsel
vigorously and zealously prosecuted the cksslaim against Defendants. The affidavits
submitted by the attorneys reflect their decadesxpkrience in litigating ERISA class actions
and obtaining favorable results for their clienftbe law firm representing Defendants has also
demonstrated its knowledge of ERISA and abilityitigate effectively for a struggling pension
plan.

* ko

In conclusion, the Court findbat the requested percentagfefund award of 28% of the

common fund fairly compensates class counsel for their work on this case.
\YA

The Court next addressesas$ counsel’'s request forste. “Under the common fund
doctrine, class counsel is él@d to reimbursement of aleasonable out-gbocket litigation
expenses and costs in the prosecution of claintssettlement, including expenses incurred in
connection with document produmti, consulting with experts andrsultants, travel and other
litigation-related expensesCardizem218 F.R.D. at 535.

Class counsel has reqtes reimbursement of $37,607°1for costs and expenses
including fees for postage, filing, delivery, pead, mileage, copies, mediation, travel, and

actuarial services. (R. 117, PID 2833; R. 125-2, PID 3114.) These expenses are well-

® This includes a $445.52 expense for Lee awdt to the fairness hearing. Class counsel
provided the Court with documentatitor that expense at the hearing.
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documented, and the Court finds them to be dad reasonable, soetfCourt will grant class
counsel’s request.
V.

For the reasons discussed, the clag#oracsettlement is APPROVED, and class
counsel’s Motion for Common Fund Attorney®ds, Costs and Expenses, and Incentive Awards
to the Named Plaintiffs’ (R. 117) is GRAMD IN PART. Classcounsel is AWARDED
$4,242,889.28 in attorneys’ fees and $37,607.12 inscast expenses. Class representative
Underwood is AWARDED an incentive fee &5,000.00, and class representative Lee is

AWARDED an incentive fee of $2,500.00.

SOORDERED.
s/Laurie J. Michelson
LAURIE J.MICHELSON
Dated: February 17, 2017 U.S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoinguinent was served upon counsel of record
and any unrepresented parties via the Co®CF System to their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on February 17, 2017.

s/Keisha Jackson
Case Manager
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