Valassis Communications, Incorporated v. News Corporation et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

V ALASSIS COMMUNICATIONS, INC.,

Case No. 13-14654
Plaintiff,

SENIORU.S.DISTRICTJUDGE
V. ARTHURJ. TARNOW
NEWS CORPORATION ET AL.,

Defendants.

/

ORDER GRANTING JOINT MOTION TO ADOPT THE STIPULATED PROTECTIVE
ORDER [65]; GRANTING MOTION TO TRANSFER CASE [67]; GRANTING MOTION
FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION [81];
DENYING MOTION TO STRIKE SUPPLEMENTAL BRIEF [93]; DENYING MOTION
FOR ORDER TO REPLACE M ASTER [102]

On March 6, 2017, Plaintiff filed a Mion seeking Transfer of this Case to
the Southern District of New York (8.N.Y.) or, alternatively, re-opening the
case, and reference to thesigned Magistrate Judggepermit continuance of
discovery [67]. Defendants filed a respeig0] on March 20, 2017, and Plaintiff
replied [76] on March 23, 2017. Plaintfiffed a Motion for Temporary Restraining
Order (TRO) and Preliminary Injuncti¢g81] on March 27, 2017. Defendants
responded [84] on March 28017, and filed a supplemehhaief [91] on March

31, 2017. On April 4, 2017, Plaintiff fitea Motion to Strike the Supplemental
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Brief [93], and a reply lef regarding the Motiofor TRO [94]. Defendant
responded to the Motion to Strike [95] April 5, 2017. A hearing was held on all
pending Motions on April 13, 2017. A Joint Motion to Adopt the Stipulated
Protective Order [65] was filed onnlsary 17, 2017, and Defendants filed a
Motion for Order to Replacklaster [102] on May 19, 2017.

For the reasons stated below, PldiistiMotion to Transfer Venue to the
S.D.N.Y. [67] isGRANTED. Plaintiff's Motion fa TRO and Preliminary
Injunction [81] iISGRANTED. A permanent injunction is entered, enjoining
Defendants from prosecuting the action betbeePanel, absent the application of
Rule 53 upon transfer, and Defendaistion for Order Appointing Replacement
Master [102] iDENIED. Plaintiff's Motion to Strike Supplemental Brief [93] is
DENIED and the Joint Motion to Adopt thei@ulated Protective Order [65] is
GRANTED.

FACTUAL BACKGROUND

On March 30, 2016, the Courttened an uncontested OrdeMalassis |
that, in effect, referred botalassis landValassis IIto the Special Masters. The
Special Panel subsequently recommendischissal of Plaintiff's notice of
violation in that case. Plaintiff did not file objections, deciding instead it would no

longer prosecute claims of tying or buindl under the 2011 order, focusing instead

Page2 of 14



on the claims inValassis Il After the filing of the R&R, on March 6, 2017,
Plaintiff brought the Motion to Transf Venue or Re-Open case [67].
The Special Panel has recommendéikseaovery schedule for the case,
which Plaintiff has indicatetb Defendants they will not contest. This schedule is,
per Defendants’ response, as follows:
The parties are currently prepagito begin depositions and fact
discovery is scheduled to be contpléon June 19, 2017.1 (Id. at 2.)
Expert discovery will then takelace between June and November
2017. (Id. at 3.) The deadline forsgositive motions is January 15,
2018, and the deadline for motions to limit or exclude expert
testimony is 30 days after a dgioin on the dispositive motions.

[70 at 15]. Fact discovery commaeatcon February 12017, and document

discovery has been suastially completed.I].

ANALYSIS
1. MoTioNFOR TRO [8]]

Plaintiff requests a TRO and Prelimigdnjunction to prevent Defendants
from utilizing the Special Masters panelor to the resolution of the pending
Motion to Transfer the Action or Re-Opéme case. [81]. Plaintiff also seeks
permanent injunctive relief preventing feadants from prosecuting the case

before the expert panel if the motionttansfer venue or re-open the case is

granted.
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In the 2016 Order referringalassis landValassis lito the Special Masters
panel, the Court relteupon the 2011 order Malassis | which provided, per the
R&R and the Order, for transfer of tkaims to the expert panel. Specifically, the
Court stated the following reasons for the referral oMakassis limotion to
dismiss and all pretrial motions to the expert panel: (1) to streamline the
progression of the cases by conducsigultaneous discovery because of
overlapping evidence; (2) to guard agathst possibility that the resolution of that
related case by the Court could creatmirsistent rulings; and (3) to avoid
duplicative discovery. There was no indegent basis for the referral of the
Valassis liclaims. Thereforepnce the expert pahdisposed of th&/alassis |
claims, and this Court adopted that report, no rationale for transWaadsis 1|
claims to the Special Masts panel remains as thesksafor the March 2016 order
has expired.

As Plaintiff points out, reliance dfie Court on Rule 53 to justify the
continuing referral oValassis Ilto the expert panelyould fail. Under Rule
53(a)(1), there are three possible reasonsjaribf statute, that allow a Court to
appoint a Master: (A) perform duties cenged to by the parties; (B) hold trial
proceedings or make recommend finding&ots on issue without a jury if there

Is some exceptional condition or the expgmeeded to performn accounting or
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resolve a difficult computation of damages; or &djiress pretrial and post-trial
matters that cannot be addsed effectively and timeby an available district
judge or magistrate judge of the district.

Subsections A and B of Rule 53 ungqumsably do not apply here, because
the role of the special ma&stis no longer consentedlby both parties and the case
IS not yet at the stage of trial prodegys. Additionally, as discussed below, no
showing has been made of exceptlanmacumstance to qualify under Rule
53(a)(1)(C). Rule 53(a)(1)(C) could have justified thigioal referral because, at
that time, a parallel casxisted that could haveqmuced conflicting results in
rulings, and it promoted the efficiency @solving overlapping discovery at the
same time for both cases. However, ragitis applicable at this time, since
Valassis Ihas been disposed of.

Now, all that remains agalassis liclaims, and Defendants do not provide
a reason why these claims presenéareptional condition justifying referral.
Instead, they argue that Plaintiff stipulatedhe use of the expert panel in both
Valassis landValassis lifor all pretrial and discovery matters and, in their

supplemental brief, rely upon other assersi made by Plaintiffegarding the role
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of the panef. However, these documents do sopport Defendants’ proposition.
While Plaintiff did stipulate to the use tife special master panel for all pretrial
and discovery motions ialassis landValassis Il,and that it would not contest
the Court’s order until an appeal, on¢alassis was disposed of and the March
2016 order was no longer in force, Pldintrtas under no obligation to refrain from
challenging the continued use of the panel based on its interpretation of the order.
After reviewing the order, the text makes clear its intentiothegailed above, and
the Court agrees with Plaintiff's interpagion. Further, the supplemental material
submitted to the Court does not reflectesgnent about the role of the masters
panelafter Valassis vas resolved, and accordingly, is not relevant.

Finally, as to the possibility of the Court continuing referraValassis |l
with the special master panel undule 53, it is dubious that théalassis licase
alone, without consent of both partiesaigiable candidatir master panel
consideration under the FedeRules of Civil Procedure. Arguably, it is efficient
for the special master panel to contimiserole on referral, given its familiarity
with all of the facts of the case. Hover, the Court must also take into

consideration the costs of the speciabtaapanel and guard against unreasonable

! Plaintiff filed a Motion to Strike th Supplemental brig®3]. However, the
supplemental brief was filed well in advanof the hearing and Plaintiff had an
opportunity to address Defendants’ argursentits reply brief. Therefore, this
Motion is denied.
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expense. Additionally, Defelants have not provideshy reason that the special
master is needed, besides efficienayd they have not demonstrated that the
matter is more complex than usualtlwat it requires an inordinate amount of
discovery.

While Defendants rely uposeveral cases to support their position that
efficiency and expertise@he are enough to justify refal of the case to the
special masters, these cases are edisifiynguishable from the case at haBde
e.g. Auto Indus. Supplier Employeeckt Ownership Plan v. SNAPP Sys., IiND.
03-74357, 2006 WL 3627935, at *52-3(EMich. Dec. 12, 2006) (antitrust
experts appointed as special masters uRdéx 53(a) when parties gave express
consent to have “all feddrand state antitrust issues” and “all remaining motions”
decided by special masterEEOCv. Aaron Rents, IngNo. 3:08-cv-683, 2009
WL 4068008, at *5 (S.D. Ill. Nov. 24, 200€ppointing special master to oversee
pretrial matters under Rule 53(a)(1)(Cheaffinding that the Court had never been
asked “for such extensive review ag¢ttiscovery stage; never before has the
conduct of the parties required such review.”).

The Court, as discussed above, thetermined that the March 2016 Order
no longer serves as a vabdsis permitting referral &falassis Il,and that Plaintiff

no longer consents to the referral. BeeaDgfendant proffers no argument as to
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why it would be significantly more effecevfor the special panel to deal with the
case, or why the case is so complex ousigue that it must go before the panel,
the proper forum for the case is with the mdic$tcourt, either here or in S.D.N.Y.

When addressing a request for a T&QPreliminary Injunction, the Court
considers “(1) whether the movant hastrang likelihood of success on the merits;
(2) whether the movant would suffer irreglble injury without the injunction; (3)
whether issuance of the injunction would sasubstantial harm to others; and (4)
whether the public interest would berved by issuance of the injunctiofyatt
v. Safeguard Properties LLQNo. 16-13312, 2016 WL 6277164, at *1 (E.D. Mich.
Oct. 27, 2016) (Tarnow, J.) (citirBpnnell 241 F.3d at 809)

Upon application of the above-statdhalysis, the Court believes that
Plaintiff has shown a likelihood of scess on the merits; Defendants have not
provided any authority demonstrating tkta@ Court currently has the authority to
continue to refe¥alassis llto the special master pal, absent consent from
Plaintiffs. Therefore, the first considaion weighs in favor of Plaintiff.

As to the second factor, a wealthaafse law exists which finds that
reference of matters tomaaster without proper reasogi and authority places a
risk that significant elements of the caa# be decided by the master rather than

the Court, and reflect an “abdication ofljcial function depriving the parties of a
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trial before the courdn the basic issues involved in the litigatidn’re U.S.,816
F.2d 1083, 1091 (6th Cit987) (emphasis added)ting La Buy v. Howes Leather
Co.,352 U.S. 249, 77 S.Ct. 309, 1 L.Ed2@D (1957). While Defendants attempt
to distinguish these cases based on faeis, the underlying rationale behind the
decisions remains clear. The issue isltiss of access to a federal forum for any
issues if the reference is impropandehere, without comsmt and without any
reason under Rule 53 to continue the referend&ltzssis || the right of the
Plaintiff to have its case heardarfederal forum mudie respected.

Defendants have not presented any tasesupporting referral when there is
no consent amongst all parties; and no effalrt has been made to show that it
would be more efficient, or the casesidficiently complex, to justify referral
under subsection C. Therefotee Court agrees that an improper reference gives
rise to a risk of substantial harm to Plaintiff, as it would abrogate fundamental
Article IlI rights.

As to the third factor, an improper dahof a federal forum for its claim is
more pressing than the delay and coged by Defendant. Indeed, the issue of
costs also favors Plaintiff, when thestof maintaining aexpert panel is

considered. Therefore, this factorigles also in favor of Plaintiff.
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Finally, the public interest factor raube considered. Defendants merely
reiterate their previous points ofgaiment, which the Court has denied.
Considering the analysis above, the Countidi that this factor favors the Plaintiff.
Therefore, Plaintiff's Motion for TR and Preliminary ljunction [81] is
GRANTED and a permanent injunction istered, enjoining Defendants from
prosecuting the action before the Paabkent a persuasive showing Rule 53
supports transfer. Defendants’ Motitmr Order Appointing Replacement Master
[102] isDENIED. Further, Plaintiff's Motion to $ike Supplemental Brief [93] is
DENIED.

2. MOTION TO TRANSFER VENUE

“[A] Plaintiff is not bound by his choice dbrum, if he later discovers that
there are good reasons for transf&miith v. ABN AMRO Mortg. Grp. Inet34 F.
App’x 454, 465 (6th Cir. 2011). In the intsteof justice, and for the convenience
of the parties and witness, “a distrocturt may transfer any civil action to any
other district or division where it mightave been brought or to any district or
division to which all peies have consented.” 28 U.S.C.A. 81404(a). When
deciding whether to transfer a case, @ourt considers the following factors:

(1) the convenience of the padj€2) the convenience of the
witnesses; (3) the relative easeaotess to sources of proof; (4) the

availability of process to compattendance of unwilling witnesses;
(5) the cost of obtaining unwilling witnesses; (6) the practical
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problems associated with tryirige case most expeditiously and
inexpensively; and (7) the interest of justice.

Sullivan v. Tribley602 F. Supp. 2d 795, 800 (E.D. Mich. 2009).

The Court agrees that itiis the interest of justice, and convenience for both
parties, to transfer the case to the 8.¥. First, as Plaintiff points out, Defendants
themselves have successfully sought trarsffercase sharing with the case at bar
significant overlapping issues and discoverth a matter pending in the Southern
District of New York. S.D.N.Y SeeOrder,Dial Corp. v. News Corpl2-cv-
15613-AJT-MKM (Sept. 24, 2013.B. Mich.) [Dckt. 50].

In pursuing that Order, Defendaargued that New York was more
convenient because it was the locatd®efendant’s condugcpolicies, and
principle place of business. Thus, texisted a strong interest supporting
litigation of the case in that fonu Defendants also argued tNatlassis |
concerned claims “relatgatimarily to FSI, while Dial] asserts claims relating to
in-store marketing as well &SI.” Further, in that casghile there were witnesses
in Michigan that could be relevant to tbél case, they could be deposed in
Michigan where they resided.

The reasons that weighed heavily iattbase for transfer remain the same

here. Thus, in this casegtlfiactors of convenience fifrum are in favor of a New
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York venue. Defendants hatteeir principal place dbusiness located in New
York, and the documents involved in disery are located in New York City.
Lead attorneys from both sides are teckin the S.D.N.Y, and further, any
witnesses located in Michigaran be deposed there, sstfactor is neutral. Any
change in forum would retain tis¢atus quoThese factors obviously support a
transfer in venue, just as they did in i@l case.

Plaintiff also points to three recei¢velopments that further provide good
reasons to effectuatechange in venu&mith 434 F. App’x at 465. First, thgial
case has proceeded through discovadysummary judgment under Judge Pauley
of the S.D.N.Y. As pointedut at the hearing, most of the discoveryalassis
which consists of more than 10 million documentsne from théDial case. [100
at 42]. Additionally, dposition transcripts fror@ial have been produced, and
Plaintiff is seeking additional documents froinat cases well. While Defendants
contend that there is no guarantee thdigé Pauley would b&ssigned the case,
the fact that a matter Plaintiff considdo be a companion case exists, and was
fully litigated through summary judgmentjggests that a transfer would be in the
interests of justice.

Second, Plaintiff notes that, singalassis liwas filed, Harlan Clarke, which

is a wholly owned subsidiary of Maolirews & Forbes, a New York-based entity,
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acquired Plaintiff. Defendants argue thas tacquisition occurred in 2014, so is
not a persuasive factor. However, aseted in Plaintiff's third, changed
circumstance argument, wh¥alassis llwas filed, Plaintiff was still pursuing
claims in undeWalassis ] which in turn provided justification, both for filing the
case here and for retaining the matter in Bhgrict. Further, Plaintiff states that
the case was filed in the Eastern Digthecause there are tying and bundling
claims brought as part dalassis Ii(in addition to othenon-tying and bundling
claims that are very similar to those broughbial), and tying and bundling
claims could only be brought against Dedant here per the 2011 order. Now that
the tying and bundling claims under th@11 order have been resolved, there no
longer exists the rationale of judicial economy in keepatassis llhere. Rather,
that factor weighs in favasf transferring to the S.D.N.Y.

In opposition to the Motion, Defendants’ principle objection is that they
would suffer prejudice because the caderugs before the sped master panel.
[100 at 29]. However, asstiussed above, the CoursHaund that there is no
longer authority supporting referral of the ea hand to the special master’s panel
without the consent of the Plaintiff. Tiedore, this objection is moot. Defendant
also contended that there was no inticcathat Judge Pauley would be assigned

the case, or that he wali&ccept it as a companional. However, this only

Pagel3 of 14



speaks to the seventh factor of the testiambt relevant to the other six factors.
Given the analysis above, atie fact that consideratia@f the factors here weigh
in favor of transfer, as they dwthen the Defendants argued thenbial, the
Motion to Transfer iSSRANTED.

Accordingly,

IT ISORDERED that Plaintiff's Motion to Tansfer Venue tthe S.D.N.Y.
[67] is GRANTED.

IT ISFURTHER ORDERED that Plaintiff's Motion for TRO and
Preliminary Injunction [81] iISRANTED. A permanent injunction is entered to
enjoin Defendants from prosecutingtaction before the Panel absent the
application of Rule 53 upon transfercaDefendants’ Motion for Order Appointing
Replacement Master [102] BENIED.

IT ISFURTHER ORDERED that Plaintiff's Motion to Strike
Supplemental Brief [93] IDENIED.

IT ISFURTHER ORDERED that the Joint Motion té&dopt the Stipulated

Protective Order [65] ISRANTED.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: September 25, 2017 Sertmited States District Judge
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