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INTRODUCTION

On January 11, 20T6this Court issued a conditional writ of habeas corpus
vacating Petitioner Omar Rashad Pouscgonvictions for carjacking, armed
robbery, and felon in possession of a firrdthe “Amended Opinion and Order”).
(SeeECF #76.) In the Amende&dpinion and Order, thedtirt held that Petitioner
was entitled to habeas relieécause the state appellatart’s decision affirming
Petitioner’'s convictionsinvolved an unreasonable application Béaretta v.
California, 422 U.S. 806 (1985). IRaretta the Supreme Court held, among other
things, that a criminal defendant’s waiadrhis right to counsel must be voluntary
— the product of a truly “free choicdd. at 833-34. Petitioner’s waiver of counsel
here was plainlyinvoluntary underFaretta because he was forced to choose
between admittedly and obviously unpsregpd defense counsel, on one hand, and
representing himself, on the other hanlls explained in the Amended Opinion
and Order, the state appellateurt unreasonably applidearetta when it upheld
the validity of Petitioner’'s waiver afounsel under thescircumstances.

Respondent has appealed theehaled Opinion and OrderS€eECF #78.)
She now asks the Court to stay thatngland keep Petitioner in custody while she

appeals (the “Motion for Stay”). SeeECF #85.) Petitioner lsamoved the Court

! The Court initially granted Petither relief on January 8, 2016SeeECF #74.)
It then issued an Amended Opinion andl€ron January 11, 2016, that corrected
two non-substantive errors ihe Court’s initial ruling. $eeECF #76.)
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to release him on bond pending Respondeappeal (the “Motion for Bond”).
(SeeECF #80.) He also asks the Court to regtine State to retry him in no more
than sixty days (the “Exjpited Retrial Motion”). $eeECF #82.) For the reasons
explained below, the Court will stayehAmended Opinionrad Order; release
Petitioner on bond (subject the very strict conditionslescribed below) while
Respondent appeals; and deny as maottkpedited Retrial Motion. Proceeding
in this fashion properly balances theitenate interests oboth parties. (The
Court will also stay the portion of thrslling granting Petitioner bond on appeal in
order to permit Respondent to appeal thatt of the Court’s decision before it
takes effect.)

GOVERNING LEGAL STANDARD

Petitioner’s Motion for Bond and Resndent’'s Motion for Stay are each
governed by Rule 23(c) of the Federal Rutd Appellate Procedure. That rule
provides that
[w]hile a decision ordering theslease of a prisoner is
under review, the prisoner must — unless the court or
judge rendering the decision, or the court of appeals, or
the Supreme Court, or a judge justice of either court
orders otherwise — be released on personal recognizance,
with or without surety.

Fed. R. App. P. 23(c).

Rule 23(c) “creates a presumption” that a successful habeas petitioner

should be “release[d] fromustody” pending appealHilton v. Braunskil] 481



U.S. 770, 774 (1987). But that presump “may be overcom’ upon a sufficient
showing by a habeas respondeid. When a district cotirconsiders whether to
release a successful habeas petitioner sstdg an order granting habeas relief
pending appeal, it should consider abdlance the following four factors
(hereinafter, theHilton factors”):

(1) whether the stay applicaihnas made a strong showing
that he is likely to succeaxh the merits; (2) whether the
applicant will be irreparably injured absent a stay; (3)
whether issuance of the stay will substantially injure the
other parties interested the proceedingand (4) where
the public interest lies.

Id. at 776.
The Supreme Court has offered tfedlowing guidance to lower courts
applying theHilton factors:

The interest of the habeg®titioner in release pending
appeal, always substantialill be strongest where the
factors mentioned in the preceding paragraph are
weakest. The balance maypeéed to a large extent upon
determination of the State's prospects of success in its
appeal. Where the State establishes that it has a strong
likelihood of success on appeal where, failing that, it

can nonetheless demonstrate a substantial case on the
merits, continued custody is permissible if the second and
fourth factors in the traditital stay analysis militate
against release. Where tBeate's showing on the merits
falls below this level, thereference for release should
control.

Id. at 777-78 (citations omitted).



Finally, the Supreme Counias also explained thaftthe State’s interest in
continuing custody and rehabilitation pemglia final determination of the case on
appeal is also a factor to be consatkrit will be strongdswhere the remaining
portion of the sentence to be served is Jarmg weakest where there is little of the
sentence remaining to be servedd.’at 777.

ANALYSIS

As explained below, theilton factors weigh in favoof releasing Petitioner
on bond (subject to very strict conditions)The Court will therefore grant
Petitioner's Motion for Bond. The Countill also grant Respondent’s Motion for
Stay because Respondent has a substantiefest in avoiding a re-trial of
Petitioner prior to a ruling on her appeal.

l. Respondent Has Not Shown a Strong Likelihood of Success on the
Merits

In the Motion for Stay, Respondengaes that the Court committed several
serious errors when it granted habeasfeliRespondent insists that these errors
will lead the United States Court of Apgls for the Sixth Circuit to reverse the
Court’s judgment. Respondent’s criticisofsthe Court’s ruling raise fundamental
guestions about the manner in which def@l court may analyze claims in a
habeas petition and about the case laat th federal court may consider when
conducting its analysis. Remmdent has set forth its aas of error in a careful

and thoughtful manner, and thesarrant a detailed response.
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A. The Court’s Independent Considerdion of Whether Petitioner’s
Waiver of Counsel Complied with Faretta Did Not Convert the
Court’s Deferential Review Under AEDPA Into De Novo Review

The Antiterrorism and Effective DédatPenalty Act of 1996 (“AEDPA”)
strictly limits the standard of revieapplicable to habeas petitions. Under the
provision of AEDPA relevant to this case federal court magrant habeas relief
only if, among other things, it concludesatha state court decision involved an
unreasonable application of clearly established federal Bee 28 U.S.C.

8§ 2254(d)(1). This Court applied thasteao Petitioner’s claim challenging his
waiver of counsel.

The Court began by emphasizing thatitkeer was entitled to habeas relief
because the state appellate counreasonablyapplied Faretta not because this
Court had independentiyoncluded that Barettaviolation had occurredSgeeAm.

Op. and Order at 2, Pg. ID 6849) (ngtithat state appellate court unreasonably
appliedFarettaand “therefore” Petitioner was entdléo habeas relief.) Likewise,

the Court concluded with a several-page explanation detailing how the state
appellate court uleasonably appliefaretta (Seeid. at 29-32, Pg. ID 6876-79.)
Respondent nonetheless contends th& @ourt actually“conduct[ed] what

appears to be @ novoreview” of Petitioner’'s waiver of counsel claim. (Mot. for

Stay at 7, Pg. ID 7012.) Respondent is incorrect.



Respondent appears to belighat this Court conducted e novoreview
because the Amended Opinion and Orihketuded the Court’s own analysis of
whether Petitioner’'s waiver of counsel satisflegretta In Respondent’s words,
the Court mistakenly “treated the reasonableness question as a testsobwn
confidence in the preparedness of [deferseinsel.” (Mot. for Stay at 8, Pg. ID
7013) (emphasis in original.) But&hCourt did not stray from AEDPA’s
deferential standard of vieew when it evaluated whatr Petitioner's waiver of
counsel satisfiedraretta On the contrary, the Court conducted its own analysis
underFarettaas merely one step on its wayanswering “the only question that
matter[ed] under [AEDPA] — whether [thelag® court decision [was] contrary to,
or an unreasonable application Bafettal.” Lockyer v. Andrade538 U.S. 63, 71
(2003). The Court first fand a patent violation dfaretta and then proceeded to
separately conclude that the stafgpellate court unreasonably appliEdretta
when it ruled that no such violation hadcarred. That analytical path was fully
compliant with AEDPA.

Pausing to independently consideretter a petitioner igntitled to relief
under controlling Supreme Court precedenth@sCourt did here, fits comfortably
within AEDPA’s deferential standard oéview. While AEDPA does not allow a
federal court to grant reliebased solely on its aw conclusion that a clear

constitutional error occurredee Lockyer538 U.S. at 75, such a conclusion may



nonetheless be an important buildioigeck of a federal court’'s ultimate
determination that a state appellateurt unreasonably applied Supreme Court
precedent. Indeed, common sense tellhasthe more glaring and egregious the
constitutional error, the more likely it is that a state appellate court decision
affirming a conviction in the face othat error involved an unreasonable
application of clearly established federal l&ee, e.g.Jackson v. Edwardgi04
F.3d 612, 621, 627 (2d Ci2005) (granting habeaslied under AEDPA in part
because state appellate court affirmashviction despite a “catastrophic” and
“egregious[]” constitutional error). Accargyly, it may be quite “useful” for a
federal habeas court “to review first the underlying constitutional isstigtado

v. Tucker 245 F.3d 7, 16 (1st Cir. 2001) (apping of the practice of reviewing
the constitutional issue firsbefore turning to theeasonableness of the state
appellate court’s redation of that issue). As the United States Court of Appeals
for the Second Circuit has explained, $t often appropriate in considering a
habeas petition under AEDPA for [a] fede court” to first reach its own
conclusion as to “what the correct irgestation [and appiation] of Supreme
Court precedent is” and, thereafter, tawkle the question of whether the state
appellate court unreasonably “unders[tpodappl[ied] that precedentKruelski v.

Connecticut Superior Ct. for Jud. Dist. of Danshi8%6 F.3d 103, 105-06 (2d Cir.



2003)? Proceeding in this fashion does transform AEDPA'’s deferential review
into de novareview.

It wasespeciallyappropriate for this Court to begin with its own analysis of
whether Petitioner's waiver afounsel was voluntary undé&aretta because the
Michigan Court of Appeals conductem analysis of that issue when it affirmed
Petitioner’s convictions. Instead, the state appellate court confined its analysis to
whether Petitioner's waiver ofounsel was knowingly madeésee People v.

Pouncy 2008 WL 9869818, at *8-9 (Mich. CApp. Mar. 25, 2008). Thus, this

> The United States Supreme Court’s decisiohdakyer, supraresolved a circuit
split concerning whether a federal courtynoa even must conduct an independent
review of a petitioner’s anstitutional claim before afyzing whether the state
appellate court unreasonabfpplied clearly establishetkderal law. Prior to
Lockyer the Ninth Circuit had ruled thatederal courts must conduct an
independent analysis of the constitutional clagme Clark v. Murphy317 F.3d
1038, 1044 n.3 (9th Cir. 2003); the Fourtiddifth Circuits had ruled that federal
courts may not conduct an independenalysis and must proceed directly to
whether the state appellate court unreaBlynapplied clearly established federal
law. See Bell v. Jarvjs236 F.3d 149, 160 (4th Ci2000) (en banc)yaldez v.
Cockre| 274 F.3d 941, 954 n.19 (5th Cir. 2001). Liockyer the Supreme Court
rejected the Ninth Circuit’s rule requig independent review of a petitioner’'s
constitutional claim and explained th&EDPA does not require a federal habeas
court to adopt any one methodology deciding the only question that matters
under 28 U.S.C. § 2254(d)(1) — whether a statatadecision is contrary to, or an
unreasonable application of, clearly established federal lamckyer 538 U.S. at
71 (emphasis added). In so holdinge tBupreme Court “sided with the [rule
adopted by the] First and Second Circuits” in lthetado andKruelski cases cited
in text above. Stephen |. VladecKEDPA, Saucier and the Stronger Case for
Rights-First Constitutional Adjudicatior32 Seattle U.L. Rev. 595, 607 (Spring
2009). “Thus, [undektockyet, [] federal courts arellawed, but not required, to
reach whether the state coeommitted error beforeediding whether that error
was unreasonableld.



Court was not in a position to evaluate thtate appellate court's reasoning for
concluding that Petitioner's wasy of counsel was voluntary undgarettg the
Court could only assess the reasonablenet®eatsult reached lifzat court. And

the most sensible way to test the reas@radds of the state appellate court’s result
was to begin by conducting the appliapg voluntariness analysis undéaretta,

as the Court did, and to then determine whether any “fairminded jurist” could
reach a different conclusiodarrington v. Richter 562 U.S. 86, 101 (2011)
(quotation omitted). Under these cimstances, the Court did not err by
independently analyzing whether Petitgr’'s waiver of counsel satisfiérettaas

a precursor to, and as aid in, answerihe ultimate reasonableness question under
AEDPA.

B. The Court Did Not Err in Assessing Defense Counsel’s Level of
Preparedness

When analyzing whether Petitionengiver of counsel satisfieBarettds
voluntariness requirement, the Courssessed whether defense counsel was
prepared for trial. eeAm. Op. and Order at 24-2Pg. ID 6871-74.) The Court
ultimately concluded that defense counsak “entirely unprepared for trial” and
that this lack of preparation — which was obvious to Petitioner at the time he
waived his right to counsel — was theyle@dement in renderingetitioner’'s waiver
involuntary. (d. at 26, Pg. ID 6873.) Respondent now argues that the “steps

taken” by the Court “to reach [the]owclusion” that defense counsel was



unprepared “are faulty.” (Mot. for Stay @t Pg. ID 7014.) Re®ndent’s criticisms
of the Court’s “steps” miss the mark.

Respondent first argues that the Gowrongly placed “heavy reliance on
[defense] counsel’s statement [to the toalrt] that he was unprepared for trial.”
(Id. at 10, Pg. ID 7015.) Respondent instbi@t the Court erred when it relied on
that statement because “[m]ere atsinents by counsel as to their
preparedness/effectiveness should not gowghen questions arise concerning
preparedness/effectivenessld.] But the Court did not blindly accept defense
counsel’s subjective opinion that he wasprepared. On the contrary, the Court
focused on defense counsel’s objective adions that he (1) did not have the time
or resources to conduct his own invedigainto Petitioner’'s primary defenses (of
alibi and mistaken identity); (2) hired amvestigator to conduct the investigation
into the defenses; and (3)ddnot have the investigatorfsal report on the day of
trial. No competent attorney could haveen prepared unddrese circumstances
— and defense counsel plainly was not.

Moreover, the Court found in the redo substantial other, objective,
evidence that defense counsel was not prepaeAMm. Op. and Order at 25-26,
Pg. ID 6872-73) (noting that defense courtdétred virtually no opposition to the
prosecution’s motions in limine, miscalated Petitioner's sentencing guidelines

range, and never disputedtiflener’s contention that he (defense counsel) had
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failed to sufficiently meet and communicatgh Petitioner prior to trial.) And it
bears repeating that at the hearing befiiis Court, Respondgs counsel could
not identify any evidence in the record gopport a finding that defense counsel
was in fact prepared for trial. (11-PB15 Hearing Tr., ECE73 at 24, 28-29, Pg.
ID 6720, 6724-25.)

Second, Respondent insists that t@surt should not have “placed great
emphasis” on the fact that, at the time fater’s trial begangdefense counsel had
not yet received a final writtereport from the investigatdre hired to investigate
Petitioner's primary defenses (Mot. for Stay at 10-11, Pg. ID 7015-16.)
According to Respondent, the failure oktimvestigator to complete the report
prior to trial was not significant becaus®etitioner “never produced [the final
report] or even alleged that it contaihanything but what the investigator had
already told [defense] counselhat he found nothing tassist [Petitioner]” (Id.)
(emphasis in original.)

That criticism confuses the issue kbefadhe Court. The Court was not
adjudicating a claim of ineffective sistance of counsel which would have
required a showing that the lack of a fimaitten report ultimately had an impact
on the result at trial. See Strickland v. Washingto#66 U.S. 668, 694 (1984)
(holding that to succeed on an ineffectassistance claim, a “defendant must show

that there is a reasonable probability thatt for counsel’sinprofessional errors,
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the result of the proceeding would haweb different.”). Instead, the Court was
evaluating the voluntariness of Petitioner’s waiver of counsel. And whether the
final report ultimately would havehelped Petitioner's case has no bearing
whatsoever on that issue.

The key point in time for the voluntagaes inquiry was the moment at which
Petitioner made the decision to waive hghtito counsel, and the relevant facts
were those known to Petitionat that time. When Petitioner decided to waive his
right to counsel, Petitioner had no waykmiowing whether the final report would
(1) reveal new and helpful informati uncovered during later phases of the
investigator's work or (R merely confirm the investigator’s preliminary oral
report. Thus, at that moment, the lack the final report was a fundamental
problem for Petitioner anplaced Petitioner in an impsible position. Moreover,

even if the investigator’s final report hattimately turned out to be unhelpful to

Petitioner, that would not somehow have retroactively lessened the coercive

circumstances created by the absenceheffinal report at the time Petitioner
waived his right to counsel. Thus, théimhte contents of the report are entirely
irrelevant to whether Petitionarivaiver of counsel — madeforePetitioner knew
what the final report would say — was voluntary urfelaetta

Third, Respondent faults the Court fating defense counsel's response to

the prosecution’s motions in limine as evidence that defense counsel was
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unprepared. Respondent stresses that the Court has not idewiifyedalid basis

by which [defense] counsel could haveaiously opposed the motions beyond
what he did.” (Mot. for Stay at 11, Pg. ID 7016) (emphasis in original.) Again,
Respondent focuses on the wrong issue. The Court was not addressing an
ineffective assistance claim in which tiener would have had to show that
defense counsel missed a viable ground for opposing the prosecution’s motions.
Instead, the question before the Court focused on whether the circumstances
experienced by Petitioner whére waived his right to counsel deprived him of a
truly free choice.

And the manner in which defense coeinsesponded to the motions did
undermine Petitioner's ability to make aaf choice because defense counsel's
responses conveyed a clear lack of prepmara More specifically, defense counsel
announced that he would have had advélasis on which to oppose one of the
motions if only he had been aware of, and properly understood, the facts
underlying the motion. Seel-24-2006 Trial Tr., ECF #8-at 31-34, Pg. ID 486-

87.) As the Court explained in detail the Amended Opion and Order, that
confessed error contributeto Petitioner's reasonable conclusion that defense
counsel was not prepared and reinforcedPietitioner that he faced the prospect of
proceeding to trial with an unpreparatiorney or representing himselfSgeAm.

Op. and Order at 7-9, Pg. ID 6854-56.m§ly put, even if defense counsel did not
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actually miss a viable ground for oppugithe prosecution’s motions in limine,
defense counsel's admission that he was aware of the facts related to the
motions did undermine the voluntarineg$etitioner’s waiver of counsel.

Fourth, Respondent contends that @ourt wrongly cited defense counsel’s
miscalculation of Petitioner’s sentencing dglines as evidence that he was not
prepared for trial. Respondent notes ttadtulating the guidelines before trial is a
challenging endeavor and that pre-triatiraates are always subject to change
based upon the facts elicitedtaal. All true. But tle magnitude of the guidelines
miscalculation here was staggering — thgh end of the actual range was more
than225 monthgreater than the high end offelese counsel’s calculations — and
cannot be explained by any of the routcigllenges that an attorney faces in
preparing a pre-trial estimatellhe gross miscalculation r&ly evidences a lack of
preparatior.

Finally, Respondent faults the Court for citing defense counsel’s opening

statement as evidence that he was unpeebaRespondent makes too much of the

* The Court acknowledges that the guidetinerror did not contribute to the
involuntariness of Petitionerigaiver of counsel because the error was unknown to
Petitioner when he made the waiver. Huer the seriousness of the error does
help to confirm the Court’'s conclusienamply supported by other evidence — that
defense counsel was not prepared. Ngtadtcording to the state trial judge,
defense counsel was bothpexienced and competergeg 1-24-2006 Trial Tr.,
ECF #8-7 at 9-11, Pg. ID 464-66), and thlus guidelines error is best understood
as having been caused by a lack of pramaranot a lack of competence or lack of
experience with the guidelines.
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Court’s treatment of the opening statemnenVhile the Court did describe the

opening statement, it placedrydittle weight on the statement. The Court simply
observed that in the overall contexttbe other compelling evidence of defense
counsel’'s lack of preparation, defe counsel's opening statement could
reasonably have contributed to Petitiosebelief that defense counsel was not
prepared.

C. The Court Did Not Err in Considering and Citing Circuit-Level
Precedent

In support of its grant of habeadie& the Court consigred and cited the
Sixth Circuit’s published decision idames v. Brigano470 F.3d 636 (6th Cir.
2006). InBrigano, the Sixth Circuit, applying ABPA, affirmed a grant of habeas
relief. The Sixth Circuit held that tretate appellate court unreasonably affirmed
the petitioner’s conviction evehdugh, in clear violation dfaretta he was forced
to choose between self-representation amarepared counsel. Respondent insists
that the Court’s reliance darigano was “misplaced” because “only decisions of
the United States Supreme Court constitciearly established federal law for
purposes of [AEDPA,] 28 U.S.C. § 2254(d){1(Mot. for Stay at 14, Pg. ID
7019.)

Respondent is absolutely correct:.federal court may not find clearly
established federal law in circuit levelepedent. But the Court did not do that.

Instead, the Court identifieBaretta as the applicable clearly established federal
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law. And the Court judged the stadppellate court’'s decision agairfsarettas
requirement that a waiver of counsel be truly voluntariie Court found the state
appellate court’s decision to be an uas®nable application of Faretta, not an
unreasonable application of Brigano @ny other circuit-level precedentThe
Court’s decision did not gend upon the existence Bfigano; indeed, because
the state appellate court’s decisit so plainly incompatible with-arettas
voluntariness requirement, the Court wibubave reached precisely the same
conclusion even withougrigana

In any event, the Court did not exte AEDPA’s strict limitation on the
source of clearly established federal law by lookingriganoin the course of its
analysis The decision inBrigano affirmed reliefunder AEDPA and thus it
necessarily(1) did not establish any new federaw and (2) appliesnly clearly
established federal laW.The key point here ihat circuit precedent, likBrigana,
granting or affirming relief under AEDPAhereinafter “AEDPA Relief Circuit

Precedent”)already accountdor AEDPA’s severe limitation on the source of

* The Sixth Circuit inBrigano was careful to note #t it was adhering to the
clearly established waivesf counsel standard frofaretta The respondent in
Brigano argued that the court should not follow its prior rulingFHawler v.
Collins, 253 F.3d 244 (6th Cir. 2001), becausat decision “was based on a
reading ofVon Moltke v. Gillies332 U.S. 708 (1948) Brigano, 470 F.3d at 644.
But the Sixth Circuit stressed thiatcould properly seek guidance frorowler,
which was decided under AEDPAecausd-owler involved “an application of
Faretta” Brigano, 470 F.3d at 644.
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clearly established federkw, and thus &ederal court doesot bypass AEDPA’s
limit on the source of that law by consiohey AEDPA Relief Circuit Precedent.

The Supreme Court’s recent decisionGlebe v. Frost _ U.S. _, 135 S.
Ct. 429 (2014), confirms that a fedeurt does not improperly expand the
source of clearly established fedelalv by considering AEDPA Relief Circuit
Precedent as part of its analysis. Qlebe the Supreme Court explained that the
Ninth Circuit’s reliance on it®wn prior cases was erronedascause those cases
were not decided under AEDPA and thdid not adhere to AEDPA’s extremely
limited source of clearly established federal law

Attempting to bridge the gap betweeéterring [v. New
York 422 U.S. 853 (1975)] and this case, the Ninth
Circuit cited two Circuit precedentsdnited States v.
Miguel, 338 F.3d 995 (C.A.9 2003), atbnde v. Henry,
198 F.3d 734 (C.A.9 2000)—for the proposition that
“preventing a defendant dm arguing a legitimate
defense theory constitutessttural error.” 757 F.3d, at
916. As we have repeatedly emphasized, however, circuit
precedent does not constituteéatly established Federal
law, as determined by the @eme Court.” § 2254(d)(1);
see.,e.qg, Lopez v. Smitth74 U.S. ,——, 135 S. Ct.
1, 4-5, L.E®@d —— (2014)er curiam). The Ninth
Circuit acknowledged this rule, but tried to get past it by
claiming that circuit precedent could “ ‘help ... determine
what law is “clearly establiske’ * ” 757 F.3d, at 916, n.

1. But neitheMiguel nor Condearose under AEDPA, so
neither purports to reflect ¢hlaw clearly established by
this Court’'s holdings. The Ninth Circuthus had no
justification for relying on those decisiarfSeeParker v.
Matthews,567 U.S. ——, ——, 132 S. Ct. 2148, 2155-
2156, 183 L.Ed.2d 32 (2012)€r curiam).

17



Glebe 135 S. Ct. at 431 (all emphasis added).

Likewise, in the Supreme Court'shatr recent decisions disapproving of
reliance on circuit court precedent, thevéy courts had consulted their own prior
decisions that weraot decided in accordance witkEDPA's strict limitation on
the source of clearly &blished federal lawsee, e.gWhite v. Woodall134 S. Ct.
1697, 1702 n.2 (2014) (criticizing Sixth r€uit for its reliance on one of its pre-
AEDPA decisions);Lopez v. Smith135 S. Ct. 1, 4-52014) (criticizing Ninth
Circuit for its reliance on onef its pre-AEDPA decisionsyarker v. Matthews
132 S. Ct. 2148, 2155 (2012)ifecizing Sixth Circuit for relying upon one of its
prior decisions that was decided “under pre-AEDPA PywRenico v. Left559
U.S. 766, 778-79 (2010) (criticizing SixW@ircuit for relying on its own prior
decision inFulton v. Moore 520 F.2d 522 (6th Cir. 2008), a decision in which the
Sixth Circuit expressly declined to decide whether AEDPAd@ernovoreview

applied). These decisions do not hold thdééderal court erreously expands the

°As noted above, the Supreme CourtRarker criticized the Sixth Circuit for
relying upon one of its pre-AEDPA demsis on habeas review. The Supreme
Court also said that the Sixth Circuit efrim citing one of its decisions applying
AEDPA, Broom v. Mitchell 441 F.3d 392, 41¢bth Cir. 2006).See Parkerl32 S.

Ct. at 2155. However (and this is criticahe Supreme Court stressed that the rule
the Sixth Circuit applied ilBroom did not accurately reflect clearly established
federal law and thus didot comply with AEDPA.Id. Thus,Parker cannot be
read as faulting a circuit coudr relying on AEDPA precedent, likBrigano here,
that properly reflects clearly established deral law and properly applies
AEDPA's restrictive standards.
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source of clearly established fedelalv by considering AEDPA Relief Circuit
Precedent.

Numerous Sixth Circuit decisions undsee that this Court’s consideration
of Brigano did not run afoul of AEDR. This Court considere&rigano when
analyzing whether Petitioner’'s waiver adunsel satisfied the clearly established
voluntariness standard frofaretta The Sixth Circuit has likewise regularly
considered AEDPA Relief Circuit Precedein order to determine whether a
clearly established federal stiard has been violated.

The Sixth Circuit's cases analyzingeffective assistance of counsel claims
under AEDPA are particularly instructiveln those cases, the Sixth Circuit has
often looked to its prior decisions affiing habeas relief under AEDPA to guide
its determination of whether the chaliged performance byoansel fell below the
Stricklandstandard. See, e.g.Peoples v. Lafler734 F.3d 503, 513-14 (6th Cir.
2013) (citingCouch v. Booker632 F.3d 241, 247 (6t@ir. 2011) as support for
finding that counsel’s failure to tracklown available winesses fell below
Stricklandstandard)Couch 632 F.3d at 246 (citinBigelow v. Haviland576 F.3d
284, 287-88 (6th Cir. 2009) for propositioratht is an especiallglear violation of

Stricklandfor counsel to fail to track dowaseful leads provided by defendant);

® A finding of ineffective assistance isf course, insufficien on its own, to
support a grant of habeas relief under ABDRRelief is warranted only when the
state appellate counas unreasonably appli&drickland
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Bigelow 576 F.3d at 288 (citinfRamonez v. Berghyid90 F.3d 482488-89 (6th
Cir. 2007) for propositiothat failure to track down witnesses fell bel8tvickland
standard)English v. Romanowksb02 F.3d 714 (6th Cir. 2010) (citifrgamonez,
supra for proposition that failure to inviegate potentially favorable testimony fell
below Stricklandstandardj.

This Court also considerd&®figanowhen analyzing thaltimate question of
whether the state appellateurt unreasonably appli¢éaretta The Court did not
err in considerindrigano for that purpose Brigano applied the same standard of
review (AEDPA), applied the sanwearly established federal lawdretta), and
involved the same core facts (a waieércounsel by a habeas petitioner who was
forced to choose between unprepared celuasd self-representation). Few cases
could bemore relevant to the proper resolomi of Petitioner's habeas claim.
Indeed, it would make no sense to conde — and AEDPA plainly does not require
the conclusion that — a federal court must ignore a prior circuit-level decision

holding, under AEDPA, that a similarlyugated habeas petitioner was entitled to

’ Other circuits likewise cite their ownipr decisions granting or affirming relief
under AEDPA for this same purposgee, e.g.Campbell v. Reardqn/80 F.3d
752, 764 (7th Cir. 2015) (citg several prior Seventh rCuit decisions granting or
affirming relief under AEDPA in support giroposition that counsel’s failure to
present testimony fell belo®tricklandstandard)Grant v. Locke{t709 F.3d 224,
234 (3d Cir. 2013) (citing prior Third €@uit decision affirming relief under
AEDPA for proposition that counsel’s farkito introduce impeachment evidence
fell below Stricklandstandard).
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relief. And case law confirms that federal court condting a review under
AEDPA may consult similar AEDPA RefieCircuit Precedent as a guide in
answering the ultimate question of wihet the petitioner ientitled to habeas
relief®

Finally, Respondent argues thB8rigano “is factually distinguishable”
because the state trial court Brigano failed to explain the risks of self-
representation to the petitioner, and éh&as no similar failure in Petitioner’s
case. (Mot. for Stay at 14-15, Pg. TD19-20.) The Cousexpressly acknowledged
that distinction in the Amended Opam and Order andmore importantly,
explained why the distation does not diminisiBrigands applicability to this
case. $eeAm. Op. and Order at 28 n.5, Pg. @75.) While the Sixth Circuit in

Brigano did conclude that the trial court violat€@retta by failing to warn the

® See, e.g.Yenawine v. Motley402 Fed. App’x 997 (6th Cir. 2010) (reversing
denial of habeas relief because SixtincGit had previously ruled that a petitioner
was entitled to relief under AEDPA wheee state appellate court affirmed his
conviction in the face of a similar constitutional err@grt. deniedl32 S. Ct. 91

(2011); Simpson v. Warrem75 Fed. App’x 51, 61-63 (6th Cir. 2012) (affirming
grant of habeas relief on proseauab misconduct claim under AEDPA and
highlighting that in prior AEDPA case tt&xth Circuit previously granted habeas
relief based on siiar misconduct);Jackson v. Edward<l04 F.3d 612, 627-28 (2d
Cir. 2005) (affirming grant of habeadied under AEDPA and citing prior similar

decision affirming relief under AEDPA asupport for conclusion that state
appellate court decision wasreasonable application diearly established federal
law); Newman v. Harrington726 F.3d 921, 928 (7tRir. 2013) (citing prior

similar decision affirming grant of hahs relief under AEDP£or proposition that

the state appellate court’s rejection ofifp@ner’s similar claim was unreasonable).
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petitioner about the dangers s#lf-representation, thex@n Circuit independently
concluded that the triadourt unreasonably violatearetta when it forced the
petitioner in that case to choose beéw self-representation and unprepared
counselSee Briganp470 F.3d at 644. The Sixthr@uit said that the petitioner

was attempting to deal with appointed counsel that had
stated he was unprepared to go to trial and a trial court
judge intent on going forwdr with trial regardless of
appointed counsel's preparedness.

As such, [petitioner’'s] waer was not made knowingly
and intelligently, with “eys wide open”; the choice
between unprepared counsatlaself-representation is no
choice at allFowler v. Collins,253 F.3d 244, 249-50
(6th Cir. 2001) (citingaretta v. California422 U.S.
806, 95 S. Ct. 2525, 45 L.Ed. 362 (1975)). Contrary to
the Warden's assertiorfiowler is not based on a reading
of Von Moltke v. Gillies332 U.S. 708, 68 S. Ct. 316, 92
L.Ed. 309 (1948), but instead on an application
of Faretta,which looks at all of the circumstances
surrounding waiver of counsel to ensure that such waiver
was knowing and intelligent.

Id. at 644. So, even thougtBrigano is not essential tohe Court’s ruling, it
strongly supports the grant of habeas relief here.
In sum, the Court did not violate AEDPA by considerBiggano (and a

Third Circuit decision granting reliafnder AEDPA under similar circumstances)
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as part of its analysis. Thus, Respondent’s argument that this Court erroneously
consideredriganois not likely to prevail on appeal.

D. The “Substantial Case on the Merits” Issue

For all of the reasons explainedoxe, the Court has concluded that
Respondent has not shown a substantialihkod that it will succeed on appeal.
Respondent contends that she has norethelemonstrated a “substantial case on
the merits,’see Hilton 481 U.S. at 778, and that tf@®®urt should therefore deny
Petitioner’s Motion for Bond. Respondent’s criticisms of the Amended Opinion
and Order are carefully made and will syreeceive close attention by the Sixth
Circuit. But the Court need not deitively resolve whether Respondent has a
“substantial case on the merits” becaesen if that were true, the Court would
still grant bond. UndeHilton, even in the face of a “substantial case on the
merits,” a court properly grantond where the second and foudifton factors do

not “militate against releaseld. As explained below, that is the case here.

° The Court also quoted from a pre-AE®Eecision from the United States Court
of Appeals for the Seventh CircuiSéeAm. Op. and Order at 28-29 n.6, citing
and quotingWilks v. Israel 627 F.2d 32, 35 (7th Cir. 198@grt. denied449 U.S.
1086 (1981).) But the Court cited théilks decision solely because it contains a
more comprehensive discussiontioé same issues addressediliganoand in the
Third Circuit's decision granting refieunder AEDPA. The Seventh Circuit's
decision inWilks simply provided helpful backgund in understanding some of
the concepts involved ithis case. The Court did not glean from the Seventh
Circuit’'s decision either clearly establishé&deral law or the rule of decision it
applied to Petitioner’s claim.
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The Court does deem it appropriatepuse here to make one observation
concerning Petitioner’'s assessment ofg®eslent’s position oappeal. Petitioner
contends that the Amended Opinion andlé€r‘is impenetrable” and “the epitome
of unassailability”; that Respondent “hagexo percent chance of prevailing in the
Sixth Circuit”; and that, any appeal fmthe Amended Opinion and Order would
thus be “in bad faith” and “frivolous.” (Bt. for Bond at 4-5, 9-10, 16; Pg. ID
6888-89, 6893-94, 6900.) Thig/perbolic praise fothe Amended Opinion and
Order is vastly overstatednd the argument that an appeal by Respondent would
be in bad faith or frivolous is, itself, frivolous.

[I.  The Irreparable Injury to the State Factor Does Not Favor Continued
Detention

Respondent argues that the State hasang interest in keeping Petitioner
in custody while she appeals becauseiha flight risk ad a danger to the
community. There is suppofor this argument. AdRespondent fairly notes,
Petitioner has a criminal recorthcluding felony offenses.SgeRespondent’s
Answer, ECF #89 at 8-9, Pg. ID 7370-)/1Likewise, Petitioner's disciplinary
record while incarcerated raises causeciamcern. He has been found guilty of
several major misconduct violationscinding possession of weapons, possession
of a cellular telephone, and threatening a corrections offiSee {d.at 12-13, Pg.

ID 7375.) Finally, Petitionehas some incentive to fldeecause if the grant of
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habeas relief is reversed, Wél be forced to serve thsubstantial period remaining
on his sentence — at least thirty-eight more yeSee (dat 7-8, Pg. ID 7369-739
However, Petitioner offerseveral reasonable counterarguments as to why
he his level of dangerousness and nidkflight is not as high as Respondent
suggests. First, Petitioner notes that three felony convictions currently on his
record were not for crimes of violente Second, he points out that he has already
served an amount of time in custody that 8tate once deemed nearly sufficient to
protect the public from him. More spacdlly, Petitioner says that at the time of
trial, the State offered to permit him pdead guilty under a sentence agreement
that called for a sentencing guidelines ranf@é35-225 months (11.5-18.75 years)
(1-24-06 Trial Tr., ECF #8-7 at 21, Pip 476), and Petitioner points out that he

has already served more than ten yeacugtody. Petitioner sgsses that the State

1% Respondent also argues that the Calmbuld decline to release Petitioner
because certain witnesses who testifiedirzg} Petitioner at his trial have recently
been contacted as part of an allegedly improper effort to influence their testimony
at a possible re-trial. However, Respondent offers no evidence linking Petitioner
to this alleged misconduct.

! Petitioner’s criminal record appears peges 8-9 of Respondent’s Answer to the
Motion for Bond. EeeRespondent’'s Answer, ECF #89 8-9, Pg. ID 7370-71.)
The record includes convictions for possen with intent todeliver a small
guantity of drugs, one conviction for assery after the fact, and one conviction
for attempting to carrya concealed weaponld() Respondent’s Answer also
indicates that Petitioner has been coted of carjacking and armed robbery
offenses, but those convictions haveeb vacated by this Court and by the
Michigan Court of Appeals. Thus, tleeare no currently-valid convictions for
violent offenses on Petitioner’s criminal record.
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knew about his criminal history and thectimstances of the charged offenses at
the time it concluded that 11.5 years in custody would be sufficient to protect the
public, and he insists that there is ndsantial basis for the State to argue now
that the public would face a great risk frowm if he were freed after serving more
than ten years. Petitioner also obsertiest his co-defendants have already
completed their sentencesdare-joined society, and hagues that he should not

be deemed to present a substantially greddager to the public than his currently-
free co-defendants.

Third, Petitioner highlights that hieas established a support system that,
upon his release, will keep him on the riglatth and mitigate any potential risk to
the public. Most importantly, Petitioner idbeen offered a paid position as a
paralegal with the law fim owned and opeted by his current counsel. In
addition, Petitioner notes that his frienaisd family stand ready to provide him
emotional and financial supgorPetitioner reasonably argues that he is much less
likely to offend and/or flee with regulamployment, a steady source of income,
and substantial support frohis friends and family.

Fourth, Petitioner notes that whileshprison disciplinary record is not
pristine, he has not committeahy physical assaults agaimgher inmates or staff.
And Petitioner notes that Heas spent much of his tima custody intensively

studying the law and developing usefugaéskills and knowledge — both of which
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were apparent to the Court during the twotion hearings in this case. Petitioner
also points out that he has frequentlypke other inmates with their own legal
filings.*?

In sum, while Respondent has malsvalid concerns about Petitioner’'s
behavior and risk of flight, R#oner has offered some reasonable
counterarguments in support of his assarthat he will neither threaten the public
nor flee. After considering all of thesarguments, the Court concludes that the
Respondent’s legitimate concerns canaddequately addressed by the imposition
of a very strict set of release conditioftkescribed in detail below). Thus, the
Court concludes that this factor does naigh in favor of continuing Petitioner’s
detention.

[ll.  The Substantial Injury to Petitioner Factor Weighs Heavily in Favor of
Release

A successful habeas petitioner ffets “a continuing injury while
incarcerated."Newman v. Metrish300 Fed. App’x 342, 344 (6th Cir. 2008).

Thus, the interest of a prevailing habgaitioner in release pending appeal is

2 The Court has no doubt that Petitionerualy has the capability to provide
guality work as a paralegal. The Colmas twice allowed Petitioner to present
argument on his own behalf at motion hegs, and the Court has been impressed
with his mastery of complex issues of habeas procedure and constitutional law.

13 District courts in this Circuit and s#where have deemed the injury to be
“irreparable.” See, e.g.Ward v. Wolfenbarger340 F. Supp. 2d 773, 778 (E.D.
Mich. 2004);Burdine v. Johnsqr87 F. Supp. 2d 711, 717 (S.D. Tex. 2000).
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“always substantial. Hilton, 481 U.S. at 777. Having succeeded on his habeas
claim, Petitioner has a strong irgst in his release from custody.
Respondent counters with the following quote fridition:
But we also think that a sugsful habeas petitioner is in
a considerably less favorablgosition than a pretrial
arrestee, such as the responderfbaterno,to challenge
his continued detention pendiagpeal. Unlike a pretrial
arrestee, a state habeas petitioner has been adjudged
guilty beyond a reasonable douit a judge or jury, and
this adjudication of guilt has been upheld by the appellate
courts of the State.
Id. at 779. But the context of this obgation is important. The Supreme Court
made this statement in response to a |sfukpetitioner’'s argument that a district
court should not be permitted to coreicevidence of his dangerousness when
deciding whether to grant bond’he Supreme Court heldat a district court may
consider such dangerousne3dat conclusion does not in any way undermine the
Supreme Court’s earlier determination thaguccessful habeas petitioner “always”
has a substantial interest iecsiring his release pending appeal.
This factor weighs heavily in favor of releasirf@etitioner pending

Respondent’s appeal.

IV. The Public Interest Factor DoesNot Weigh in Favor of Continued
Detention

As Petitioner properly notes, the public has an interest “in the state not

continuing to incarcerate individuals [@kPetitioner] who have not been accorded
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their constitutional right to a fair trial.House v. Be)l 2008 WL 972709, at *2
(E.D. Tenn., April 7, 2008), vacatan part on other ground2008 WL 2235235
(E.D. Tenn., May 29, 2008). And while theltic also plainlyhas a right to be
safe from those who pose anmediate and serious #at to public safety, the
Court concludes that the release of Petitipsabject to the very strict conditions
outlined below, will not pose such a threathie public. The public interest factor
thus does not weigh in favof continued detentiotf.
V.  The Final Balance and the Sict Conditions of Release

For all of the reasons explained above, the Court concludes that Respondent
does not have a substantial likelihoodsatcess on appeal and that the second and
fourth Hilton factors — the interests of Respondent and the public — do not “militate
against release.Hilton, 481 U.S. at 777-78. Accordingly, the Court concludes
that the presumption of release has lvextn rebutted and thRetitioner should be
released from custody pending appeal.

But the Court also believes that impuas strict conditions of release is
appropriate to strike the proper balance between the interests of Petitioner,

Respondent, and the public. Accordinglytif@ner must comply with all of the

* The Court notes that Respondent also drasnterest in continuing Petitioner’s
custody and rehabilitation pemdi a final determination of its appeal, and that this
interest is strengthened given the gabsal time that remains on Petitioner’s
sentence. Nonetheless, for all of the oeasstated above, the Court concludes that
Petitioner’s interest in release still outgles Respondent’s interest in continued
detention.
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standard conditions of pre-trial releasopted by this Court for federal criminal
cases pending here and witle flollowing special conditions:

1. Within seven days of his relegsPetitioner shall commence paid
employment with his current counsel of record in this action and shall
remain so employed throughoutetiperiod that he remains free on
bond. Petitioner shall provide written pof of such employment to

the Court within seven days after commencing employment.

2. Petitioner shall designate a singlsidence and shall remain present
in that residence all times other than when Petitioner is at his place
of employment, at a meeting with laorney(s), or at medical and/or

mental health appointments.

3. Petitioner shall submit to 24-hour GHnonitoring and shall pay for

said monitoring at his own expense.

4, Petitioner shall not have any contadirectly or indirectly, with any
person who testified against Petition&t his criminal trial or any
person who may reasonably be expected to testify against Petitioner at
a re-trial. Petitioner shall not i@any way encourage or condone any
other person to have such contadbthing in this order shall prohibit
Petitioner’'s attorney (or an insggator employed by Petitioner’s

attorney) from attempting toontact potential withesses.

5. Petitioner shall refrain from consung alcoholic beverages and from
using any controlled substancesxdept if prescribed by, and as

directed by, a licensed physician).
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6. The Pre-Trial Services unit of the Court shall supervise Petitioner
while he is free on bond and shall monitor his compliance with all of

the conditions imposed by the Court.

VI. A Stay of This Court’s Order to Re-Try Petitioner is Appropriate

The State has a strong interest inay sif this Court’s order requiring the
State to re-try Petitioner within ninety dayskits grant of habealief. A re-trial
will require the State to expend subsiainresources. In contrast, given the
Court’s decision to release Petitioneridg the appeals press, Petitioner has no
strong countervailing interest in a prompttrial. Accordingy, the Court’s prior
Order requiring the State te-try Petitioner is stayed tinfurther written order of
this Court.
VII. A Stay of This Order Granting Bond is Appropriate

Respondent has requested that thisir€stay any order granting bond in
order to allow an appeal of such orderthe Sixth Circuit. That is a reasonable
request. Accordingly, this Court stagfis Order grantindgond to Petitioner for
twenty-one days. If the Court’s Ordgranting bond remains undisturbed at the
conclusion of the twenty-one day pmd| Petitioner may request that the Court

Issue the actual bond papers requiring his release.
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CONCLUSION

For the reasons stated aboMelS HEREBY ORDERED that:

o Petitioner’'s Motion for Bond (ECF #80) GRANTED subject to the
conditions detailed abov@ll of which Petitioner shall strictly and
literally comply with while free orbond). However, this grant of
bond isSSTAYED for twenty-one days from ¢hentry of this Order. If
the Court's Order granting bond remains undisturbed at the
conclusion of the twenty-one dgeriod, Petitioner may request that

the Court issue the actual bongpes requiring his release.

o Respondent’s Motion for Stay (ECF #85) GRANTED, and the
State is under no obligation to re-try Petitioner during the pendency of

Respondent’s appeal.

o Petitioner's Expedited Reé#l Motion (ECF #82) I©ENIED in light
of this Court’s decision to stay pending appeal the portion of its

Amended Opinion and Order requiritige State to re-try Petitioner.
o Petitioner’s Motion for Oral Argument (ECF #92)D&ENIED.

s/MatthewF. Leitman
MATTHEW F. LEITMAN
UNITEDSTATESDISTRICTJUDGE

Dated: March 4, 2016

| hereby certify that a copy of the foreggidocument was served upon the parties
and/or counsel of record on March20)16, by electronic means and/or ordinary
mail.

s/HollyA. Monda
Case Manager
(313)234-5113
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