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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SAMUEL DANTZLER,
Petitioner, Case No. 13-14764

Honorable Laurie J. Michelson

V.

RANDEE REWERTS,

Respondent.

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS
[1] AND GRANTING LIMITED CERTIFICATE OF APPEALABILITY AND
DENYING MOTION FOR RECONSIDERATION [26]

Following a jury trial in state court, Samuel Dantzler was convicted of first degree murder.
His appeals were unsuccessful. i®av seeks a writ of habeasrpos in federal court under 28
U.S.C. § 2254. His petition ras 10 claims for relief.

Because the Michigan state courts’ findirg® not contrary to, or an unreasonable
application of, clearly established Federal lawbased on an unreasorabletermination of the
facts, the Court cannot grant Dalet’s application for a writSee28 U.S.C. § 2254(d). The Court
will, however, grant Dantzler a certificate ayfpealability for his fifth and eighth claims.

I

The Michigan Court of Appealfound, presumably correctiWagner v. Smithg81 F.3d

410, 413 (6th Cir. 2009), the following facts:

This case arises from the January 2006, gabaating and murdef Bernard Hill.
That night, Hill “jumped on” his ex-girlfriend, Quiana Turner, with whom he had

The proper respondent in a habeas case iwdnden of the facilitywhere the petitioner
is incarcerated. Seedwards v. JohnsA50 F. Supp. 2d 755, 757 (E.D. Mich. 2006). Thus, the
Court substitutes Warden Randee Rewerts, the current Warden at the Carson City Correctional
Facility, in the caption.
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a child. After assaulting Turner, Hill went to Nikitta McKenzie’'s apartment;

McKenzie was Hill’s current girlfriend. Sometime after 12:45 a.m., Hill looked out

a window and saw shadows moving about.Hitein the living room closet and

someone kicked in the front door. Siabk men wearing black clothing, including

black hats, rushed into McKenzie'saapment. One of the men shoved a gun in

McKenzie’s face and demanded to know ill kived there. McKenzie told the men

that Hill lived in the apartment, but wanot home. The man with the gun again

demanded to know if Hill lived there arsthe repeated her response. Hill then

emerged from the closet. McKenzie reteghto the bathroom and waited for the

men to leave. She heard loud crashes, furniture falling, and the men fighting.

Finally, she heard Hill scream, followdxy gunshots. The room fell silent. She

discovered Hill's body nearby; he died frasingle gunshot wound to the back of

his head. A jury convictedefendant of first-degree lémy murder on the theory

that he either killed Hill or aided arabetted in Hill's murder while participating

in breaking and enteringcKenzie’s apartment.
People v. DantzlemMNo. 303252, 2012 WL 2335913, at *1 (Mich. Ct. App. June 19, 2012).

During the trial, the crucial piece of evideragainst Dantzler waskdack knit cap left at
the crime scene. Testing on the hat showedDaatzler's DNA profilematched a DNA profile
found on the interior rim othat hat. (ECF No. 7-13, PagelD.638; ECF No. 7-14, PagelD.772—-
773.) The state’s DNA expert found multiple additiobD&IA samples on the hat that could not be
positively identified. (ECF No. 7-14, PagelD.775-7785.) The state’s expert did not compare
these profiles to the DNA of the other suspebirged in the murdgfECF No. 7-14, PagelD.826—
831.) Before trial, the trial judgawarded funds for the defensehioe an independent expert to
analyze the DNA evidence. (ECF 7-18, PagelD.11B@fense counsel attempted to hire two
experts. The first had a conflict of intereatiahe second had a retainer fee of $2,500, which the
court refused to authorizéd() Defense counsel “did not seakagher expert and did not enter any
evidence to establish that other experts were unavailalle.Af trial, the defase did not call an
expert withess to address the DNA evidence.

Following his conviction, Dantzler filed an aggd of right. His appkate counsel raised

three claims: (1) the trial court's modification afrequested adverse-inference jury instruction



violated Dantzler’'s constitutional rights, (2) the evidence presented at trial was so insufficient as
to render Dantzler's constion a violation of duerocess, and (3) theidt court’'s denial of
necessary funds for a DNA expert denied Remtdue process. (ECF No. 7-18, PagelD.1169-
1206.)

The Michigan Court of Appeals affirme®antzler's conviction (ECF No. 7-18,
PagelD.1156-1159) and the Michigan Supreme Couniedehis applicatiorior leave to appeal
because it was “not persuaded that tjuestions presented should be reviewdekbple v.
Dantzler, 823 N.W.2d 595 (Mich. 2012) (mem.).

Dantzler then filed a petition for writ of habeaspus in this Cour(ECF No. 1.) He raised
the claims he presented on direghegl as well as a claim thastappellate counsel was ineffective
for failing to raise claims of ineffective assistance of trial counsel.

Dantzler subsequently filed a tan to stay the case so that he could return to state court
and pursue relief with respect to his ineffectagsistance of counsel at@. This Court granted
the motion. (ECF No. 1))

Dantzler’'s motion for relief fronqudgment raised seven claims, including that trial counsel
was ineffective for failing to hire an indepemdddNA expert after funds were granted by the
court, and appellate counsel was ineffective for failing to raise this issue on direct appeal. (ECF

No. 20-3, PagelD.1672-1673.)

2 Warden Rewerts asserts that Dantzlerritl file his motion for relief from judgment
within the 30-day time limiset by the Court’s orde(ECF No. 19, PagelD.1622.) The motion for
relief from judgment was sigdeand dated September 14, 2014, bwtas not filed in the trial
court until September 25, 2014. (ECF No. 20-336B.1675.) For purposes of complying with
the Court’s order, the motion waeemed filed when Dantzler titgeplaced it in his facility’s
mail system. Rules Governing Section 2254 Casesitltiited States District Courts, Rule 3(b)
(“A paper filed by an inmate confined in an ithgion is timely if deposited in the institution’s
internal mailing system on or before the last day for filing.”)
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Dantzler's motion for relief fromudgment was denied by tliséate trial court. (ECF No.
20-4.) Dantzler filed an applicatidor leave to appeal the denialboth the Michigan Court of
Appeals and the Michigan Supreme Court. Both were denied.

Dantzler then returned to this Court aildd a supplemental brief raising 10 claims for
relief. These claims include the three claims raedlirect appeal, five of the claims raised in
the motion for relief from judgment, abdo additional claims. (ECF No. 11, PagelD.155861.)
Warden Rewerts has filed a response. (ECF No. 19.)

.

The Antiterrorism and Effective Death PégaAct (“AEDPA”) (and 28 U.S.C. 82254 in
particular) “confirm[s] that state courts atke principal forum for asserting constitutional
challenges to state convictiongdarrington v. Richter562 U.S. 86, 103 (20119ee also Cullen
v. Pinholstey 563 U.S. 170, 182 (2011). If a claim was taticated on the merits in State court
proceedings,” this Court cannot grant habeas comglief on the basis of that claim “unless the
adjudication of the claim . . . resulted in a dem” (1) “that was contrg to, or involved an
unreasonable application of, cleadgtablished Federal law, as determined by the Supreme Court
of the United States” or (2) “that was based omareasonable determination of the facts in light
of the evidence presentedtire State court proceedingsee28 U.S.C. § 2254(d). A state court’s
application of federal law is unreasonable oiflythe petitioner can demonstrate that it is
“objectively unreasonabl@&ot merely wrong[.Woods v. Donaldl35 S. Ct. 1372, 1376 (2015).
The court’s reasoning must be “so lacking in jisifion” that the errois “beyond any possibility
for fairminded disagreementHarrington v. Richter 562 U.S. 86, 103 (2011). The standard is
“intentionally difficult to meet.’"Woods 135 S. Ct. at 1376 (citation and internal quotations marks

omitted).



[1.

Dantzler’s first three habea$aims were raised on direappeal and adjudicated on the
merits by the Michigaourt of AppealsSee Dantzler012 WL 2335913. Thus, when evaluating
these claims the Court mugipy the framework of § 2254(d).

A.

Dantzler’s first habeas claim asserts thafjting was erroneously instructed regarding the
destruction of the victim’s fingeail clippings by the WaynedLinty Medical Examiner’s Office.
Defense counsel argued at trial that because thvas evidence that the victim fought with his
attackers, DNA could have been recovered frasmhil clippings proving @it someone other than
Dantzler murdered the victim. Defense counssjuested an adverseference instruction,
directing the jury to assume that analysigh# clippings would have been unfavorable to the
prosecution’s case. Dantzler assént the trial court instead erranesly instructed the jury that
they “may consider’—rather than “may imfe-“whether this evidence would have been
unfavorable to the prosecutor’s case and fabier to the defendant’s case.” (ECF No. 11,
PagelD.1511-1514.)

The Warden asserts that rewi of the claim is barredy Dantzler's approval of the
instruction as read to thery and that the claim is nevertheless without merit.

The Michigan Court of Appeals denied thaiol during Dantzler'sappeal of right as
follows:

By affirmatively approving the instrucin, defendant’s lawyewraived any claim

that the instruction was erroneo®&ople v. Carter462 Mich. 206, 215-216; 612

N.W.2d 144 (2000). Hence, tleeis no error to reviewd. at 216.

Even if defendant’s trial lawyer had netaived this claim of error, we would

nevertheless conclude that the trimud did not plainly err in giving this

instruction. See People v. Carings460 Mich. 750, 763; 597 N.w.2d 130
(1999). ...



In general, a defendant is not entitlecatoadverse jury ingiction unless he can

demonstrate that the police deged evidence in bad faitReople v. Davis199

Mich. App. 502, 515; 503 N.W.2d 457 (1993). Defendant failed to introduce any

evidence of bad faith, and the proseeuntoffered evidence indicating that the

destruction resulted from a mishap arstard procedures for discarding evidence

in unsolved cases, rather than bad faith. The medical examiner maintained the

evidence for over three years beforeirtadvertent destruction, and defendant

failed to show any indication that the dieal examiner colluded with police to

destroy the evidence. The law did not require the trial court to grant defendant any

instruction regarding the fingernails, and because defendant benefited from the

instruction, the trial court’s refusal toclude the defendant’s preferred language

did not amount to error, let alorgror that affected the outcom@arines 460

Mich. at 763.

Dantzler, 2012 WL 2335913 at *2.

The Warden first contends that review aktblaim is barred because Dantzler's counsel
approved of the jury instructions after they wesead to the jury. Under the procedural default
doctrine, a federal habeas court will not revieguastion of federal law # state court’s decision
rests on a substantive or procedistate law ground that is ingendent of the federal question
and is adequate to support the judgm&eeColeman v. Thompsps01 U.S. 722, 729 (1991).
However, “federal courts are not required to address a procedural-defaeltbefore deciding
against the petitioner on the meritbltidson v. Jones351 F. 3d 212, 215 (6thir. 2003) (citing
Lambrix v. Singletary520 U.S. 518, 525 (1997)). It may be more economical for the habeas court
to simply review the merits of the Dantzler'sichs, “for example, if it were easily resolvable
against the habeas petitioner, whereas the progieldar issue involved cortipated issues of state
law.” Lambrix 520 U.S. at 525. In the present case Qbart deems it more efficient to proceed
directly to the merits, especially because tlaéntican be easily res@d based on the record.

The Michigan Court of Appealsinalysis of the claim under plain-error review must be

given deference under § 2254(8ge Stewart v. Trierweile867 F.3d 633, 638 (6th Cir. 2017).

That means that Dantzler must show the stpfmeléate court’s decisiofwas contrary to, or



involved an unreasonabbgpplication of, clearly establishdeederal law” or‘was based on an
unreasonable determination of the facts in lighthe evidence presented in the State court
proceeding.” 28 U.S.C. 8§ 2254(d). “To warrant habveésf, jury instructions must not only have
been erroneous, but also, taken as a wholeinfon that they rendered the entire trial
fundamentally unfair.Doan v. Cartey 548 F.3d 449, 455 (6th Cir. 2008) (quotigstin v. Bell

126 F.3d 843, 846-47 (6th Cir. 1997) (internal quotation marks omitted)). Further, an instruction
“may not be judged in artificial isolation, but must be viewetth@écontext of the overall charge.”

Id. at 147.

In Arizona v. Youngbloqd88 U.S. 51 (1988), the Supremeut articulated the test for
analyzing the constitutionality of police destruction of “evidentiary material of which no more can
be said than that it could have been subjectéests, the results of which might have exonerated
the defendant.” 488 U.S. at 57. This “potentiaibeful evidence” only violates due process when
a defendant “show(s] bad faitm the part of the policeld. at 58. “The presence or absence of
bad faith by the [government] for purposes of the Due Process Clause must necessarily turn on the
[government’s] knowledge of the exculpatory \alaf the evidence at the time it was lost or
destroyed.d. at 56 n.*. Further, “where the governmenheégligent, even grossly negligent, in
failing to preserve potential eXpatory evidence, the bad faith requirement is not satisfied.”
United States v. Wrigh260 F.3d 568, 570 (6th Cir. 20Q{Internal citations omitted).

Dantzler has not shown that the Michigan GadirAppeals’ finding tat the police did not
act in bad faith was unreasonalf®e?28 U.S.C. § 2254(d). During tti& was revealed that the
Wayne County Medical Examiner initially presedvddippings taken from the victim’s fingernails.
(ECF No. 7-12, PagelD.474.). Thigppings were collected becaustthe possibility that DNA

from one or more of the attackers may have teansdl to the victim if he scratched his attacker.



(Id.) Police officers retrieved a samplkthe victim’s blood for analys, but they failed to retrieve
the clippings, and they remained at the Medieminer’s Office until they were destroyed in
2009. (d. at PagelD.498.) Given the fatiat the clippings were initilg retained in order to aid
the identification of the victim’s attackers, andlie absence of any indication that the police or
prosecution thought that an analysfghe clippings would haveded Dantzler’s defense, it was
reasonable for the Michigan Court of Appealéinid that the destructiowas not a product of bad
faith. See28 U.S.C. § 2254(d)(2). Dantzler was theref not entitled to an adverse inference
instruction under state law, naas he entitled to relief und¥oungbloodAccordingly, Dantzler
has failed to demonstrate thaethdjudication of his first clairwas contrary to, or involved an
unreasonable application of, clyaestablished Supreme Colaw. 28 U.S.C. § 2254(d).

B.

Dantzler's second habeas claim asserts toastitutionally insufficient evidence was
presented at trial to prove (mnd a reasonable doubt) that he wae of the perpetrators of the
crime. Dantzler asserts that the only evidenoditey to prove his involvement consisted of: (1)
testimony from the victim's mother, Janet Buhat a gold-colored caseen outside her home
before the murder was Dantzler’s car, (2) spa@mn that Dantzler had a motive to commit the
crime because the woman beaten by the victim, i@ulairner, was his niece, and (3) the presence
of his DNA on the black hat found at the crime scene.

Dantzler argues that this evidence was insigfit to prove that he participated in the
murder. He points out that neither Burt nor anyelse identified him as beg at Burt’s residence
prior to the murder or at the victim’s apaem during the crime. (ECF No. 11, PagelD.1515.) He

further asserts that while the presence of his [@HAhe hat may indicate that he wore that hat at



some point in time, it does not prove beyond a reaserththlbt that he wore the hat at the time of
the murder.I@. at PagelD.1516.)

After reciting the controlling constitutional standard for determining whether
constitutionally sufficient evidence was presenagdrial to sustain Dantzler's conviction, the
Michigan Court of Appeals rejected the claim as follows:

The prosecution presented sufficient circtamtial evidence for a reasonable jury

to conclude that defendant participatedthe breaking and entering and Hill's
murder. Most telling, the psecution presented DNA eeidce from the black knit

cap found at the scene of the murder, shgwiat defendant wore the hat. The hat
also contained DNA from Hill. From this evidence, a jury could rationally find that
defendant was present at McKenzie’s &pant on the night in question and that

he physically participated ithe attack on Hillwhich ultimately ended with Hill’'s
murder. Defendant’s explanation that another person placed his DNA in the hat was
implausible and the jury was free tgee that testimonys incredible. SeRoper

286 Mich. App. at 88.

The prosecution also presented othergjrcircumstantial evidence that defendant
participated in Hill's murder. The prosecution established that Hill had beaten
Turner the night of his murder. Hill's mother testified that two of defendant’s
relatives visited her house looking for Hilhdthat they arrived in defendant’s car.
When she did not answer the door, the men left in defendant’s car, which was full
of men. Thereafter, a grouf men broke down McKeme's front door before
beating and murdering Hill. Although H#mother and Turner had agreed that
Hill's mother would watch Turner’'s lbg for the remainder of the weekend,
Turner’s cousin picked her up later thmbrning after Hill's murder but before
Hill's mother learned of her son’s death. Based on these facts, the jury could
rationally infer that Turner’s relatives dluding defendant, wetae men that killed

Hill. In his defense, defendant stated thatand Hill remained friendly despite the
fact that Hill had beaten Turner several times in the past. But the jury was free to
disregard that testimony.

The prosecution presented sufficient eviceeto sustain defendant’s conviction.
Dantzler, 2012 WL 2335913 at *3.

Under clearly established federal law, the citionquiry on review of the sufficiency of
the evidence to support a criminal conviction“ighether the record evidence could reasonably

support a finding of guilt beyond a reasonable douldckson v. Virginia443 U.S. 307, 318



(1979). “Sufficiency of the evidence is determirfeain the totality of the evidence presented,
including circumstantial evidence and inferenddnited States, v. Lewidlo. 18-6157, 2019 WL
5304487, at *4 (6th Cir. 2019%ee alsdJnited States v. Garcj&58 F.3d 714, 718-19 (6th Cir.
2014). A reviewing court is not required to “ask itself whethéelieves that the evidence at the
trial established guilt beyond a reasonable dduktead, the question is whether, after viewing
the evidence in the light most favorable to the prosecugioyrational trier of fact could have
found the essential elements o€ tbrime beyond a reasonable dould.” at 318-19 (internal
citations omitted) (emphasis in original). Furtherey a reviewing court “faced with a record of
historical facts that supportemflicting inferences must presumeven if it does not affirmatively
appear in the record—that the trad fact resolved any such cdiofs in favor of the prosecution,
and must defer to that resolutiohd’ at 326.

Federal courts reviewing stateurt decisions are limited nother layer of deference.
When reviewing a state court decision that rejecsufficiency of the evidence claim a federal
court may grant habeas relief only if the stabeirt decision was an objectively unreasonable
application of theJacksonstandardSee Cavazos v. Smith65 U.S. 1, 2 (2011). For a federal
habeas court reviewing a state court deternunahat sufficient evidence was presented, “the
only question undedacksonis whether that finding was so insupportable as to fall below the
threshold of bare rationality.Coleman v. Johnsorb66 U.S. 650, 656 (2012). A state court’s
determination that the evidence does not falbwethat threshold is entitled to “considerable
deference under AEDPAIY.

The Court finds that the Michigan CooftAppeals did not unreasonably apply dlaekson

standard in denying Dantzler’s saincy of the evidence claim.
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First, there was evidence suggesting that Blanknew that Turner had been attacked by
Hill. At trial, evidence was presented that Turtedd her mother that Hill assaulted her and news
of the assault traveled to meetb of Turner’'s family. Dantzlewas Turner's uncle, and he
admitted during his own testimony that he Haelrd about the assault. (ECF No. 7-15,
PagelD.969.)

The jury also heard evidence tizantzler's vehicle was seahHill's mother’s house soon
after the attack. In particular, Janet Burt, Hill'stimar, testified that after Hill assaulted Turner, at
around 12:30 or 1:00 a.m., someone loudiydeal on Burt's door. (ECF No. 7-13, PagelD.595—
596.) She looked out of her peephole and saw Tigrbesther and Dantzler’s son standing on her
porch. (ECF No. 7-13, PagelD.596-598.) She assumed they were looking foldHilEHe did
not open the door, but she also sakat she identified as Dantzleig®ld car in the street. (ECF
No. 7-13, PagelD.598-599.) The two men went backdaaahn, and Burt saw that there were other
people inside the vehicle. (ECF N&13, PagelD.599.) It then drove awalyl. )

There was also physical evidence that tied Dantol the murder—a black knit hat left at
the scene of the crime. Abailiree years after the murder, DN&ken from the hat found at the
crime scene was entered into the CODIS database and was determined to match Dantzler's DNA
profile. (ECF No. 7-13, PagelD.669.) The hat wested for wearer-DNA by scraping the inside
rim for genetic material. (ECF No. 7-14, PagelD.804, 809.) The prosecutor’s expert opined that in
a random sample of the population, only 1 iqu2adrillion people would match the DNA sample
found in the hat. (ECF No. 7-14, PagelD.772-774, 788t) the DNA expertlso identified a
number of other DNA samples inetthat that could not be ider¢ifl. One sample was consistent
with the victim’s DNA but could not beonfirmed. (ECF No. 7-14, PagelD.775-776, 785.) Other

samples could not be matched with anyhef subjects tested. (5 No. 7-14, PagelD.776-778.)
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No comparison was made to known samples taken ranizler’s son or from another one of his
relatives® (ECF No. 7-14, PagelD.826-831.)

In Dantzler’s defense, the mother of hisldhMarie Simpson, testified that Dantzler was
with her at her residence the entire night of the murder. (ECF No. 7-15, PagelD.930-932.)
Dantzler, who took the stand in lue/n defense, also testified theg was with Simpson that night.
(ECF No. 7-15, PagelD.977-980.) He further teddifieat he knew Turner was beaten, but he
denied going with his son or Rodney Turner tatBuor the victim’'s home that night. (ECF No.
7-15, PagelD.972.) And while Dantzler initially temd that he had a goleblored Chrysler for
two years but sold it around 2005 (ECF No. 7-15dPa.979), he later testified that he never
owned a gold car, and that hisgortestimony concerning a “golad’ar was actuallgbout an “old”
car (ECF No. 7-15, PagelD.1029). Dantzler gugskat his DNA was found on the hat because
he had worn it on a previous occasion. (ECF No. 7-15, PagelD.987-988, 1032-1033.)

At the end of the trial, the jury was lefte¢onsider the physical and circumstantial evidence
tying Dantzler to the crime. This includedtie®ony that the general motive for the killing was
retribution against Hill for beating Turner, atict the murder was therefore committed by people
related to or associated with Turner. It ud#d Burt's testimony that she saw Dantzler's car
outside her residence. And itinded Dantzler's DNA that was foumah a hat left at the scene of
the murder. The jury also heard testimony frormi2ker’s alibi witness, as well as Dantzler
himself. The jury made judgmenabout these witnesses’ credibility to which the Michigan Court
of Appeals could reasonably def&ee Colemarb66 U.S. at 655 Jacksonleaves juries broad

discretion in deciding what infemees to draw from the evidence presented at trial, requiring only

3 The Defendants describe the murder as committed by Dantzler and “several other
relatives.” (ECF No. 19, PagelD.159The trial record reveals that Petitioner’s son pled guilty to
a lesser charge in relation to the murd8eeeCF No. 7-10.)
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that jurors ‘draw reasonable inferences from bé&esits to ultimate facts)” It does not fall below
the threshold of bare rationalifgr the jury to have determeéd beyond a reasonable doubt that
Dantzler participated in the murder. Therefore, affording the jury’s determination of guilt the
deference it is owed under feddeav, and affording the Michiga@Gourt of Appeals the deference
it is owed under AEDPA, Dantzler has failed tombmstrate that a writ of habeas corpus should
issue based on his claim of constitutionally insufficient evidence

C.

Dantzler’s third habeas claiasserts that the trial counreneously denied him funds to
retain an independent expert regarding the DN#ing performed on the hat. Dantzler notes that
the prosecutor paid significant sums to hawe ltht tested by an independent examiner, Bode
Technology, but that the court wouhot authorize funds to pay thexpert, Ann E. Chamberlain,
who was at the time accepd court-appointed cases.

The Michigan Court of Appeals denied relief with respect to this claim as follows:

Defendant finally argues that the tr@urt denied him his due process rights by

refusing to pay an expert to indepeniieanalyze the DNA evidence. “This Court

reviews a trial court’s decision whethergiant an indigent dendant’s motion for

the appointment of an expddr an abuse of discretionPeople v. Tanner469

Mich. 437, 442; 671 N.W.2d 728 (2003). A tradurt abuses its discretion when

its decision falls outside the rangerefisonable and principled outcom@sper

286 Mich. App. at 84.

Generally, equal protection requires that $kete afford an indigent defendant an

expert witness when the witness remamportant to the defendant’s preparation

of a defensePeople v. Stonel95 Mich. App. 600, 605491 N.W.2d 628 (1992).

However, this requirement does not allowe tthefendant to hire an expert of his

choosing, and the state may satisfy thguirement by providing defendant access

to any competent expetitl. at 606.

The trial court entered an order in whiclagreed to pay for an expert to analyze

the DNA evidence on defendant’s behalf. Thel tourt agreed to pay the expert's

hourly fee and expenses. Defendant théengtted to hire two experts. The first

could not work for defendariiecause he previously worked on this case for the
prosecution. The second would not worktbe case without a retainer fee, which

13



the trial court refused to authorizegdause it deemed the $2,500 fee exorbitant.

The trial court consulted the court’s dhjedge, who agreed that the fee amounted

to an extraordinary cost that the doshould not pay. Defendant did not seek

another expert and did not enter any evadeto establish that other experts were

unavailable. Because the trial court agreed to pay for an expert on defendant’s

behalf, the state satisfied its obligatitm provide defendant with the means to

prepare his defense. Defendant’s unildtdexision not to take advantage of the

opportunity did not amount to a violation loi right to equaprotection. And the

trial court did not abuse itiscretion in refusing to pape expert’s retainer fee.
Dantzler, 2012 WL 2335913 at *3-4.

In Ake v. Oklahomathe Supreme Court held that when an indigent defendant
demonstrates in state court that his sanity at the af the offense presents a significant issue, the
state must assure him access to a competgythiatrist, who willconduct an appropriate
examination and assist in the defense. 470 6BS83 (1985). The Supreme Court, however, has
never extendedke’srule to non-psychiatric expertsné the Sixth Circdihas noted that\ke
“emphasized that its ruling was limited to casesvhich the defendant’'s mental condition was
seriously in question upon thefdedant’s threshold showingSee Smith v. MitchelB48 F. 3d
177, 207 (6th Cir. 2003) (internal quotation markgtted). Lower courts have also held that a
habeas petitioner cannot demonstrate entitlemertied under AEDPA for ta failure of the state
court to appoint non-psychiatréxpert withesses for the defense because such a claim cannot be
supported by clearly established Supreme Court$ae, e.gMorva v. Zook821 F.3d 517, 524—
25 (4th Cir. 2016) (holding that the VirginBupreme Court’s decision that a capital murder
defendant had no due-process right to appointrokm prison-risk assessment expert was not
contrary to clearly established federal laverthwas no clearly estabiiesd federal law requiring
the appointment of a statarfded non-psychiatric expertcKenzie v. Joneg2003 WL 345835,

*3 (E.D. Mich. Jan. 29, 2003) (holding thtae Supreme Court Hanot yet extendedketo require

the appointment of non-psychiategperts to indigent criminal éendants; therefore, the habeas

14



petitioner was not entitled tocartificate of appealability)Jackson v. YIsB21 F.2d 882, 886 (9th
Cir. 1990) (finding a habeas petitioner’s claim thiatdue process rights violated when he denied
the appointment of an expert egewitness identificatn could not serve as a basis for federal
habeas relief). Accordingly, Dantzler’'s clais not supported by clearly established Supreme
Court law.

Nor is it factually accurate. The record shatvat Dantzler was natenied funds to hire
his own DNA expert. To the contsarprior to trial, the trial cort issued an order appointing
defendant an expert witnessQE No. 7-11, PagelD.254.) Dantzlefisst attempt to retain the
services of an expert was refjed because the expert had adlg done work on the case for the
prosecution. Ifl.) Counsel then obtained a second omgpointing Ann E. Chamberlain as an
expert. (d.) Chamberlain informed the defense tha&t slas willing to accept the appointment, and
the court approved her quoted hourly rdEECF No. 7-11, PagelD.255-256.) But Chamberlain
also insisted on an initial reteer fee of $2,500, which the triabert rejected as excessive. (ECF
No. 7-11, PagelD.255.) The matter was referrethéochief judge, bube too found that the
retainer fee was extraordinaryd.) Nevertheless, the trial court made it clear that it was willing
to reimburse the expert for the time she actuatlyked on the case and her time for testifying at
the hourly rate she requedt in addition to reimbursing her forrleosts associated with this case,
but it would not pay the $2,500 retainer. (ER®&. 7-11, PagelD.255-257.) Chamberlain refused
to take the appointment undeo#ie conditions. (ECF No. 7-11, PHg£56.) Dantzl€s attorney
did not seek the appointment afather expert. Accordingly, thecord shows that the trial court
did not deny Dantzler an indepemd®NA expert. The Michigan Court of Appeal’s rejection of

this claim was reasonable and does notidie a basis for granting habeas relief.
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V.

Dantzler’s fourth, fifthsixth, seventh, and eighth habeasrok were presented to the state
courts in Dantzler's motion for relief from ggment and the appeal that followed it. When
reviewing claims raised in post-conviction prodiegs, the court must first determine whether the
claims were adjudicated on the ntend thus, are entitled to PPA deference. To answer this
guestion, the Court must “look to thestaeasoned state court opiniorseeGuilmette v. Howes
624 F.3d 286, 291 (6th Cir. 2010) (en banc). Hirat comes from the state trial co@ee Wilson
v. Sellers138 S. Ct. 1188, 1192 (2018).

But unfortunately, that opiniodoes not make entirely cleavhether it is denying the
motion on procedural grounds or on the mefitse opinion begins by citing MCR 6.508(D)(3),
which precludes review of an issue raised in a-posviction motion if that issue could have been
raised on direct appeal unless the petitiohens good cause and prejudice or actual innocence—
i.e., the procedural ba&eeMich. Ct. R. § 6.508Howard v. Bouchard405 F.3d 459, 477 (6th
Cir. 2005). The opinion notes thatlral courts have recognizedfiieetive assistancef appellate
counsel as “sufficient, if adequately suppdrt satisfy the good cause prong.” (ECF No. 20-4,
PagelD.1811.) The opinion then analyzes the three underlying grounds for relief raised by
Dantzler: prosecutorial miscondudneffective assistance dfrial counsel, and ineffective
assistance of appellate counséd.gt PagelD.1811-1813.) Each claim is found to be “without
merit.” The opinion then concludes by findin@tliDefendant has not shown ‘good cause’ under
MCR 6.508(D)(3), nor has he proven actuarejudice. Therefore, for all the aforementioned
reasons stated, defendant’s motion for relief fjodgment and motion for evidentiary hearing are
denied.” (ECF No. 20-4, PagelD.1814) (emphanisoriginal). The baled citation to the

procedural bar seems to suggest wWas the rationale for the opinion.
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But the Sixth Circuit has addressed preciskiy issue before, finding that “although the
state court rejected tt&tricklandclaim through a procedural-defatuling, the court addressed
the alleged deficiency on the merits as paitsofuling, meaning AEDPA deference applies to the
Stricklandclaim.” Perreault v. Smith874 F.3d 516, 522 (6th Cir. 2018ge alsdMoritz v. Lafler
525 F. App’x 277, 284 (6th Cir. 2013) (“The cosréxpress statement that ‘[t]his argument is
without merit’ is enough to satisfy AE¥s merits-adjudication requirement.”}doffner v.
Bradshaw 622 F.3d 487, 505 (6th Cir. 2010) (applyiagDPA deference when the state court
addresses the merits of the claims as annative to application athe procedural bar).

Thus, this Court feels compelled to apgly®254(d) and consider only whether the state
court opinion was contrary to, or involved anreasonable application of, clearly established
federal law, or was based on an unoe@ble determination of the facts.

A.

Dantzler’'s fourth habeas claim alleges prosedal misconduct. Dantzler asserts that the
prosecutor suppressed evidence thate were problems within the Detroit Police Crime Lab at
the time of Dantzler’s trial and that the Lab handled the hat prior to Dantzler’s trial, calling into
guestion the integrity of the DN&vidence. (ECF No.11, PagelD.1526.)

The state trial court reasoned:

In examining the entire record, th@@t finds the prosecutor’s conduct grounded

on reasonable inference based on the evidpresented at trial, which is proper.

Because defendant did not object atltt@athe alleged misconduct, review is

precluded absent a showing of plain erfeurther, the Court Appeals ruled in its

Opinion pursuant to defendantigrect appeal that therosecution presented other

strong evidence that defendant participatedhe victim’'s murder. Therefore,

defendant’s contention that the DNA esicte was the only evidence linking him

to the murder is incorrect. As suchthis Court finds neither prosecutorial

impropriety nor prejudicial eéfct and that defendant’s claims of error in this regard
are without merit.

(ECF No. 20-4, PagelD.1811-1812.)
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Although the Court finds thiseasoning wanting, it does nase to thelevel of an
unreasonable application of law @etermination of facts. Dantzlatleges that problems in the
Detroit Police Crime Lab affected the integrity of his trial. But, in fact, the only part of the Detroit
Police Department Crime Lab that was affected the Firearms Unit, which was suspended from
analyzing firearms evidence April 2008, after it wasliscovered that the crime lab was producing
results that were potentially unreliab®eePeople v. Williams2011 Mich. App. LEXIS 2131
(Mich. Ct. App. Dec. 1, 2011). The problems wtitle Firearms Unit, however, had no bearing on
Dantzler’'s case. It was not involved in the retemir testing of the hat. While the Crime Lab may
have initially stored the hat,was sent out to an independent liacin Virginia for testing. (ECF
No. 7-13, PagelD.633.) Dantzler [fiers no evidence that the problems with the Detroit Police
Department Crime Lab had any impact on his cékas, to the extent the state court was relying
on that fact, its finding that thislaim has no merit is reasonable. And for the same reason, the
argument would not warrant habeas relief evedenovoreview.

B.

In his motion for relief from judgment, Dantzlalso claimed he was denied the effective
assistance of counsel where counsel failed dife an independentNDA expert, (2) object to
the trial court’'s adverse inferengestruction, and (3) investigate idence related to the sale of
Dantzler's gold car. These claims make up Rints fifth, sixth, andseventh habeas claims,
respectively.

The state trial court addressed th#see claims together, finding that:

In this case, defendant has failed toroeene the heavy burden of proving that he

received ineffective assistance of counsel. The redoes not demonstrate that

defense counsel's performance was easonable and his trial strategy and
determinations will not be substituted witte judgment of this Court. This Court

finds that defense counsel performed corapity in his representation of defendant
at his trial. Therefore, defendant’sachs are found to be without merit.
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(ECF No. 20-4, PagelD.1813.)
This Court will address each bantzler's ineffective-assistance-of-counsel claims in turn.

1.

Dantzler’s fifth habeas claim is that he vaesied the effective assistance of trial counsel
because his attorney failed to secure indeperidt testing or a DNA expert to testify at trial.
This claim is Dantzler’s strongest. Yet the statartdid not delve into thmerits of the claim in
any detail.

The applicable federal law when assessing whether counsel was ineffective is the two-
prong test fromStrickland v. WashingtonThe petitioner must show that (1) “counsel’s
representation fell below an objeaigtandard of reasonableneast (2) “there is a reasonable
probability that, but for counselisnprofessional errors, the rétsof the proceeding would have
been different.”Strickland v. Washingtor466 U.S. 668, 694 (1984)he state trial court
concluded that trial amsel’s performance was sufficientdaaid not address the prejudice prong.
“When a state court relied only on one Stricklgndng to adjudicate aneffective assistance of
counsel claim, AEDPA deferenceaonot apply to review of éhStrickland prong not relied upon
by the state court. The unadjuded prong is reviewed de novdrayner v. Mills 685 F.3d 631,
638 (6th Cir. 2012)

DNA evidence was at the heart of the caseragddantzler. The State’s expert identified
Dantzler's DNA on a hat left dhe scene of the crime. (EQ¥0. 7-13, PagelD.638; ECF No. 7-
14, PagelD.772—773.) But the hat aoned other DNA that was not tested to determine if it
matched any of the other defendar(CF No. 7-14, PagelD.775-778, 826—831.) Dantzler
testified that he was not pergt during the crime and does kabw how his DNA got on the hat,

but he acknowledged that he had previousiyedvhats like the onedind at the crime scene.
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(ECF No. 7-15, PagelD.98%988.) McKenzie, the victim’s girlfriend, testified that approximately

six men were present during the crime. (ECF No. 7-13, PagelD.684.) And multiple members of
Dantzler's family, including his sonyere also indicted for the murdé6eeECF No. 19,
PagelD.1591.)

So there is a chance that additional testing might have shown there was DNA on the hat
belonging to one of the other suspects. Yet,glosecution’s DNA expert did not compare the
DNA found on the hat against the sdagpof Dantzler’s son or argf the other suspects, which
she had in her possession and used to compare to blood evidence found at the crime scene. (ECF
No. 7-14, PagelD.826—-831.) The DNA expert also adthttiat she could not determine when the
DNA found on the hat was transferred there bowas wearing the hat on any particular date.
(ECF No. 7-14, PagelD.814, 839.) If Dantzlerisltcounsel had obtaidean independent DNA
expert, he or she could have compared the DNA er#t to that of the other suspects and could
also have tested additional scrags from the hat. If the testirgf the hat had revealed the DNA
of one of the other suspects, this could haygerted Dantzler's assertion that he was not the
person who brought the hatthe crime scene.

Indeed, Dantzler’s trial counsséemed to recogre the importance of DNA evidence, yet
never explained why he gave uptoying to obtain an expert. Bon the other hand, trial counsel
argued to the jury the teiencies with the tdsg done by the Stals expert and #t there were
untested DNA samples that were nompared to Dantzler’s relaés. He laid the groundwork for
the jury to question whether someone other thandbarleft the hat at the crime scene. And given
that the results of additional DN#&sting may not have been helpfol Dantzler, tis could have

been a reasonable strategic decision. And wbesidering whether couriseas ineffective, “the
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defendant must overcome the presumption thader the circumstances, the challenged action
might be considered sound trial stratedytfickland 466 U.S. at 689.

Moreover, even if trial counsel’s perforn@ncould be consideredkficient, Dantzler
cannot establish prejudice, even undemovoreview. The benefits amndependent DNA expert
could have provided are speculative. There isuggesstion that an independexpert would have
refuted the findings of the staseexpert. An independent expeduld have attempted to do
additional DNA testing on the hat toy to identify another suspediut it is impossible to know
whether additional samples could have been obtained. And even if the expert did obtain additional
samples, there is no way to know who, if anyone simples would have identified. It is possible
that additional samples coulduebeen matched to another fgnmember. But even if someone
else’s DNA was connected to the hat, that wouldefintinate the fact thddantzler’'s was as well.

He would still be connected to the crime sceBecause the untested DNA creates such a high
degree of speculation, prejudicannot be established undstrickland See, e.gGonzalez v.
Knowles 515 F.3d 1006, 1015 (9th Cir. 2008) nffing no prejudice from counsel's
alleged failure to investigate where petitionamerely argues that if tests had been done,
and if they had shown evidence of some brain dgnaa trauma, it might have resulted in a lower
sentence”)Racz v. KnippNo. CV 12-8270-JVS RNB, 2014 WL 4449791, at *32 (C.D. Cal. June
3, 2014) (finding that speation about results of DNA testingirsufficient to sésfy petitioner’s
burden to show prejudicdylariano v. United State2019 U.S. App. LEXIS 17340, *3 (11th Cir.
2019) (finding there was no prejudibecause petitioner failed to dsfiah that hiring an expert
witness to testify abol@NA would have resulted ithe disclosure of facthat would have helped

his case).
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Despite misgivings about tfiaounsel’s failurdo obtain independemNA testing and the
state court’s cursory analysis of the ineffeetassistance-of-counsel itkg the Court cannot find
that the state trial court’s refgmn of Dantzler’s ineffective ssistance of counsel claim involved
an unreasonable application of clearly establisfederal law or was based on an unreasonable
determination of the facts. Evérthe Court were to assume thiaal counsel’s performance was
deficient, Dantzler cannot eslsh prejudice as required I8trickland

2.

Dantzler’'s sixth habeas claim asserts thatthal counsel was ineffective for failing to
object to the adverse-inferencstiuction regarding théestruction of the fingernail clippings. As
indicated above, however, the Michigan Court ppAals determined that as a matter of state law
Dantzler was not entitled to the adverse infeesinstruction hgroposed because he failed to
demonstrate that the fingernail clippings wersta®ed in bad faith. Thushe state trial court’s

finding that trial counsel’s failure tobject to the jury instruction w8anot ineffective is reasonable.

Dantzler's seventh habeas claim assertsHisatrial counsel was ineffective for failing to
investigate and present evidencatthe sold his gold car to Hisother-in-law, Stephen Jennings,
before the crime. Dantzler supports this claimhvan affidavit he presented to the trial court
indicating that he informed &icounsel that he sold hisrctd Jennings. (ECF No. 20-3,
PagelD.1809.) Then, in the Michigan Court of &pfs, Dantzler presented an affidavit from
Jennings indicating that he “purchased from Sardantzler Sr. a 1974 @ysler Newport, 4 door,
yellow gold AKA banana boat in September 200ECF No. 20-5, PagelD.1995.) But Dantzler
testified at trial that heever owned a gold car, atitht his previous testimony referred to an “old

car” and not a “gold car.” (ECF No. 7-15, PagelD.979, 1029.) Dantzler’s claim that he in fact
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owned a gold car but sold it seems then to contradict part of his own trial testimony. In any event,
while Burt's testimony that she saw Dantzleca outside her residemavhile Dantzler’'s son
banged on her door provided some evidence linkingder to the crime, as indicated above, the
key piece of evidence connectibDgntzler to the crime was the hat. And the Court cannot find that
but for trial counsel’s failure towestigate this cagale further, there is a reasonable probability of

a different verdict. It appears counsel would have simply redaigaflicting information — that
Dantzler never owned a gold car but that he sodpbld car to Jenningdnd best-case scenario,

the jury would have heard that Dantzler did cavgold car but now his brother in law had it in a
case that involved numerous defendants from tme $amily. Thus, it was reasonable for the state
trial court to find that counsel®nduct related to investigation thfe car was not ineffective.

C.

Dantzler's eighth habeadaim is that his appellate casel was deficient for failing to
preserve the opportunity for oral arguments, faitmfprward a response brief, and failing to raise
a reversible issue on appeal. BHate trial court found this claito be “without merit because the
appellate counsel’s decision tonmow out weaker arguments and focus on those more likely to
prevail is not evidencef ineffective assistance.” (EQRo. 20-4, PagelD.1813.) The trial court
further states that “defendant cannot shamy possible prejudice fno appellate counsel’'s
decisions.” [d.) The Stricklandstandard applies to claims ofeiiflective assistare of appellate
counsel.See Whiting v. Bur395 F. 3d 602, 617 (6th Cir. 2005). In light of the finding that the
state trial court was reasonable in rejecting Blants other post-conviain claims, as discussed
above, the Court finds the state trial court'secépn of his ineffective-assistance-of-appellate-

counsel claim to be a reasorahbbpplication of federal law.
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V.

Dantzler makes two final claims in his habpastion. Neither of thesclaims state a basis
for habeas relief.

Dantzler’'s ninth claim asserts that theltdaurt’'s decision denyg his motion for relief
from judgment was contrary tearly established Supreme Colaw and denied Dantzler his
right to a full and fair heamig on his post-conviction claims.

This claim is not cognizable. “The Sixth Circhés consistently helddherrors in [state]
post-conviction proceedings aoeitside the scope of fedédaabeas corpus reviewCress v.
Palmer, 484 F. 3d 844, 853 (6th Cir. 2007). A federdbdms corpus petition cannot be used to
mount a challenge to a state’sieme of post-conviction relieGeeGreer v. Mitchell 264 F. 3d
663, 681 (6th Cir. 2001). The “scope of the wdties not encompass a “second tier of complaints
about deficiencies in stapmst-conviction proceedingsCress 484 F. 3d at 853 (quotirijrby v.
Dutton, 794 F. 2d 245, 248 (6th Cir. 1986)).

Dantzler’'s tenth and final claim asserts that tnmulative effect odll the alleged errors
denied him his right to a fundamatiy fair trial. This claim likevise exceeds the scope of habeas
review. “The Supreme Court has not held thatidct constitutional claims can be cumulated to
grant habeas relief. Thus, it cannot be said tlejutigment of the [Michigan] courts is contrary
to...any ... Supreme Court decisionasoto warrant redf under the AEDPA.Lorraine v.
Coyle 291 F.3d 416, 447 (6th Cir. 2002). In short, pdEDPA, a claim that the cumulative effect
of errors rendered a habeas petitionata fundamentally urdir is not cognizableSheppard v.
Bagley 657 F.3d 338, 348 (6tGir. 2011) (citingMoore v. Parker425 F.3d 250, 256 (6th Cir.

2005)).
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VI.

Before Dantzler may appealishdecision, the Court must determine whether to issue a
certificate of appealabilitysee28 U.S.C. § 2253(c)(1)(A); Fed. R. App. P. 22(b). A certificate of
appealability may issue “only the applicant has made a substdrghowing of the denial of a
constitutional right.” 28 U.S.C§ 2253(c)(2). To satisfy § 2253(2), Dantzler must show “that
reasonable jurists could debate whether (orfHat matter, agree that) the petition should have
been resolved in a different manner or that the issues presented were adequate to deserve
encouragement to proceed furtheglack v. McDanigl529 U.S. 473, 484 (2000) (citation and
internal quotation marks omitted).

The Court finds that reasonable jurists couldade the resolution of Dantzler’s ineffective-
assistance-of-counsel claims toal counsel’s failurg¢o obtain an indepwlent DNA expert and
for appellate counsel’s failure toisa that issue on direct appelhe prosecution’s case rested in
large measure on DNA evidence tying Dantzler km&found at thecene of the crime. Dantzler
insisted that he was not present at the crime @epeatedly asked his attorney to retain an
independent DNA expert. After thmourt awarded funds to hire axpert, Dantzler’s attorney
failed to secure such an experislpossible that further DNA tesg of the hat could have revealed
the DNA of another suspect in tbeme, which could have corroboeat Dantzler’s story that his
DNA was only on the hat because he had wbon an earlier occasion. The Court found that
Dantzler could not establish prejoe and thus the state court’geeion of this claim could not
be considered unreasonable und@284(d). But another reasonableigu might find that either
the state court’s decision on this issue wasuareasonable applicatiaof clearly established

Supreme Court law or that § 2254(d) does not apply.
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The Court will thereforgrant a certificate ofgpealability with respedo Dantzler’s fifth
and eighth habeas claims related to ineffective assestairtrial and appellate counsel for failure
to secure independent DNA testingeoDNA expert to testify at trial.

The Court will deny a certificate of appealalyilivith respect to Dantzler’s other claims
because reasonable jurists would not detheteCourt’s resolution of those claims.

If Dantzler chooses to appeal the Camrdecision, he may proceed in forma pauperis
because an appeal could be takegadad faith. 28 U.S.C. § 1915(a)(3).

VII.

Finally, the court will deny Dantzler's pemdj motion for reconsideration (ECF No. 26)
regarding this Court’s order dging his motion to amend and motion to stay (ECF No. 25). The
motion does not identify any paldeldefect in the Court’s ordess required by E.D. Mich. Local
Rule 7.1(h)(3).

VIII.

For the reasons given, the Colly DENIES WITH PREJUDIE the petition for a writ of
habeas corpus, 2) GRANTS a certificate of appddjatvith respect to Datzler’s fifth and eighth
claims; 3) DENIESa certificate of appealability with respeo his other claims, and 4) GRANTS
permission to appeal in forma pauperis. The Calso DENIES the motion for reconsideration.

SO ORDERED.

Dated: October 30, 2019

s/Laurie J. Michelson
LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE
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