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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PHYLLIS HILL, et al.,

Plaintiffs, Case No. 13-14939
HON. GERSHWIN A. DRAIN

VS.

FAMILY TYES INC., A/K/A
FAMILY TYES ADULT FOSTER CARE,
et al,

Defendants.

/

OPINION AND ORDER DENYING DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT AND CANCELLING MAY 22, 2015 HEARING

l. INTRODUCTION

On April 14, 2014, Plaintiffs Phyllis i, April Agee, Audrey Davis, Theresa
Johnson and Desare Oliver ila First Amended Complairgtileging that Defendants
Family Tyes, Inc., a/k/a Family Tyes Altiioster Care, The Kirkland Group, L.L.C.,
Residential Outreach Community Center, &ieryl Carson have violated the Fair
Labor Standards Aatf 1938, 29 U.S.C. § 2(dt seq (“FLSA”) (Count I), as well as

Michigan’s Minimum Wage Law of 1964, idH. Comp. LAws § 408.381et seq

! This action was originally filed on December 3, 2013.
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(Count 11)2

Presently before the Cdus Defendants’ Motion for Summary Judgment, filed
on March 3, 2015. Plaintiffs fled Response on March 24, 2015, and Defendants
filed a Reply in support of their presenttmoo on April 2, 2015. Upon review of the
parties’ briefing, the Court finds thats@ution of the instant motion does not require
oral argument. As such, the Courtlwancel the May 22, 2015 hearing and will
determine the motion on the briefs submitt&keE.D. Mich. L.R. 7.1(f)(2). For
the reasons that follow, the Court will deny Defendants’ Motion for Summary
Judgment.
.  FACTUAL BACKGROUND

Plaintiffs are direct care workers wh@aither currently dormerly employed
by the Defendants. Only Plaintiffs Agaed Davis are stidmployed by Defendants.
Defendants are three business entitiesdpatate licensed adult foster care homes.
Defendant Sheryl Carsontise sole member of The Kirkland Group, LLC. During

the period applicable to Plaintiffs’ claipiBefendant Family Tgs, Inc. operated five

2 Michigan’s Minimum Wage Law of 1964 was repealed; effective May 27,
2014 and replaced with the Workforce Opportunity Wage Act of 2014. Plaintiffs
indicate in their Response that they broubkir claims in the alternative because
they were unsure whether Defendamése covered by the FLSA. Since
Defendants admit they fall within the coage of the FLSA, Plaintiffs agree that
their claim under state law should be dismissed. Accordingly, Plaintiffs’ state law
claim is hereby dismissed from this cause of action.
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group homes and Defendants The Kirkland Group, LLC and Residential Outreach
Community Center each operated one group home. Defs.” Mot., Ex. 1 at { 2.

The residents of Defendants’ homes aeferred to as “consumers” by the
parties consistent with the parlancelotal community mental health agencies.
Defendants maintain that the consumessdiag in their homes are generally high
functioning with the ability to toilet and ess themselves. Each consumer has an
individualized care plan which defingbe required levels of assistance and
supervision. According to Defendant €an, none of the consumers’ care plans
require any form of overnight monitoringed checks, medication administration, or
assistance with using the bathroom during sleep tiche Ex. 1 at 6.

Defendants’ Job Desctipn for the Direct Care Worker position includes,
“supervising the residents, teaching basic self-care skills, and assisting in the
development and maintenance aftherapeutic environmentld., Ex. 2 at 1.
Emphasis for direct care workers is diredi@teaching daily living skills rather than
actually performing tasks on behalf of consumieksConsumers are encouraged and
directed to dress, groom and perform some housekeeping themddlyés. 1 at
7.

Plaintiffs were typically scheduled @4 hour shifts commencing at 9:00 a.m.

and ending at 9:00 a.m. the next d&ach shift has a sleep time component, from



approximately 9:00 p.m. or 10:00 p.m. t0@®a.m. or 7:00 a.m., when the consumers
were asleep. Defendants claim that slegpjuarters were available for staff at each
home. Floor plans for each group home, submitted to the Michigan Bureau of
Children and Adult Licensing as part tife adult foster care licensing process,
demonstrate that a separate bedrecas designated for staff uskl., Ex. 5.
Defendants relied on information fro the Department of Labor when
implementation of the sleep time exclusion occurred in 2@zt 9. Each portion
of a shift was subject to aeslp time exclusion, which is set forth in the Family Tyes
Incorporated Adult Foster Homes Employee Policy and Manual, which states:
Staff will be given 9 hours down tien(bed time) after regular hours
while on duty with Consumers. If $t&s approached and/or must get up
to attend to a Consumer during yaawn time period, it is considered
overtime. If approached by a Consemwith an issue during this down
time period, you are required to addgs the issue. This must be
documented stating the time it occurred, what happened, why it
happened, who it involved. Thisfammation must be submitted to the
supervisor immediately. The incident will be reviewed by the
administrator or employee’s supervisor.
Id., Ex. 3 at 19.
During their orientation, each Plaintiff signed an acknowledgment that they
“received, read and support the abovienmation” from the Employee Policy and

Manual. Id., EXx. 4.

Plaintiff Hill appears to dispute thahe received the Employee Manual at the



time of hire. At her deposition, she sidthat she never received a handbook. PIfs.’
Resp., Ex. 1 at 23. However, thistie®ny is belied by her daary 26, 2012, signed
acknowledgment form wherein she claimed‘have read the Family Tyes AFC
policy/procedures [and] fully understood . and [Jagree[d] to follow the rules,
regulations and guidelines set forth in timanual.” Defs.” Mot., Ex. 4. Defendants
further assert that a complete copytef Employee Policy and Manual containing the
sleep time policy is maintained @ach of Defendants’ group homedd., Ex. 1 at
10. Defendants also maintain that the sl policy is explained to staff at the
time of hire.Id. at T 11.

Defendants’ pay period wabased upon a forty (40) hour, seven day week.
Plaintiffs were paid a dailsate of $118.40 for the first vshifts of the week, a daily
rate of $148.00 for the third shift workeathd $177.00 for each shift thereafter during
a single weeR. The daily rate of $148.00 for therthshift of the pay period reflects
that the first eight hours of the shift fathder the forty (40) hour standard workweek,
but the second eight hours were paid aedithe-and-a-half ratef $11.10. The daily
rate of $177.00 for each shift after the thirdtstonsists of sixteen (16) hours at the

time-and-a-half rate.

® These rates increased to $130.40; $163.00 and $195.60; respectively with
the increase in Michigan’s minimum wage to $8.15 per hour in September of 2014.



Defendants maintain that all of theyphecks received by the Plaintiffs reflect
the sleep time arrangement. However,mRitis’ pay check stubs do not itemize hours
worked. The group homes did not have aaystor employees to report their actual
working times, such as time cards or adiolock. Rather the Plaintiffs filled out
forms showing the dates and shifts that they worked.

While Defendants assert that Plaintiffere usually afforded an uninterrupted
night’s sleep, each of the Plaintiffs hadifes] that she was unable to get five hours
of sleep per night. Plaintiffs Davigd\gee and Oliver testified that they were
responsible for responding to consumers’ needs throughout their 24-hour shifts and
were never free of that responsibility whslensumers were in the group home. PIfs’
Resp., Ex. 2 at 32, Ex. 3 at 30, Ex. 7 at #8aintiff Davis testified that she might
“nod off but [I] don't sleep-sleep.” PIlfsResp., Ex. 2 at 12. She further explained
that she really could not sleep during thght because she had to do rounds in the
middle of the night, respond to evergise and check on the consumdis. at 25.
She was “lucky” to get an hour’s sleep during a 24-hour shiftat 33-34.

Plaintiff Johnson testified that “we wer really had too much down time to
sleep,” because some consumers might go to bed at around 10:00 p.m., but some
might be up until 1:30 or 2:00 a.m., or evenads as 5:00 a.nPIfs.” Resp., Ex. 6 at

9. There were some nights that she would get 3 to 4 hours of sleep, but never more



than that.ld. at 24.

Plaintiff Hill testified that there reallwas no “sleep time.” She explained that:

because our sleep was interrupted bseaue’re one persowith six other

people who have different issues seytthave different sleep patterns, you
might want to go to sleep, you mighitempt, you might get, you know, close
your eyes and then | need some watesomebody’s trying to slip out the door,
someone injured themselves, someone fell.

Plfs.” Resp., Ex. 1 at 17.

Plaintiff Agee testified that there wene nights of uninterrupted sleep during
her employment, and thateskbould not even sleep embedroom because she could
not hear the consumers from the bedroom. PIfs.” Resp., Ex. 3 at 24, 29. Therefore,
when she could sleep, she would do sotabie or on a bench, but never for longer
than an hour to an hour and a half becahsechad to be alert to consumers’ needs or
problems.|d.

Plaintiff Oliver testified that she was told “down time” was from midnight to
6:00 a.m., “but it was never really a davme because we hea clients who take
medication during the night, you had some thate up. It wa never a consistent
hour of sleep.” PIfs.” Resp., Ex. 7 at 26.

There were at least two staff meetinggended by Plaintiffs Hill and Johnson,

in which the sleep time policy was reviewe@he meeting minutes from the January

* Plaintiff Oliver was no longer empyed by Defendants and Plaintiff Davis
had not started her employment.



31, 2013 meeting state in relevant part:

Live-in staff must rest 8 hourafter Consumers are in bed, when

consumers are not sleeping during thight, staff is to document why

they are up and how staff handled timeovement on an Incident Report.

The Incident Report is to be fakanto the office. Provider will

determine if there is a need for midnight relief.
Id., Ex. 8 at 3.

Staff meetings were also held in Mh of 2014 and included review of the
sleep time policy. The meeting minutes from the March meetings indicate the
following was reviewed:

Administrative Assistant J. Harris@xplained that staff would receive

8 hours of down time and that 5 hours of that time was designated as

uninterrupted time for sleep. If there was an interruption of sleep by a

consumer, staff would have to dooent the incident on an Incident

Report (IR). The report must be semthe home manager by fax to the

office where the IR would be reviewed and submitted to payroll for

payment.
Id., Ex. 9 at 7.

Plaintiffs Agee, Davis, Hill and Johos were in attendance at both of the
March meetings in 2014. While Davis was in attendance at the March meeting in
2014, she testified at her deposition iz never received any training concerning
the procedure for documentimyertime requests. PIfs.” Resp., Ex. 2 at 16. She

testified as follows:

Q. You ever have any training thatls you about how to document



overtime requests?

No.

So if a consumer’s up andys#hey keep you up 6 hours during
the night, you document that on the progress notes?

A progress note and an incident report.

And were you ever told that yousere to turn in the incident
reports in to request overtime?

Yes.

Who told you that, if you can remember?

Well, | wouldn’t consider oveime as just sending an incident
report stating that they’ve been up all night.

And you didn’t consider that overtime?

No.

>Oo >2O0P> OF> OP

Id., Ex. 2 at 16-17.
Moreover, while Plaintiff Agee attended the March 2014 meeting, she claims

that she was told Defendants did pay overtime. She testified that:

Q. Have you ever been compensated for overtime?

A. No.

Q. Soyou've never been paid overtime.

A. No.

Q. So when did you, | gss, speak to Ms. Marks2When do you
first remember speaking to Ms. Marks about this issue of
overtime?

A. Actually, | can't even remembdrack because | been there so
long. So it has been spoken of probably almost the whole time |
been there, so.

Q. Okay. Starting in 20107

A. Basically.

* * *

Q. What was Ms. Marks’ response?
A About the overtime, really it véegust—her response was she had to

> Angela Marks is the Home Mger for Defendants’ group homes.
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talk to Sheryl about it.

Okay.

We inform her, she informs her.

Okay. She had to talk to Sheryl. She ever tell you we don’t pay
overtime?

Yeah. Because | never got ig-svell, | get what you're okay.
She had mentioned to me thia¢y don’t pay overtime. Because
that's the process of speakinghter and speaking to Sheryl, and

it would come back no overtime.

> OPO

* * *

Q. Did Ms. Marks ever provide you with any information on how to
get overtime?

The last, no—two meetings—I beworking for four years. We've

only had three meetings since | been working there.

The second meeting they had | didmiake . . . . But later on,
after the meeting, it was mentioned to me that we have to do  incident
reports for overtime. And I've turned in incident reports for
overtime and don’t hear anything else about it.

* * *

Q. Did you ever receive anythingwriting about how to fill out an

incident report?

A. No.

Id., Ex. 3at 13-16. Plaintiff Hill also tegefl that she was told Defendant did not pay
overtime. Id., Ex. 1 at 14.

In April of 2014, Plaintiffs Davis and Hill reviewed Employee Policy
Acknowledgments specific to the sleep ¢iragreements and initialed each of the
following statements:

| understand that | will have 8 howkunpaid down time (bed time) and

of the 8 hours; 5 hours are uninterrupted sleep time after my regular shift
ends each work day with the Consumers.
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| understand that if | am approach®da Consumer with an issue during
my down time period (8 hours) | must address the issue.

| affirm that the organization praides quarters and storage for my down
time.

| understand that if | am approachead/or must getip to attend to a
Consumer during my down time period (8 hours) it is considered
overtime. | understand that | must document the issue on an Incident

Report stating the time it occurregthat happened, why it happened,
who it involved, and this must lm®cumented on an Incident Report.

| understand that the Incident Reporust be submittéfaxed to the

office or given to the Home Magar before my shift end and the

incident will be reviewed by the admstrator or employee’s supervisor.
Defs.” Mot., Ex. 10.

Defendant Sheryl Carson and currétime Manager Angela Marks spent
several years on the 24 hour schedilDefendants’ group homds., Ex. 1 at § 15;
Ex. 11 at § 2. Both Carson and Marks would have down dinsteep time from
approximately 10:00 p.m. until 7:00 a.m. the next mornidg.Ex. 1 at § 16; Ex. 11
at § 3. Carson was a direct carerkes from 1987 to 1993 and claims to have
experienced one or two interruptions p@onth during down time while she was a
direct care worker.d., Ex. 1 at § 17. Marks was a direct care worker on 24 hour

shifts for the Defendants from 2002 until sia@s promoted to management in 2013.

Id., Ex. 11 at 5. Before her promotion,ik&reported being interrupted an average

-11-



of once or twice per month for five to ten minutéd. at 4.

Defendants argue that each Plaintiff wayaitille to recall one or two incidents
where they reported sleep time interraps for which they were paid if they
completed an incident report as directethwever, the record appears to contravene
Defendants’ contention. For instance, Plaintiff Johnson testified that:

| had a consumer that kept me up 2sdstraight, okay! replied it, sent

in the incident report. | was scdkic] about how I put in the incident
— what | put in the inclent report. It took me — | kept pushing it and
pushing it, because we had had a tingethat we would be paid for
overtime. So | did everything she hep for us to do. | did it, put in
incident, and I’'m pushing and pusli where | wanted to get paid,
because | was actually pissed becdinsel stayed up 2 days straight, no
sleep, okay....

Summer? Spring?
Summer. So | pushed the fact to get paid, okay.

Q. When did that happen?

A. |really can’t quote the day.
Q. Tell me the year.

A. Thiswasin 2013.

Q. 20137

A. Yes.

Q.

A.

* *

A. And it took about 2 weeks, maybe 3, but she did pay me.

*

Id., Ex. 12 at 19-21.

Defendants further asséntat while both Plaintiffs Agee and Davis complained
about not receiving overtime, neither Agee Davis ever submitted incident reports

to get paid. Yet, Agee tefsed at her deposition thahe has documented interrupted
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sleep during her shifts due to the aomg&rs on incident ports and was never
compensatedld., Ex. 6 at 20-21. Plaintiff Davis also testified she would document
when a consumer is up all night in an incident repddt, Ex. 13 at 16. In fact,
according to Defendants, since the Mastdif meetings in 2014, only two incident
reports have been submitted, both by PIHiktill. Plaintiff Hill was paid for both
sleep time interruptiorfs. However, Plaintiff Oliver testified that the homes she
worked at were always out of incident repotiis., Ex. 14 at 34-35.

All of the Plaintiffs testified that @y recorded sleep time interruptions by
consumers on Progress Notes. Deferslantilyzed Progress Notes covering 873
shifts charted by the Plaintiffs fromnleary of 2011 through daary of 2015. Only
a little more than 10 percemt; 10.9 % of the shifts angled charted that sleep time
was interrupted. However, at least onaiflff has testified that sometimes the
homes she was working at would run oupadgress reports for two to three weeks.

Id., Ex. 14 at 36.

M. LAW & ANALYSIS
A. Standard of Review

Federal Rule of Civil Procedure 56@npowers the court to render summary

¢ Hill claims to have complained to hsupervisor about overtime, but did
not prepare any additional incident reggdor these sleep time interruptions.
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judgment forthwith “if the pleadings, depbens, answers to interrogatories and
admissions on file, together with the affidayif any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a
matter of law." See Redding v. St. Ewa@#1 F.3d 530, 532 (6th Cir. 2001). The
Supreme Court has affirmed the court'saflssummary judgment as an integral part

of the fair and efficient administration pfstice. The procedure is not a disfavored
procedural shortcuCelotex Corp. v. Catrett 77 U.S. 317, 327 (1986&ee also Cox

v. Kentucky Dept. of Transf3 F.3d 146, 149 (6th Cir. 1995).

The standard for determining whethimmary judgment is appropriate is
"whether the evidence presem sufficient disagreement to require submission to a
jury or whether it is so one-sided that one party must prevail as a matter of law.™
Amway Distributors Benefits Ass’'n v. Northfield Ins. G823 F.3d 386, 390 (6th Cir.
2003) (quotingAnderson v. Liberty Lobby, Ine77 U.S. 242, 251-52 (1986)). The
evidence and all reasonable inferences nestonstrued in the light most favorable
to the non-moving partyMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Ge¥p5
U.S. 574, 587 (1986)Redding 241 F.3d at 532 (6th Cir. 2001). "[T]he mere
existence ofsomealleged factual dispute between the parties will not defeat an
otherwise properly supported motion fonsuary judgment; the requirement is that

there be ngenuindassue oimaterialfact." Anderson v. Liberty Lobby, Inet77 U.S.
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242, 247-48 (1986) (emphasis in origina@e also National Satellite Sports, Inc. v.
Eliadis, Inc, 253 F.3d 900, 907 (6th Cir. 2001).

If the movant establishes by use of thaterial specified in Rule 56(c) that
there is no genuine issue of material taud that it is entitled to judgment as a matter
of law, the opposing party must come forwaiith "specific facts showing that there
is a genuine issue for trial First Nat'l Bank v. Cities Serv. G891 U.S. 253, 270
(1968);see also McLean v. 988011 Ontario, |.&24 F.3d 797, 800 (6th Cir. 2000).
Mere allegations or denials in the non-mk&pleadings will not meet this burden,
nor will a mere scintilla of evidex® supporting the non-moving parémderson477
U.S. at 248, 252. Rather, there mustebglence on which a jury could reasonably
find for the non-movantMcLean 224 F.3d at 800 (citingnderson477 U.S. at 252).

B. Defendants’ Motion for Summary Judgment

1. Sleep Time Exclusion

The FLSA generally requires a covgremployer to pay employees at least
one-and-one-half times theig@ar wage rate for hoursdlemployees work in excess
of forty hours in a given work week. 29 U.S.C. § 207(a)gfendants argue that
their payment structure falls within a sagiclause of the Act, 29 U.S.C. § 259, which
relieves the employer from payment ofnimum wages or overtime wages when it

can show the failure to payas “in good faith in confority with and in reliance on
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any written administrative regulation, ordenjng, approval, onterpretation of” the
“Administrator of the Wage and Hour @sion of the Department of Labor.” 29
U.S.C. § 259(a) and (b)(1).

Specifically, federal regulation perts1 employers to utilize a sleep time
exclusion to the minimum wage and avwae pay requirements where an employee
is scheduled for a shift of at least 24 hol#8.C.F.R. § 785.22The regulation states:

(@) General. Where an employeerequired to be on duty for 24
hours or more, the employer and the employee may agree to
exclude bona fide meal peds and a bona fide regularly
scheduled sleeping period of not more than 8 hours from hours
worked, provided adequate slemgfacilities are furnished by the
employer and the employee camually enjoy an uninterrupted
night's sleep. If sleeping period is more than 8 hours, only 8
hours will be credited. Where eapressed or implied agreement
to the contrary is presental® hours of sleeping time and lunch
periods constitute hours worked.

(b) Interruptions of sleep. If the sleeping period is interrupted by a
call to duty, the interruption mube counted as hours worked. If
the period is interrupted to su@n extent that the employee
cannot get a reasonable night's sleep, the entire period must be
counted. For enforcement purpssthe Divisions have adopted
the rule that if the employemannot get at least 5 hours’ sleep
during the scheduled period the entire time is working time.

29 C.F.R. § 785.22(a)(-b)(inteal citations omitted).
The sleep time exclusion is availableyoiflthe employer establishes: 1) the

existence of an agreement for exclusobrsleep time from work time; 2) adequate
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sleeping facilities were provided; ar®) the employee camsually enjoy an
uninterrupted night’s sleepl.W. Arians v. Olin Mathieson Chemical Cqr82 F.2d
192, 197 (6th Cir. 1967).

Defendants argue that there is no genissae of material fact that they can
establish they have acted in good faiticamformity with the sleep time exclusion.
While the Court agrees that there is nogjoa of fact as to the existence of an
implied agreement excluding compensatiorsfeep periods, the Court also concludes
that questions of fact exist as to wiat adequate sleepirfacilities were provided
and whether Plaintiffs can usually enjoywamnterrupted night’s sleep. As such, the
Court is unable to concludes a matter of law that Defdants are entitled to rely on
the FLSA's saving clause because mateissues exist concerning whether
Defendants acted in good faith in conformitith the sleep time exclusion.

a) Sleep Time Agreement

Here, Plaintiffs acceptance of paycheitkd did not compensate them for sleep
time periods coupled with their signed ackhesgments that they “received, read and
support the above information” from tkenployee Policy and Manual is sufficient
for finding that an implied agreement erid between the parties. The Employee
Policy and Manual discusdehe sleep time or “down time” that would not be

compensated unless the employee wasaggmed by a consumer during that time
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period.

It has long been settled that sld¢mpe agreements may be implieBee H.W.
Ariens v. Mathiesar882 F.2d 192, 197 (6th Cir. 1967).HtW. Ariensthe plaintiffs
were firefighter-guards at an Indiana Ammunition Plddt.at 194. The firefighters
worked 24-hour shifts and were rmmtmpensated for sleep periodi$. They “found
out’ about the schedule on the first day of workd. The H.W. Arienscourt
concluded that “there was a meetingnahds resulting in a valid agreement that
plaintiffs would not be paid for sleeping timeld. at 197.

The H.W. Arienscourt relied on the fact thdftjhe work schedule was
explained in the pamphlet given to eacmrbafore he commenced work][,]” as well
as that the plaintiffs “continued throughdhé time in question to accept paychecks
which excluded sleeping time from hours workedld. Therefore, “this was
sufficient to constitute an implied agreerhbatween the parties within the meaning
of the” regulation.ld.; see also Braziel.vTobosa Developmental Servs66 F.3d
1061, 1062 (10th Cir. 1999) (employees accepted checks reflecting unpaid sleep time,
thus they “understood and acquiesced ®phblicy when they were hired.”) Here,
Defendants’ Employee Policywd Manual expressly informed the Plaintiffs that they
would receive 9 hours of down time for whiitiey were not paid. Additionally, the

Plaintiffs continued to accept paycheckattdid not include compensation for the

-18-



down time or sleep period discussed in the Employee Manual.

Plaintiffs do not dispute that an implied agreement is sufficient to meet this
element of the sleep time exclusion, but artipa¢ the facts herein do not demonstrate
an implied agreement. Plaintiffs argilmat they had no knowledge that a period of
sleep time would be deducted from their wagkhours. Plaintiffs assert that none of
the documents provided by Defendants esglsestate that hours were deducted from
the 24-hour shift and that these hours werestered uncompensated time. Plaintiffs
also rely on the fact that their paychedksw the number of shifts worked rather than
the number of hours. Thi@rgument lacks merit since it is beyond dispute that
Plaintiffs knew they were not being competeskfor sleep periods. As such, they are
just like the firefighter-plaintiffs itd.W. Arienswho “continued throughout the time
In question to accept paychecks whicklaged sleeping time from hours worked.”
Id. Plaintiffs try to distinguish their factual circumstances frdiV. Ariensby
arguing thatin that case the plaintiffsyjghecks “clearly excluded sleeping time from
the hours worked.” However, th€W. Ariensdecision does not contain these facts
and the Plaintiffs are incorrect to suggest the case is distinguishable.

In any event, it cannot be argued tha Blaintiffs herein were unaware that
they were not being compensated for sleep periods during their shifts. Plaintiff Agee

testified that she regularly discussed ovegtimth her supervisors. Defs.” Mot., Ex.
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6 at 12-13. Plaintiff Davis testified thslte reviewed her paychecks and knew if she
was underpaid.ld., Ex. 1 at 17-18. Additionally, both Plaintiffs Hill and Oliver
complained about not receiving overtimd., Ex. 3 at 14, 32-33. Plaintiff Johnson
testified that she carefully reaxwed her paychecks for accuracy:

Q. How would you know if you had discrepancy in your pay?

A. Because | would look at my paycheck, because | know the hours

that—up here that | worked, okay. This is computerized when it
comes to my money.

Q.  Soyou know the hours that you worked and you know how much
you were paid per hour so you could just calculate it?
A. Yessir.
Id., Ex. 2 at 27-28. Like all of the Plaintiffs, Johnson reviewed and accepted
paychecks that did not provide compensation for sleep time throughout her
employment with the Defendants.
The record before the Court establsiige Plaintiffs accepted paychecks that
did not compensate them for sleep tipegiods, as well as signed acknowledgments
that they read Defendan&mployee Policy and Manuavhich discussed that down
time was uncompensated. Thus, there is no question of material fact that an implied
agreement existed between the pattes sleep time was uncompensated.
b) Adequate Sleeping

This factor of the test is establish&here there is ehbme-like environment”

meaning a bed is provided and some sdjueraxists between the employee and the



general workplace. Bouchard v. Reg'l Governin@oard of Region V Mental
Retardation Servs939 F.2d 1323, 1331 (8th Cir. 1991). The employer must provide
more than a couch or hideayw bed in a common areadultgren v. County of
Lancastey 913 F.2d 498, 506 (8th Cir. 1990).

Defendants argue that each of the grbomes had separate sleeping quarters
for the Plaintiffs. Defendants further asdbdt there is no evidence that the Plaintiffs
were required to sleep iniwonon areas on couches or reiclqchairs, rather this was
the choice of the individual Plaintiff.

Contrary to Defendants’ contention thésea question ofdct as to whether
adequate sleeping facilities wereailable at each of tlygoup homes. Plaintiff Davis
testified that the designated room foiffsteas occupied by two consumers when she
began working at the Melvindale homsdeaanother home had no available room for
staff. SeePlIfs.” Resp., Ex. 2 at 29-32. PlaiftOliver testified that several of the
group homes she worked at did not have an adequate room for sldepiig. 7 at
23-24. Lastly, Plaintiff Johnson testifiedattseveral of the homes had problems with
bed begs and it was not possible to siegphe room set aside for the staftl., Ex.

6 at 29.
Based on the foregoing, Plaintiff heeme forward with sufficient evidence

demonstrating there is a material questbfact as to whether Defendants provided



adequate sleeping facilities for the Plaintiffs.
¢) Uninterrupted Night's Sleep

Lastly, in order for Defendants to comvéhin the sleep time exclusion, it must
be demonstrated that Plaintiffs couldually enjoy an uninterrupted night’'s sleep.
H.W. Ariens 382 F.2d at 197. Defendants argue that the progress notes show that
Plaintiffs charted sleep time interruptions only 10.9% of all overnight shifts.
Defendants further rely ondtDeclarations of Defendant Carson and Home Manager
Marks, who both claim to have experienagfdequent sleep time interruptions during
the time they worked as direcdre workers. Defendantsalmaintain that after the
meetings concerning reporting sleep time interruptions, the Plaintiffs should have
been documenting such interruptions iniaocident report. However, only two
incident reports have besabmitted, and both resultedamertime pay for Plaintiff
Hill. Defendants argue #t the infrequent charting and reporting of sleep time
interruptions establishes that there are no genissues of material fact that Plaintiffs
were provided an opportunity to usually enjoy an uninterrupted night’s sleep.

While Defendants assert theseo genuine issue of material fact that Plaintiffs
were generally afforded an uninterrupted night’s sleep, each of the Plaintiffs has
testified that she was unable to get fhvaurs of sleep per night. Plaintiffs Agee,

Davis and Oliver testified that they weesponsible for responding to the consumers’



needs and problems throughout the entire 24-Bbifi. Because the consumers all
had different sleep patterns, Johnson testifat there were some nights she would
get 3-4 hours of sleep, but never more than that. Plaintiff Oliver also testified that
some of the consumers took medicatiomight and so she never really had any
“down time.”

Defendants reliance on Defendant €ars and Home Manager Marks’
Declarations concerning their experiencedewvorking as direct care workers is not
probative evidence of whether Plaintiffs meable to receive uninterrupted sleep
during their shifts. Defadants contention that the consumers did not require any
form of overnight monitoring, bed checks medicine administration at night is
contradicted by the Plaintiffs’ deposition testimony. Plaintiff Davis described
consumers who liked to try to sneak outwro would fall out of bed. The Plaintiffs
further claim that they were requiredregspond to the consumers’ needs throughout
their entire shift. Plaintiff Oliver testifeethat some of the consumers took medication
at night and Plaintiff Agee testified thateshad to be able to respond to consumers’
problems at all hours of the night.

Defendants also place too much emphasi the progress reports and the fact
that they do not reflect that Plaintiféxperienced more than 10% of uninterrupted

sleep because the progress réepmlated to the circunesices of the consumers, not
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the direct care workers. Eroyees were tasked with dowenting such things as falls

or sneaking out, whether the consumer was up all night, the consumers’ activities
during the day and the medications that were distributed. There is no space on the
progress reports for recording whether threcticare worker slept or how much down

time the worker had during a given shilloreover, there is evidence in the record

that blank progress reporntgre missing from homes on occasion. Thus, itis not clear
whether Defendants’ analysis of the pregg reports provides an accurate picture of
the circumstances at Defendants’ homes.

While it is true that Plaintiffs failuréo submit incident reports when they
experienced a sleep interruption suppddefendants good faith reliance on the
regulation, the Court is nonetheless ueatd conclude as a matter of law that
Plaintiffs generally received uninterruptedegb during their shifts. There is evidence
that some of the group homes would runafuhcident reportsas well as evidence
that some of the Plaintiffs in fact docanted sleep interruptions on incident reports
but did not receive overtime compensation. Additionally, there is evidence in the
record that after her training in 2013afkiff Johnson submitted an incident report
when she worked two days without angegd. Johnson testified that she had to push
and push to get paid for her sleep iniption and was scolded for submitting the

interruption on the incident report.

-24-



Based on the record evidence, the €oannot find as a matter of law that

Defendants acted in good faith compliandgthhe sleep time exclusion regulation.
2. Willfulness

The FLSA provides for a two year statofdimitations “except that a cause of
action arising out of a willful violation maye commenced withitmree years after the
cause of action accrued. 29 U.S.C. 8§ 255(&) determine whether an employer
committed a willful violation of the FLSA, the district court must examine whether
“the employer either knew or showed rksds disregard for the matter of whether its
conduct was prohibited byeélstatute . . . ."McLaughlin v. Richland Shoe Cd@86
U.S. 128, 133 (1988). Evidence thateamployer had knowledge of a violation but
failed to take remedial actionsr “failed to make [an] agtjuate inquiry into whether
[its] conduct [was] in compliance with” ¢hFLSA is sufficient to show reckless
disregard.Bull v. United States68 Fed. CI. 212, 242 (Fed. CI. 2005).

Here, there is a question of facttasvhether Defendastdisplayed reckless
disregard for ensuring its conduct compliethvthe FLSA. Therés evidence in the
record that even when aéct care worker submitted arcident report documenting
uninterrupted sleep during a shift, shesvgaolded for submitting the report and had
to push and push in orderreceive overtime compensation. Moreover, the progress

reports reflect some uninterrupted sleepursrences, however it is not clear from the



record that Defendants actually compergdbe Plaintiffs for these interruptions.
Therefore, there is a questiohfact as to whether Defendants willfully violated the
FLSA.
3. Liquidated Damages

The FLSA provides that an employer w¥olates the act “shall be liable . . .
in the amount of [the employee’s] . unpaid overtime compernsan . . . and in an
additional equal amount as liquidated dgem 29 U.S.C. § 2{6). “Liquidated
damages under the FLSA are compepsainot a penalty or punishmen€lwell v.
Univ. of Hosps. Home Care Sen76 F.3d 832, 840 (6th Ck002). The Court has
discretion to award no liquidated damagea lesser amount of liquidated damages,
but only “if the employer shows to the satisfaction of the court that the act or omission
giving rise to such action was in good fagthd that he had reasonable grounds for

believing that his act or omission was noviolation” of the FLSA. 29 U.S.C.8 260.

“This burden on the employer is substal and requires ‘proof that [the
employer’s] failure to obey the statute sMaoth in good faitland predicated upon
such reasonable grounds that it would be unfair to impose upon [it] more than a
compensatory verdict.'Elwell, 276 F.3d at 840. “In thabsence of such proof a

district court has no power or discretiomreduce an employer’s liability for the



equivalent of double unpaid wagesld. (quotingHerman v. Palo Group Foster
Home 183 F.3d 468, 474 (6th Cir. 1999). Reasibemess is an objective standard,
and an employer who acts negligently iilifig to properly classify an employee and
pay him in accord with the FLSA is not acting reasonaBllyvell, 276 F.3d at 841
n.S.

Here, there are genuine issues of matdect as to whether Plaintiffs had
adequate sleeping facilities and whether tiveye afforded at least five hours of
uninterrupted sleep. Thus, the Coummat conclude whether Defendants acted in
good faith compliance with the sleep time e&sdbn. As such, the Court is unable to
determine whether any failure to ob#ye FLSA “was both in good faith and
predicated upon such reasonable groundsttivauld be unfair to impose” liquidated
damages in addition to compensatory dammadeor this reason, genuine issues of
material fact exist as to whether Pidifs are entitled to liquidated damages.

IV. CONCLUSION

For the foregoing reasons, Defendastion for Summary Judgment [#29]
is DENIED.

Count Il, Violation of Michigais Minimum Wage Law of 1964, MH. ComP.
LAwWS § 408.38%et seq, is HEREBY DISMISSED from this cause of action.

SO ORDERED.



Dated: May 12, 2015 /s/Gershwin A Drain
GERSHWIN A. DRAIN
UNITED STATES DISTRICT JUDGE




