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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

LEE JASONKIBLER,
Case No. 14-10017

Plaintiff,
SENIORU.S.DISTRICT JUDGE
V. ARTHURJ. TARNOW
ROBERTBRYSONHALL, Il, ET AL., U.S.MAGISTRATE JUDGE
R. STEVEN WHALEN
Defendants.

ORDER GRANTING DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT
[81, 83, 85]

On May 27, 2015, all defendantmoved for summary judgment on
Plaintiff's trademark infringement, tradhark dilution, and related claims.
Defendant UMG Recordings d/b/a Defd&ecordings (Def Jam) filed a Motion
for Summary Judgment [Dkt. #81] alongithv a supporting Affidavit [82].
Defendant William Morris Endeavor Entamiment (WME) also filed a Motion for
Summary Judgment [83] with a suppog Declaration [84]. Likewise,
Defendants Hall, Team Visionary MasGroup, and Three Oh One Productions

(the Hall Defendants) fitk a Motion for Summary Judgment [85] and supporting
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Declarations [86, 87]. Plaintiff filed Rponses [88, 89, 9@n June 17, 2015,
along with supporting Exhibif®1, 92]. On July 12015, Defendant Def Jam filed
a Reply [93] and supporting Declaratif®1]. The same day, Defendant WME
filed its own Reply [95], as did the Hall Bsndants [96]. After a hearing held on
October 30, 2015, the Court totile motions under advisement.

For the reasons stated below, DeferidaMotions for Summary Judgment
[81, 83, 85] arsSRANTED.

FACTUAL BACKGROUND

Plaintiff Kibler is a DJ and turntabliga musician specializing in the use of a
turntable and DJ mixer) who has workautder the name DJ Logic since 1999. He
does not rap or sing, although he somesiroellaborates with vocal performers.
He released albums under the namelLDdic in 1999, 2001, and 2006, and has
participated as DJ Logic on other albumide currently has no record deal. He
registered “DJ Logic” as a trademark #000, but inadvertently allowed the
registration to lapse some years latele re-registered the DJ Logic trademark on
July 23, 2013.

Defendant Hall is a pper who began using the stage name Logic in 2009
(he previously used theagfe name Psychological). f2adant Three Oh One is

Hall's personal companyDefendant Team Visionamlusic Group is Defendant



Hall's management. Defendant Def Jam Defendant Hall's record label.
Defendant WME is a booking agent thadsists Hall and his management in
arranging Hall's public appearess. In September 2012, Plaintiff's counsel sent
Defendants Team Visionarand WME an e-mail demanding that they and
Defendant Hall stop using the stage name Logic in violation of Plaintiff's DJ Logic
trademark. Subsequently, Defendant THDdeOne applied to register Logic as a
trademark.

Plaintiff filed the Complaint in thisnatter on January 3, 2014, and a Motion
for Preliminary Injunction [14] on Febroa 27, 2014. At the time, Hall was
scheduled to release his first aloumdago on tour in April 2014. The parties
appeared for oral argument on March 2814, but instead participated in a
settlement conference. The relevanfeddants agreed to postpone the album
release and tour pending further settlenedfarts, which were unsuccessful. The
Court held a hearing on July 21, 205ahd denied the motion for preliminary
injunction. Def Jam released Hall'sdt alboum on October 21, 2014. Defendants
moved for summary judgment approxiiely seven months later.

ANALYSIS
Summary judgment is appropriate “ifetipleadings, depositions, answers to

interrogatories, and admissions on file, togetwith the affidavits, if any, show



that there is no genuine issue as to amaterial fact and that the moving party is
entitled to a judgment as matter of law.” ED. R. Civ. P. 56(c). The moving
party has the burden of establishing ttiegre are no genuine issues of material
fact, which may be accomplished by dentoateng that the nonmoving party lacks
evidence to support an esfial element of its caseCelotex Corp. v. Catretd77
U.S. 317, 322 (1986). The Court musinstrue the evidence and all reasonable
inferences drawn therefrom in the ligmiost favorable to the nonmoving party.
Matsushita Elec. Indus. Co.,d.tv. Zenith Radio Corp475 U.S. 574, 587 (1986).
A genuine issue for trial exists if “the idence is such that a reasonable jury could
return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inc477
U.S. 242, 248 (1986).

l. Infringement (and Related Claims)

Count One of Plaintiffs complaint alleges trademark infringement in
violation of the Lanham Act, 15 U.S.@8 1114, 1125(a). Counts Three and Four
allege a Michigan Consumer Prdiea Act (MCPA) violation and unfair
competition, respectively. The underlyiaiegations for all three counts are the
same. Accordingly, Defendants rely their trademark infringement arguments to

oppose the MCPA and unfair competition olaias well. Plaintiff has made no



attempt to separately argue the MCRAd unfair competition claims. The Court
will therefore analyze them togetheithvthe trademark infringement claim.

In analyzing a trademark infringemteclaim under the Lanham Act, the
Court must determine whether the plaffdifmark is protectable and “whether
there is a likelihood of confusion as a resif the would-be infringer’'s use of the
mark.” Innovation Venturesl.LC v. N.V.E., InG.694 F.3d 723, 728 (6th Cir.
2012) (quotingTumblebus Inc. v. CranmeB99 F.3d 754, 761 (6th Cir. 2005)).
Here, the parties do not dispute that RI#ia “DJ Logic” mark is protectable. To
determine whether there is a likelihood aafnfusion, courts in the Sixth Circuit
weigh the following Frisch factors:”

1. strength of the plaintiffs mik; 2. relatedness of the goods;

3. similarity of the marks; 4.evidence of actual confusion;

5. marketing channels used; bGkely degree of purchaser care;

7. defendant’s intent in seleay the mark; [and] 8. likelihood of

expansion of the product lines.

Maker's Mark Distillery, Inc.v. Diageo North America, Inc679 F.3d 410, 419
(6th Cir. 2012) (quotingrrisch’s Rests., Inc. v. Elby’s Big Boy, In670 F.2d 642,
648 (6th Cir. 1982)). The relevance ofckdactor varies case by case, but the
central question in applying the factorsalerays “whether relevant consumers are

likely to believe that the products or sees offered by the parties are affiliated in

some way.” Therma-Scan, Inc. v. Thermoscan, J#95 F.3d 623, 630 (6th Cir.



2002) (quotingHomeowners Group, Inc. v. e Mktg. Specialists, InA31 F.2d
1100, 1107 (6th Cir. 1991)).

1. Strength of Plaintiff's Mark

This factor favors Defendants. @&hfactor concerns both the mark’s
“conceptual strength,” or its inherent distinctiveness, and its “commercial
strength,” or its recognition in the marketlaker’'s Mark 679 F.3d at 419 (citing 2
J. THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION §
11.83 (4th ed.)). The parties seem toeagthat “Logic” is strong conceptually,
since it is “arbitrary” (i.e., not descripgvor even suggestiva the characteristics
of Plaintiff's music). On the other hanthe “DJ” portion of Plaintiff's mark is
descriptive or at least suggestive of Ridi's emphasis on the use of turntables
and a DJ mixer. Overall,¢t'DJ Logic” mark is modetaly strong conceptually.

However, the Sixth Circuit has recoged that “a mark can be inherently
distinctive but not especially strong iffails to attain broa public recognition.”
Maker's Mark 679 F.3d at 419 (citingfherma-Scan 295 F.3d at 631-32).
Plaintiff has produced no survey evidenshowing consumer recognition of his
mark. Likewise, he has produced nddewice concerning the marketing of his
albums. Plaintiff has sold less tharD3&lbums over the past three years and less

than 60,000 since release of his first albainteen years agoHe currently has no



recording contract, and his past recordingtcacts were not with major label. In
sum, the evidence shows that Plaintifiiark has little commercial strength.

Furthermore, the strength of Plaintiffisark is reduced by third-party use of
similar marks. See Homeowner831 F.2d af108 (holding that evidence of third-
party use of marks consisting of or contag the same initials used in plaintiff's
mark should have been considered ssessing the strength of plaintiff's mark).
Defendants have identified various muais who, like Plaintiff, market music
online under a name incor@iing “logic” or a variation thereof—some of whom
also incorporate “DJ” into their name.

In sum, Plaintiff’'s mark is moderdyestrong conceptually but commercially
weak. The Court concludes thhts factor favors Defendants.

2. Relatedness of the Parties’ Goods or Services

This factor is neutral. The partiegvoods and services are somewhat related
in that they both perform as musicians aetl recorded music. Relatedness at this
level of generality, howevedoes little or nothing touggest that consumers will
confuse the parties.See Homeowner®931 F.2d at 1109 (acknowledging that
coexistence in the same broad industry dusrender services “related”). When
the parties’ goods and services are lookednore closely, distinctions quickly

emerge—perhaps most notably, Defenddall is a vocal performer and Plaintiff



is not. The Court concludes that thet@gs’ goods and services are “somewhat
related but not competitive, so that likeod of confusion may or may not result
depending on other factorsld. at 1108.

3. Similarity of the Marks

This factor favors Defendants. lttrsie that both marks prominently feature
the word “logic.” However, the SixtRircuit has “endorsed the ‘anti-dissection
rule,” which serves to remind courts rniotfocus only on the prominent features of
the mark, or only on those features that mrominent for purposes of the litigation,
but on the mark in its totality.”Jet, Inc. v. Sewage Aeration Systed5 F.3d
419, 423 (6th Cir. 1999) (citingittle Caesar Enterprises, Inc. v. Pizza Caesar,
Inc.,, 834 F.2d 568, 571-72 (6th Cir. 1987) (holding “Pizza Caesar USA” and
“Little Caesars” to be dissimilar despi®th prominently featuring “Caesar”)).
Considered in its totality, the “DJ Lagji mark is significantly distinct from
Defendant Hall's “Logic” mark. The “DJportion not only changes the look and
sound of the mark but also describes suggests certain characteristics of
Plaintiff's music.

4. Evidence of Actual Confusion

Plaintiff has identified at least tenstances in which people appear to have

confused Logic with DJ Logic, or viceersa. Accordingly, this factor favors



Plaintiff. Therma-Scan295 F.3d at 635 (“[IJn the context of a motion for
summary judgment, any evidence of cordasregardless of homwinimal, weighs
in [the plaintiff's] favor.”).

On the other hand, “the existenceasfly a handful of instances of actual
confusion after a significant time or asificant degree of concurrent sales under
the respective marks may eviead to an inference that no likelihood of confusion
exists.” Id. at 636 (quotingHomeowners931 F.2d at 1110). Defendants argue
that the incidents identified by Plaintifre only a “handful” in the context of
Defendant Hall's sales—he 1d0170,000 copies of hifirst aloum in the seven
months between its release and theamiary judgment briefing—and popularity on
Internet sites such as YouTube, Facebaok| Twitter. Defendda also challenge
the weight that should be giveéo particular incidents afonfusion. For instance,
they claim that various news postings that confused Logic with DJ Logic all came
from the same source and that the emwas likely the result of computer error
rather than actual (human) confusion.

The Court does not find Plaintiffgvidence of actual confusion to be
particularly strong. Nevdreless, it provides some suppdor Plaintiff at this

stage of the case.



5. Marketing Channels Used

Plaintiff has not produced evidence cering his marketing efforts. At the
hearing, Plaintiff's counsel pointed otitat both Plaintiff and Defendants sell
music online and promote themselves vitelnet social media. To determine
whether parties’ use of the Internéor marketing constitutes overlapping
marketing channels, “the lexyant questions include(i) whether both parties use
the Web as asubstantial marketing and advertisinghannel, (2) whether the
parties’ marks are utilized in conjuren with Web-basg products, and (3)
whether the parties’ marketing c¢ireels overlap in any other wayTherma-Scan
295 F.3d at 637 (quotingntrepreneur Media, Inc. v. SmjtA79 F.3d 1135, 1151
(9th Cir. 2002)). Plaintiff’'s evidence domet support an affirmative answer to any
of these three questions. On the othand, Defendants fi@ not produced
evidence showing that their marketing eff@te so distinct a® weigh against the
likelihood of confusion. The Coufinds the factor neutral.

6. Likely Degree of Purchaser Care

The degree of care exercised by muasumers is likely to vary greatly
depending on the type of transacti(g., purchasing one song on iTunes or
purchasing an expensive concert ticketyl dhe characteristics of the consumer

(e.g., a turntabling aficionado or a casua td rap). The Court finds this factor

10



unhelpful on the present factsSee Daddy’s Junk Music Stores, Inc. v. Big
Daddy’s Family Music Centerl09 F.3d 275, 285 (6th Cir. 1997) (citihgftle
Caesar 834 F.2d at 572).

7. Intent in Selecting the Mark

There is no evidence that Defendant Hall intentionally chose the stage name
Logic to infringe Plaintiff's mark. Accordingly, this factor is neutralherma-
Scan 295 F.3d at 639 (“This factor, rather than tilting the balance in either
direction, does not carry significant weight if no evidence of intentional
infringement exists.”).

8. Likelihood of Expansion of the Parties’ Markets

It appears unlikely that the partiedlvexpand their markets to put them in
competition. Accordingly, this factor is neutrabee Therma-Sca295 F.3d at
639.

Balance of Factors

In the Court’'s estimation, thErisch balancing inquiry in this case boils
down to weighing Plaintiff's evidence®f actual confusion, which supports
Plaintiff, against the strength of Plaifis mark and its simarity to Defendant
Hall’'s mark, which support Oendants. Because Plaintiff's evidence of actual

confusion does not exceedhandful of instances in the context of the parties’

11



careers, the Court holds it insufficiet overcome theoverall weakness of
Plaintiff's mark, its dissimilarity fromDefendant Hall's mark, and the lack of
support from other factors. In other wortlgg Court holds that Plaintiff has raised
no genuine issue of material fact regagda likelihood of confusion. The Court
therefore grants Defendants summajydgment on Plaintiff's trademark
infringement and related claims.
[I.  Dilution

Plaintiff alleges trademark dilutiom violation of the Lanham Act, 15
U.S.C. 8§ 1125(c). That subsection provides as follows:

Subject to the principles of equity, the owner ddmousmark that is

distinctive ... shall be entitled to an injunction against another person

who, at any time after the owner's mark has becdamous

commences use of a mark or tradenean commerce that is likely to

cause dilution by blurring odilution by tarnishment of théamous

mark.
15 U.S.C. § 1125(c)(1) (emphasadded). “[A] mark idamous if it is widely
recognized by the general consuming publithe United States as a designation
of source of the goods or sares of the mark’'s owner.”ld. § 1125(c)(2)(A).
Courts have recognized that the “fambusquirement is difficult to meet.See,
e.g, Coach Services, Inc. Wriumph Learning LLC668 F.3d 1356, 1373 (Fed.

Cir. 2012) (“[A] famous mark is one thaas become a ‘houseld name.™) (citing

Nissan Motor Co. v. Nissan Computer Corf78 F.3d 1002, 1012 (9th Cir.
12



2004)); Quicken Loans, Inc. v. Nationwide Biweekly Admin.,, IN0. 13-13431,
2014 WL 505576, at *6 (E.D. Mich. Feb. Z2014) (unpublished) (finding dilution
claim unlikely to succeed otmhe merits because the iQken Loans mark, despite
enjoying “niche fame,” liely was not “famous”). The Sixth Circuit has
recognized Audi and Victoria'Secret as “famous” marksiAudi AG v. D’Amatp
469 F.3d 534, 547 (6th Cir. 2006); Secret Catalogue, Inc. v. Mosel&@5 F.3d
382, 387 (6th Cir. 2010).

Plaintiff’'s dilution claim fails becawsno reasonable jury could find his “DJ
Logic” mark “famous” within the meang of the Lanham Act. As discussed
above, the evidence shows that the marklhe commercial strength. It is not a
household name, and its recognition is fiam comparable to that of Audi or
Victoria’s Secret. In short, Plaintiff has produced no evidence that would enable a
reasonable jury to conclude that DJ Logic wadely recognized by thgeneral
consuming publiof the United States” as a sign that Plaintiff is the source of the
relevant goods or services. 15 U.S.&.1125(c)(2)(A) (emphasis added).
Accordingly, the Court grants Defermda summary judgment on the dilution

claim.
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CONCLUSION
For the reasons stated above, there argemoiine issues of material fact on
the merits of Plaintiff's claims. Thisonclusion renders it unnecessary to resolve
other issues raised by Defendants; tGeurt therefore declines to do so.
Accordingly,
IT IS ORDERED that Defendants’ Motions for Summary Judgment

[81, 83, 85] ar&SRANTED.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: November 9, 2015 Senldnited States District Judge
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