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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

AMI STAMPING, LLC,

Plaintiff, Caséa\o. 14-cv-10176
Hon. Matthew F. Leitman

V.

ACE AMERICAN INSURANCE
COMPANY et al,

Defendants.
/

ORDER (1) GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT (ECF #54), (2) GRANTING PLAINTIFF 'S MOTIONS FOR
LEAVE TO FILE SUPPLEMENTAL BRIEFS (ECF ## 64, 66), (3)
DENYING PLAINTIFF'S MOTI ON FOR PARTIAL SUMMARY
JUDGMENT (ECF #55), AND (4) TERMINATING PLAINTIFF'S MOTION
TO EXCLUDE DEFEND ANT'S EXPERTS (ECF #56) AS MOOT

In February 2010, Plaintiff AMI Stamping, LLC (“AMI”) asked its
insurance agent to purchase coverdge certain equipment in which it had
acquired a security interest. AMI had se&leppraisals valuing the equipment at
roughly $400,000, but it told its insuree agent that the equipment was valued at
only $138,100. AMI's agent then commaated that valuation to Defendant ACE
American Insurance Company (“ACE”). taliance on that valuation, ACE agreed
to insure the equipment and & premium for that coverage.

The equipment was stolen less than two years later, and AMI filed an

insurance claim with ACE toecover for the loss of the equipment. Even though
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AMI had valued the equipment at $138,166s than twenty-four months earlier,
AMI’s claim to ACE valued the equipmeat $1.9 million and sought payment of
that amount. ACE investigated AMI'saiin but did not pay it. Instead, ACE

rescinded coverage onethground that, among other things, AMI materially
misrepresented the true value of the pmént when AMI applié for coverage.

In this action, AMI contends tha&CE breached its obligation to provide
coverage for the loss of the equipmeahd ACE seeks a declaration that it
properly rescinded coverader the equipment. The Court concludes that ACE’s
rescission was lawful. Accordingly, the Co@RANTS summary judgment in
favor of ACE andDENIES AMI's motion for summary judgment.

I
A

AMI is a limited liability company. Its chairman is George Hofmeister
(“Hofmeister”). AMI has no employeeg¢Examination UndeOath (“EUQO”) of
Hofmeister at 4-5, 22-23, ECF #54-4 at&,Pg. ID 1001, 1006.) It transacts
business through Hofmeister or througimployees of Revstone Industries, LLC
(“Revstone”), an affiliated company owshdy the Hofmeister Family TrustSée
id.)

Since at least 2006, Revstone Hasen a “client” of an independent

insurance agency, Todd Assates. (Deposition of Spankie Carolanne at 24, ECF



#54-7 at 8, Pg. ID 1095.) Revstone wonkith Todd Associates to purchase
insurance for itself and its dfited entities, including AMI.$eed. at 25-26, ECF
#54-7 at 9, Pg. ID 1096.) Todd Assates’ employees Todd Fitzpatrick
(“Fitzpatrick”) and Spankie Carolanng¢‘Carolanne”) service the Revstone
account. Fitzpatrick is a “producerld( at 40, ECF #54-7 at 12, Pg. ID 1099.) In
that role, he “goes out and finds businegbas need insurance and brings them to
Todd Associates and works to write their insuranctd’) ( He is “considered
[Revstone’s] instance agent.”lfl.) Carolanne is an “account manageld:. at 25,
ECF #54-7 at 9, Pg. ID 1096.) In that role, she

[o]btain[s] insurance based ¢ime risk characteristics that

[her clients] have and thexposures that they have,

whether it's by line of buskss for fire or general

liability, auto, Workers’ Compensation, foreign liability.

| market it to various comparggeach renewal. | prepare

applications. | handle gers correspondence and all

incoming telephone calls fromethclient regarding their

insurance program. | prode proposals for insurance,

applications for insurance. | counsel the insured when

they have questions about insurance.
(Id. at 26, ECF #54-7 at 9, Pg. ID 10p8Carolanne became Revstone’s “account
manager” in 2009.See idat 24-25, ECF #54-7 at 8-9, Pg. ID 1095-96.)

In 2009, Carolanne marketed tlmsurance account for Revstone (and

Revstone’s affiliated entities like AMI) tat least seven different insurance

companies.$ee idat 109-110, ECF #54-7 at 30,.RQ 1117.) Revstone chose to



purchase its insurance from ACESef id. ACE thereafterdgsued an insurance
policy to Revstone (the “Policy”)SeeECF ## 54-1, 54-2.)
B

In late 2009 or early 2010, AMI obtainedsecurity interest in real property
and equipment located at 4300 CaBbeet in Detroit, Michigan SeeECF #54-14
at 3, Pg. ID 1339ee alsdHofmeister EUO at 34, ECF #54-4 at 11, Pg. ID 1009.)
AMI, through Revstone, then sought to insuhe equipment (the “Cabot Street
Equipment”). On February 11, 2010, Reone’s assistant general counsel, Kiel
Smith (“Smith”), asked Carolanne to adalverage for the Cabot Street Equipment
to the Policy. $eeECF #54-14 at 3, Pg. ID 1339 Carolanne told Smith that in
order to obtain that coveragee would need to providie value of the equipment.
(See idat 2, Pg. ID 1338.) Carolanne reqdithat information so that she could
“determine the proper insurance valuesdport to [ACE].” (Caolanne Dep. at 51,
ECF #54-7 at 15, Pg. ID 1102.)

In response to Carolanne’s requestjtBreent her a docuemt that he called
an “[a]ppraisal of the equipment.” (ECF #54-14 at 2, Pg. ID 1338.) Smith’s
“appraisal’ identified and listed a value for each piece of the Cabot Street
Equipment. $eeECF #54-15.) Smith listed thital value of the Cabot Street
Equipment as $138,100S¢e id.at 3, Pg. ID 1343.) Notably, at the time Smith

provided Carolanne with ¢h$138,100 valuation for th@abot Street Equipment,
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AMI had in its files appraisals from 20Q6at valued the equipment at between
$385,450 and $462,800 (the “200§utpment Appraisals”).§eeHofmeister EUO

at 34-35, 52-53, ECF #54-4 at 11, 15, Hy 1009, 1013; ECF ## 54-13 at 17,
Pg. ID 1334}

Once Carolanne received the $138,1@Galuation, she contacted ACE
underwriter Vito Maniaci (“Maniaci”). $eeECF #54-17 at 3, Pg. ID 1348.) She
told Maniaci that based on the infornmatishe received from Smith, “the value of
the [Cabot Street Equipment] is $138,100 (per apprais#d))’ Maniaci “rel[ied]
on [the] information from Carolanne” iorder to determine what premium to
charge and on what other terms ACBuld agree to insure the Cabot Street
Equipment. (Maniaci Dep. at 68, ECF #84t 19, Pg. ID 1137.) ACE thereafter
agreed to add to the Policy an endorseinfer the Cabot Street Equipment (the
“Equipment Endorsement”)SeEeECF #54-1 at 37, Pg. ID02.) ACE charged an

additional premium of $1,357.00rfthe Equipment Endorsemerfage id).

1 At his EUO, Hofmeister testified that 2006, he had a natial appraisal firm,
Koster Brothers, “do an appraisal’” tfe Cabot Street Equipment. (Hofmeister
EUO at 34-35, ECF #54-4 at 11, Pg. ID09.) Additionally, in its discovery
responses in this action, AMI acknowledgiat when it purchased insurance for
the Cabot Street Equipment in Februa®i0, it was aware of two prior appraisals

of the equipment: the Koster Brothergpegsal and a second appraisal it obtained
from the previous owner of the equipme@eéECF #54-13 at 1 17, Pg. ID 1334.)
These appraisals — which include valtmsthe Cabot Street Equipment and other
property at the Cabot Street location which was not stolen — are in the record at
ECF ## 54-19 and 54-20.
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In early 2012, the Cabot Street Hyument was stolen. AMI (again, through
Smith) then submitted an insurance claiosmnACE to recover the value of the
equipment. $ee Smith Dep. at 116, ECF #54-& 32, Pg. ID 1054.) In
communications with ACE related toethclaim, AMI acknowledged that its
previous representation of the equipteralue — $138,1008 was inaccurateSge
ACE Counterclaim at § 20, ECF #2 at 27, Pg. ID 49 and AMI Ans. to
Counterclaim at § 20, ECF #11 at 5, Pg. ID 36RMI asserted that the value of
the equipment was actually $1.9 million — nearly 14-times more than the $138,100

value it reported when it applied for coage — and AMI's claim to ACE sought

% In paragraph 20 of its Counterclaim, B@lleged that “[o]nFebruary 21, 2013
AMI advised ACE that the $138,100.00 vaioa of the property stolen from the
4300 Cabot Street location was incorrectd that it would provide a revised
appraisal of the value of the stolen pnap€ (ACE Counterclaim at § 20, ECF #2
at 27, Pg. ID 49.) AMI answered thallegation as follows: “In response to
Paragraph 20, Plaintiff/Coter-Defendants [sic] admihat it provided additional
information to ACE regarding the value thle property that lthbeen stolen from
the Cabbott [sic] Street adehs.” (AMI Ans. to Counterclaim at § 20, ECF #11 at
5, Pg. ID 369.) AMI did not deny the allegation that it “advised” ACE that the
$138,100 valuation of the Cab®Btreet Equipment was “incorrect.” Therefore, that
allegation is deemed admitteHeeFed R. Civ. P. 8(b)(6(“An allegation ... is
admitted if a responsive pleading is regdiand the allegain is not denied.”)See
also United States v. Vehicle 2007 Mack Dump Tré&0 F. Supp. 2d 816, 826
(E.D. Mich. 2010) (deeming allegationsamended complaint as admitted because
claimants’ answers failed to comply wiRule 8(b)(6)). Thus, AMI has admitted
saying that its $138,100 valuation was inaete, and that concession is highly
relevant, is admissible against AMAs substantive evidence, and may be
considered by the Court in resolving the pending motiSegFed. Rules Evid.
401, 402, 801(d)(2)(A).
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compensation in that amounSdeAppraisal, ECF #55-6see alsdSmith Dep. at
145-147, ECF #54-5 at 39-40, Pg. ID 1061-62.)
On November 13, 2013, ACE formaltenied AMI’s insurance claim by
written letter. Gee ECF #54-18.) Through that correspondence, ACE also
informed AMI that it was rescinding ¢hEquipment Endorsement and would be
returning AMI's premiums for that endorsemer@eé id. ACE told AMI that it
was rescinding the Equipment Endorsaeimbecause, among other things, AMI
misrepresented the value of the Calsiteet Equipment when it applied for
coverage:
As a result of AMI's misrepresentations to ACE
regarding ... the value of the machinery and equipment at
the 4300 Cabot Street, Detroit, Michigan, location ACE
rescinds the coverage ftrovided for the 4300 Cabot
Street location. .... Thepremium charged for that
coverage totaled $256.00. Confirming the rescission of
coverage for the 4300 Cab&treet location, ACE is
sending AMI Stamping, LLC a check in that amount
under separateover.

(Id. at 5, Pg. ID 1353.)

I

On December 20, 2013, AMI filed ith action against ACE in Wayne

County Circuit Court. $eeECF #1-2.) Among other things, AMI alleges that

ACE breached the Equipment Endorsemengmit denied AMI’s insurance claim.

(See id. ACE thereafter removed AMI's Complaint to this CouBeéECF #1.)



ACE also filed a Counterclaim in which seeks a declaratory judgment that it
properly rescinded the Equipment Endorsatmbased, in paron AMI's alleged
misrepresentations about the value of the Cabot Street Equipi@eaEQF #2.)
AMI filed an Answer to the Counterclaim on February 18, 205¢eECF #11.)
Both parties have now moved for summary judgmeseeECF ## 54, 55.) The
Court held a hearing on the motions on July 20, 2016.
1

A movant is entitled to summary judgnievhen it “shows that there is no
genuine dispute as to any material fact . .SEC v. Sierra Brokerage Servs., Inc.
712 F.3d 321, 326-27 (6th Cir. 2013) (citiAgderson v. Liberty Lobby, Inc77
U.S. 242, 251-52 (1986))(otations omitted). When reviewing the record, “the
court must view the evidence in the lighbst favorable to the non-moving party
and draw all reasonable inferences in its favéd.” “The mere existence of a
scintilla of evidence in support of éh[non-moving party’s] position will be
insufficient; there must bevidence on which the jury could reasonably find for
[that party].” Anderson 477 U.S. at 252. Summary judgment is not appropriate
when “the evidence preserdssufficient disagreement to require submission to a
jury.” 1d. at 251-52. Indeed, “[c]redibilityleterminations, the weighing of the
evidence and the drafting of legitimate igfieces from the facts are jury functions,

not those of a judge . . . 1d. at 255.



\Y,

ACE argues that it had the right tescind the Equipment Endorsement
because AMI misrepresented the valuehaf Cabot Street Equipment. The Court
agrees.

It is “well-settled” under Michigariaw that “where aninsured makes a
material misrepresentation in the appiica for insurance ... the insurer is entitled
to rescind the policy and declarevdid ab initia” Lake States Ins. Co. v. Wilson
586 N.W.2d 113, 115 (Mh. App. 1998)See also Campbell v. Liberty Mut. Grp.
10-14179, 2011 WL 2447506, #8-4 (E.D. Mich. Junel4, 2011) (holding that
insurance company “properly rescindedldmtiff's policy of insurance” based on
misrepresentations plaintiff rda in application process)An insurer is entitled to
rescind coverage even where the misregnéation was unintentional. Indeed,
“[rlescission is justified without regard to the intentional nature of the
misrepresentation as long #srelied upon by the insurer.Lake States586
N.W.2d at 115. In this actmp then, ACE is entitled téa declaration that [its]
rescission was proper” if it can establish that [AMI] made a misrepresentation
on [its] insurance application, (ii) thatehmisrepresentation wanaterial, and (iii)
that [ACE] relied on the misrepresentatio@dyour v. Liberty Mt. Ins. Cpl12-

11926, 2014 WL 3611766, at t&.D. Mich. July 22, 2014.)



All of these elements are satisfied heFarst, AMI misrepresented the value
of the Cabot Street Equipment whenaijpplied for insurace coverage. As
described above, AMI has admitted ttiegt $138,100 valuation it provided to ACE
was inaccurate SeeACE Counterclaim at 1 20, EGR at 27, Pg. ID 49 and AMI
Ans. to Counterclaim at 20, ECF #115afq. ID 369.) AMI's admission makes
perfect sense because by any measAiM|'s $138,100 stated valuation was
erroneous. Indeed, AMI has appraisdlevging that as of 2006 the liquidation and
fair market values of the Cabot Strésquipment were at least $385,450, and as
much as $462,800Se€eHofmeister EUO at 34-35, 523, ECF #54-4 at 11, 15, Pg.
ID 1009, 1013; ECF # 54-13 at { 17, Pg. ID 133k als&CF ## 54-19, 54-20.)
And AMI's most recent appraisal ahe Cabot Street Equipment reflects a
replacement cost value of $1.9 milliosegAppraisal, ECF #55-6.) Thus, AMI’s
stated valuation of $13&)0 was far less than the value of the Cabot Street
Equipment as determined under thwadely-accepted valuation methods.

Second, AMI's misrepresentation ottkalue of the Cabot Street Equipment
was material. “A misrepresentation on ssurance application is material if,
given the correct, information, the insumould have rejected the risk or changed
an increased premiumHatcher v. Nationwide Prop. & Cas. Ins. C84 F. Supp.
3d 704, 708 (E.D. Mich. 2014) (quotifgontgomery v. Fid. & Guar. Life. Ins.

Co, 713 N.W.2d 801, 804 (MichCt. App. 2005)). That is true here. As
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Carolanne explained, the premium for tiipe of coverage purchased by AMI “is
based on a rate times the value of the griyp’ (Carolanne Dep. at 53, ECF #54-7
at 16, Pg. ID 1103.) And Maniaci confirmed that the premium is based on the
“value[]” of the property being insure@aniaci Dep. at 37, ECF #54-8 at 11, Pg.
ID 1129.) Simply put, ACE would haveharged a higher premium for the
Equipment Endorsement if AMI had provatl&CE the accuratealue of the Cabot
Street Equipment. Thus, AMI’'s falseatgment that the value of the equipment
was $138,100 was material.

Finally, ACE relied upon AMI’'s misrepres&ation. As Maniaci explained,
he “relied on [the] information from Caraiae” — i.e., the valuation of the Cabot
Street Equipment that she receivednir Smith — when he underwrote the
Equipment Endorsement. (Maniaci Dep.68, ECF #54-8 at 19, Pg. ID 113g&e
also id.at 13, 46, ECF #54-8 at 5, 14, PD. 1123, 1132.) Therefore, ACE was
entitled to rescind the Equipment Endorsement.

V

AMI offers several arguments as why ACE had no right to rescind the

Equipment Endorsemenhone are persuasive.
A
AMI first argues that ACE was nagntitled to rescind the Equipment

Endorsement because ACE knew tliag¢ represented value of $138,100 was
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inaccurate and thus could rieéve, and did not, rely dhat erroneous valuatioh.
This argument rests on three premisesJarolanne was ACE’s agent, not AMI's
agent, when AMI applied for the Egqument Endorsement, (2) at that time,
Carolanne had, or was aware of, the 2@0mipment Appraisals that valued the
Cabot Street Equipment at roughly $41W), and (3) Carolanne’s knowledge of
the higher appraisals can be imputed@E. All three premises are wrong.
1

Carolanne was AMI’'s agent, not ACGEagent, when AMI applied for the
Equipment Endorsement. Michigan lawadkear: “when an insurance policy is
facilitated by an independent insuranagent or broker ... the independent
insurance agent is considerad agent of an insuredthar than an agent of the
insurer.” Stone v. Auto-Owners Ins. C&58 N.W.2d 765, 772Mich. Ct. App.
2014). An insurance agent is “independehthe agent has “the power to place
insurance with variousisurance companiestlarwood v. Auto-Owners Ins. Co.
535 N.W.2d 207, 209 (Mit Ct. App. 1995); ee also Mate v. Wolverine Mut. Ins.
Co, 592 N.W.2d 379, 382 (MiclCt. App. 1998) (testimonthat insurace agency

had the “power to place insurance withrigas insurance compas” is “usually

* AMI primarily makes this argument in @dtion of its briefing that relates to
other knowledge ACE maliave had about the Cabot Street locati@ee@AMI

Mot. at 14-23, ECF #55 4di6-24, Pg. ID 1427-3%ee als)AMI Resp. Br. at 7-8,
ECF #58 at 10-11, Pg. ID 1746-47.) Viewing the briefing in the light most
favorable to AMI, it also appears that ANhtended to make this argument with
respect to the representation that thed@&treet Equipment had a $138,100 value.

12



sufficient to establish that an indepentdensurance agent ithe agent of the
insured, not the insurer.”).

Here, the undisputed evidence estdigissthat Carolanne had the power to
place Revstone’s coverage — which incldid®verage for Revstone’s affiliated
entities like AMI — “with various insuranacsompanies.” In unrebutted testimony,
she explained that she marketed Revstone’s “insurance program” to at least seven
different insurance companies, including ACE. (Carolalbep. at 109-110, ECF
#54-7 at 30, Pg. ID 1117.) She also tedlitieat she performed the functions of an
“independent agent.’(Id. at 88, ECF #54-7 at 24, PP 1111.) Carolanne was
thus an “independent agent,” and, ashsuserved as AMI’'s agent, not ACE’s
agent, in connection with AN& application for coverage.

Other evidence confirms that Canohee and the agency that employed her,
Todd Associates, were not ACE’s agehor instance, Carolanne identified her co-
worker, Fitzpatrick, as Ret@ne’s “insurance agent.Id. at 40, ECF #54-7 at 12,

1099.) She also testified that Revstoves a “client” of Todd Associatedd( at

* In this same portion of her depositioBarolanne testified that she was an
“authorized representative of any inswwarcompany that [Todd Associates] has a
contract with,” including ACE. (Caroteme Dep. at 87, ECF #54-7 at 24, Pg. ID
1111.) But this testimony does not create #en factual dispute with respect to
whether, under Michigan law, Carolannesw&CE’s agent. Indeed, her testimony
makes clear that she pladasurance with multiplelifferentinsurance companies,
which is the definition of an “indepeadt insurance agent” under the Michigan
law quoted in text above.
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24, ECF #54-7 at 8, Pg. ID 1095.) And AMI’'s Answer to ACE’s Counterclaim
even referred to Carolanne as “its agerbé¢AMI Ans. to Counterclaim at § 25,
ECF #11 at 6, Pg. ID 370.) These psininderscore that Carolanne and Todd
Associates were agentsAMI, not ACE.

AMI counters that Carolanne was BB agent because Todd Associates
entered into a “Producer Agreementiith ACE in which Todd Associates
acknowledged that it was ACE’'agent” (Producer Agmt. at 8 1, T A, ECF #61-1
at 2, Pg. ID 1858; emphasis in originalBut the Producer Agreement did not
become effective until June 1, 2016.(at 8§ VII, ECF #61-1at 8, Pg. ID 1864),
and thus it saysiothing about whether Todd Associates was ACE’s agent in
February 2010 when AMIpplied for the Equipment Endorsement. Moreover, the
Producer Agreement does maiver Todd Associates’ efforts to obtain property
insurance like the Equipment Endorsemetftt.applies only to Todd Associates’
“accident and health” line of businessThus, the Producer Agreement did not
transform Carolanne into ACE’s agent.

Finally, in a supplemental brief that AMI sought to file on the eve of the

summary judgment hearing, AMI arguea@tiCarolanne should be deemed ACE'’s

®> The Producer Agreement provides that TAddociates was aubrized “to act on
[ACE’s] behalf only as set forth in Addendum — Underwriting Authority.”
(Producer Agmt. at 8§ 1,  C, ECF #61-12aPg. ID 1858; emphasis in original.)
That addendum authorized Todd Associdteact as ACE'’s agent with respect to
the “accident and health” line of bussseonly. (ECF #40-1 at 8, Pg. ID 737.)
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agent by operation ddhio law. (SeeMot. for Leave to ffe Supp. Br., ECF #69.
AMI’s invocation of Ohio law stands in alp contrast to itearlier invocation of
Michigan law and its earlier suggestion ttia¢ Court shoulénalyze Carolanne’s
agency status under Michigan laieeAMI Mot. at 16, 22-23, ECF #55 at 18,
24-25, Pg. ID 1429, 1435-36; AMI Resp. B&t.3-4, ECF #58 at 6-7, Pg. ID 1742-
43.) Moreover, AMI's suplemental brief does not contain any choice of law
analysis. AMI simply asserts that the Court should apply Ohio law because
Carolanne is licensed in Ohioa fact AMI knew when igarlier urged the Court to
apply Michigan law’. But AMI cites no authority fothe proposition that the law of
the state in which an insurance ageniiaensed governs the question of who the
agent represents in a particular tratisac Simply put, AMI has failed to show
that questions concerning Carolanne’s ageshould be governed by Ohio law.
2

There is no evidence that at theei Carolanne helped AMI apply for the
Equipment Endorsement, she knew that IAMp138,100 valuation of the Cabot
Street Equipment was incorrect. AMIluwders that she must have known of the

inaccuracy because she hamt, was aware of, the 260Equipment Appraisals

® The CourtGRANTS AMI leave to file this supplemental brief.

" During her deposition, which took pkdefore the parties submitted their
motions and briefs to the Court, Carolanestified that she was licensed in Ohio.
(SeeCarolanne Dep. at 239, ECF #54-7 at 9-10, Pg. ID 1098-99.)
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showing the much higher valueSeeAMI Resp. Br. at 15, ECF #58 at 18, Pg. ID
1754.) But AMI citesno evidence to support its claim that Carolanne had the
earlier appraisaldd.), and the Court has found non€hus, there is no support for
AMI’s assertion that Carolanne knew thlaé $138,100 valuation was wrong at the
time ACE issued the Equipment Endorsement.
3

In any event, AMI lacks authorityor its argument that Carolanne’s
knowledge can be imputed to ACE. AMI ists that a series of Michigan Supreme
Court decisions ‘Gordon v. St. Paul e & Marine Ins. Co.163 N.W. 956 (Mich.
1917), Jacobs v. Queen Ins. Col50 N.W. 147 (Mich. 1914)and Hawkeye
Casualty Co. v. Holcomib N.W.2d 477 (Mich. 1942} compel the conclusion
that ACE should be deemedhave Carolanne’s knowledg&deAMI Mot. at 16,
ECF #55 at 18, Pg. ID 1429; AMI Resp..Bat 7-8, ECF #58 at 10-11, Pg. ID
1746-47.) But those decisions are inapf@® They do not address whether an
insurance carrier is deemed tovb&knowledge of facts known by amdependent
agent like Carolanne. Insthkathey address whethéacts known to a “general
local agent” should be imputéd an insurance carriebee, e.g.Jacobs 150 N.W.
at 151;Hawkeye Cas. Cp5 N.W.2d at 482. Idacobsthe Michigan Supreme
Court defined such an agent as “oneowtlas the power to solicit insurance, to

receive applications, to fix premiums, tacapt risks, and to issue, countersign, and
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renew policies in a particular localityacobs 150 N.W. at 15%. Here, there is no
evidence that ACE granted such power to Carolanne or anybody else at Todd
Associates. On the contrary, it is undisputed that Maniagt, Carolanne,
underwrote AMI’s application to cover @hCabot Street Equipment, determined
whether to approve coverage, and fixed the premi&ae,(e.g.Maniaci Dep. at
68, ECF #54-8 at 19, Pg. ID 1137.) Simplyt, Carolanne and Todd Associates
were not the type of “general local agents” involvedanobs Hawkeye Cas. Cp.
andGordon and thus, contrary to AMI's argunmethose decisions do not compel
the conclusion that Carolanne’s kriedge should be imputed to ACE.
B

AMI next argues that ACE had no tharity to rescind the Equipment
Endorsement because any misrepresemntaconcerning the value of the Cabot
Street Equipment was unintentiondh support, AMI relis upon two provisions

of the Policy.

® See also Hawkeye Cas. C&, N.W.2d at 481-82 (recognizing rule that
knowledge of insurance agent is imputednsurance carrier vdre the carrier has
authorized the agent “to issue policies dynpy signing his name as an agent, to
collect premiums, and to cancel polgmithout consulting the home office....”)

°® To be clear, the Court has concludedttthere is no evidence that Carolanne
knew the $138,100 valuatiomas inaccurate. (See $en V.A.2. above.) The
discussion above is intended to underscord’a\filure to establish that if she did
know, that knowledge woulde imputed to ACE.
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First, AMI directs the Court to the “Unintentional Errors and Omissions
Endorsement.” It provides:
It is hereby understood and agd that the failure of the
Insured to disclose all hazardsisting as of the inception
date of the Policy shall not prejudice the Insureds with
respect to the coverage affied by this Policy, provided
such failure or any omission is not intentional. When
discovered, the unintentionalror or omission shall be
reported to the Company as soon as practicable.
(ECF #61-3 at 2, Pg. ID 1869.) AMI maintains that because any misrepresentation
concerning the value of the Cabot StrEquipment was not intentional, it should
not “prejudice” AMI’'s rightto continued coverageSéeAMI Reply Br. at 2-4,
ECF #61 at 2-4, Pg. ID 1850-52.) Btliis endorsement does not apply to
misrepresentations concerning the value of property to be insured. It is strictly
limited to an insured’s failure to discloSeazards.” This endorsement is thus no
help to AMI.
Second, AMI argues that the “CommiafdProperty Conditions” provision
of the Policy precludes ACE from rescindi coverage basagoon unintentional
misrepresentationsSée id). That provision provides:
A.  Concealment, Misrepsentation or Fraud
This Coverage Part is void in any case of fraud by
you as it related to thisd@erage Part at any time.
It is also void if you orany other insured, at any

time, intentionally coneal or misrepresent a
material fact concerning:
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1. ThisCoveragePart;

2. TheCoveredProperty;

3 Your interest in the Covered Property;

4. Aclaircr{underthis Coverage Part.
(ECF #61-4 at 2, Pg. ID 1871AMI in effect argues thavhen ACE agreed to this
provision authorizing rescission fantentional misrepresentations, it waived its
right under Michigan common law (disssed above at Section V) to rescind
coverage based amintentionalmisrepresentations.

Another judge of this court consiéer and rejected such an argument in
Seneca Specialty Ins. Co. West Chicago Property Go08-12335, 2010 WL
431734 (E.D. Mich. Feb. 2, 2010.) $eneca Specialtyhe plaintiff purchased an
insurance policy from the defendant insuréuring the application process, the
plaintiff represented that that there had bererclaims or losses with respect to the
building being insured withirthe previous five yearsSee id.at *1. That
representation was not accuraBee id. After the plaintiff made an insurance
claim under the policy, the defendant-insurer rescinded the policy based on the
alleged “material misrepresentations tiasre made in the fioy’s application.”

Id. At the summary judgment stage, tbkintiff-insured “contend[ed] that the
inaccuracies [in the applican] [were] not misepresentations justifying rescission

because they were not made intentionallgl.”’at *2. The insured contended that

because there was “language in the riasge contract” allowing rescission based
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upon an intentional misrepresentatiore thsurer had no right rescind based on
an innocent misrepresentatiod. at *2. The court rgjcted that argument:

This argument fails because [the insurer’s] right to void
the contract ab initio in cases of unintentional
misrepresentations exists completely separate from the
terms of the contract itself.Furthermore, [the insured]
has pointed to no caselaw indicating that this right is
waived by contract language such as that present in this
case.

In addition, nothing in the language of this contract
forfeits [the insurer’s] right to voidb initio in cases like
this. The contract’'s statemethiat [the insurer] can void
the contract at any time in cases of intentional
misrepresentation is merehan additional right of
rescission that is being amed to [the insurer].
Accordingly, the Court Wl follow Michigan law and
find that whether the misrepresentation was intentional is
irrelevant to [the insurer’sjight to void the contracab
initio.

Id. (emphasis added; internal citation omitted).

AMI has provided no peusisive reason to depart from the reasoning and
conclusion inSeneca Specialty.Moreover,Seneca Specialtgppears consistent
with Michigan law. For instance, illansman v. Imlay City State Bang28
N.W.2d 653, 655-56 (Mich. CApp. 1983), the MichigaCourt of Appeals held
that a bank did not waive its common laghi of setoff by entering into a security
agreement that provided, in part, thhe bank “expresslywaiv[ed] all other
security” for a loan. The court declinéal find a waiver of the common law right

because the agreement was “executed undamal business practices,” and the
20



court saw no evidence that the bank intehttewaive its common law setoff right
by entering into a standard agreemelst. Although Hansmanis factually
distinguishable, it does lend support to 8eneca Specialtyourt’s refusal to find
a waiver of common law rescissionghis in a standard policy provision
concerning rescissiol. Finally, “a waiver isa voluntary and intentional
abandonment of a known rightQuality Products & Concepts Co. v. Nagel
Precision, Inc, 666 N.W.2d 251, 259 (Mich. 2003), and there is no clear evidence
that ACE intended to waive its common-laight to rescindhe Policy based on
innocent misrepresentatiof’s. Because AMI has nashown any error in the
Seneca Specialtyourt’'s analysis, this Court folles that decision and holds that
ACE has not waived its common right tescind coveragbased upon innocent
misrepresentations.
C

Finally, AMI faults ACE for not confming during the underwriting process

that AMI's $138,100 valu@on (supplied through Carolanne) represented the

replacement cost value of the Cabote8trEquipment. AMI stresses that the

19 See alsdvlayes v. Matthews \2011 WL 5964615, at *3 (Mh. Ct. App. Nov.
29, 2011) (explaining that “the fact thgd] contract includes a provision that
specifically mentions [one remedy] does mo¢an that [a party] intended to limit
his remedy [to the specifitg mentioned remedy].”)

' Notably, AMI did not submit an affidavor other evidence indicating that when
it purchased the Policy, it believed ta€E had waived it€ommon law right to
rescind based upon innocent misrepres@nis during the application.
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Policy provided replacement cost cowgafor the equipment; that given the
“nature” of the equipment, it should halveen clear to Maniaci that the $138,100
valuation could not represent its replat cost; that it was unreasonable for
Maniaci to “assume” that the $138,100lue represented replacement cost; and
that Maniaci’'s unreasonableness prectud€E from rescinding coverage on the
ground that the $138,100 valuation was inaccur&eegupp. Br., ECF #66)
However, AMI has not citkany legal authority toupport its assertions that
(1) Maniaci had an obligation to confirmatithe values provided by AMI (through
Carolanne, which she received from Smitlpresented the replacement cost of the
equipment and/or (2) Maniaci’s failure to confirm negates ACE’s right to rescind.
Moreover, given the course of de@s between Maniaci and Carolanne, it
was not unreasonable for Maniaci to beé that the $138,100 valuation provided
by Carolanne represented the replacenoest for the equipment. Maniaci had
previously “discuss[ed]” with Carolanneahwhen dealing with replacement cost
policies, the relevant “value[s] should bBereplacement cost.” (Maniaci Dep. at
128, ECF #54-8 at 34, Pg. ID 11%#e also idat 134-35, ECF #54-8 at 36, Pg. ID
1154.) Likewise, Carolanne undeod that ACE “typicallyregest[ed] values for
property to be reported on a replacement fjdstsis.” (Carolane Dep. at 60, ECF

#54-7 at 17, Pg. ID 1104.) And AMI has muiesented any evidence that at the

12 AMI has moved for leave to file theigplemental brief cigin text above.Jee
ECF #66.)The CourtGRANTS AMI leave to file this supplemental brief.
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time Maniaci underwrote the Equipment Ergiment he had amgason to believe
that the $138,100 valuation was angithiother than at replacement ctstUnder
these circumstances, it was not unreas@ndbt Maniaci to believe that the
$138,100 valuation was a repéanent cost valuation.
VI
Because the Court has concludeatt®CE was entitled to rescind the
Equipment Endorsement, it need noiterwon ACE’s alternative grounds for
summary judgment nor AMI's responsestimse grounds. In addition, because
ACE was entitled to rescind the Equipment Endorsement, AMI was not entitled to
coverage under thatndorsement. Thus, the Court will deny AMI's summary
judgment motion. (ECF #55.) Finally,erCourt will terminate AMI’'s motion to
exclude ACE’s expert witreses (ECF #56) as moot.
VII
ACE properly rescinded the Equipmt Endorsement and is entitled to
judgment as a matter of law. Accardly, for the reasons stated aboVE,IS
HEREBY ORDERED that:

e ACE’s motion for summary judgment (ECF #54J3RANTED;

BAMI seems to suggest that given the tratof the equipment,” Maniaci had to
know that the $138,100 valuation was far kow to represent its true replacement
cost value. $eeAMI Supp. Br. at 2, ECF #66 at Bg. ID 1916.) But AMI has not
identified any evidence in the radao support that assertion.
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e AMI's motions for leave to file suppmental briefs (ECF ## 64, 66) are
GRANTED;
e AMI’s motion for partial sumrary judgment (ECF #55) BENIED; and

e AMI's motion to exclude Defenad’'s expert withesses iIEERMINATED

AS MOOT.
s/MatthewF. Leitman
MATTHEW F. LEITMAN
Dated: August 26, 2016 UNED STATES DISTRICT JUDGE

| hereby certify that a copy of tHeregoing document was served upon the
parties and/or counsel of record on Asgd6, 2016, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(313)234-5113
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