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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

LITTLE ITALY OCEANSIDE
INVESTMENTS, LLC,

Plaintiff, Caséa\o. 14-cv-10217
Hon. Matthew F. Leitman

V.
UNITED STATES OF AMERICA,

Defendant.
/

OPINION AND ORDER (1) GRANTI NG DEFENDANT'S MOTION TO
DISMISS AS TO COUNTS | AND 11l AND (2) GRANTING DEFENDANT
SUMMARY JUDGMENT AS TO COUNT I

In September 2008, the Internal RewerService (the “IRS”) determined
that Plaintiff Little Italy Oceanside Invesents, LLC (“Little Italy”), was the alter
ego of an individual taxpayeaamed Remo Polselli (“Polselli”). In an attempt to
collect taxes owed by Polselli, the IRS dila Notice of Federal Tax Lien (the “Tax
Lien”) against a parcel of real propethat Little Italy owned in Broward County,
Florida (the “Florida Property”). In 2013, Little Italy sold the Florida Property,
and a portion of the proceeds went to th& iR satisfy the Tax Lien. After that
sale, Little Italy filed this action againBtefendant the United States of America.
Little Italy seeks to quiet title to the prape seeks a refund of the amounts paid to

the IRS from sale of the Florida Properayd claims damages as a result of a due
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process violation. For the reasons expd below, Little Ital is not entitled to
any of the relief it seeks.

RELEVANT FACTUAL BACKGROUND

Little Italy is a Florida limited liability company.SeeAmended Complaint,
ECF #15 at Y1see alsdolselli Affidavit, ECF #28-2 at {1.) Since 2005, Polselli
has been Little Italy’s sole membe&egePolselli Aff. at Y1, Pg. ID 195.) On or
about April 29, 2008, Little Italy filed aannual report with the Florida Secretary
of State in which Little Italy listed Wb its principal place of business and it
mailing address as: 40800 Woodward Aue, Bloomfield Hills, Ml 48304.See
Little Italy Annual Report, ECF #28-3.) €hannual report also identified Polselli
as Little Italy’s managing member and prstd the same Bloomfield Hills address
for him. (See id. The report listed attorneieonard Zedeck (“Zedeck”) of
Sunrise, Florida as Littledty’s registered agent.Sée id).

By September of 2008, Polselli owdtek IRS $555,749.06 in back taxes and
associated charges. In an effort tdesd that amount, IRS Revenue Agent Linda
Stamey (“Agent Stamey”) ppared the Tax Lien whicktated, in relevant part,
“there is a lien in favor of the United Staton all property and rights to property”
belonging to Little Italy. (ECF #25-1 & Pg. ID 165.) The IRS sought to collect
Polselli's debt from Little Italy becausthe IRS believed that Little Italy was

Polselli’'s alter ego.Seed. at 1, Pg. ID 163.)



On September 26, 2008, Agent Segmmailed Little Italy a Notice of
Federal Tax Lien Filing — Nominee or Alter Ego (the “Lien Notice”)Sed
Declaration of Agent Stamey, ECF #25t0, Pg. ID 161.) The Lien Notice
provided as follows:

You have been identified as the nominee or alter-ego for
Remo Polselli. This letter is to inform you that we have
filed a Notice of Federal Tax Lien.

You have the right to appeal this decision. We explain
your rights in the enclosed Publication 1660.

There may be other ways thae can resolve this issue.
Contact [Agent Stamey] fdurther information.

One option you have is toequest a Certificate of
Discharge from the Federal Xd&ien. However, before

we will issue a discharggou must pay the amount due
or post a bond guaranteeiqmpyment. The enclosed
Publication 783, provides flormation on how to request
a certificate of discharge.

We will issue a Certificate of Release of Federal Tax
Lien within 30 days after you pay the full amount due or
within 30 days after we accept a bond guaranteeing
payment.

(ECF #25-1 at 1, Pg. ID 163.)
Agent Stamey sent the Lien Notice to Little Italy at the Bloomfield Hills

address it shared with PolselliSgeAgent Stamey Decl. at 110, Pg. ID 161.) She



used that address because Polselli “was the taxpayer for purposes of” Little Italy,
and the IRS’s records “indicate[d] thatls®li never used a Florida address for
[Little Italy] or anyone on its behalf.d. at 117, 9; Pg. ID 161.)

Also on September 26, 2008, Agenti@ey sent a Notice of Additional
Federal Tax Lien Filing tboth Polselli personally and &itorney Maurice Rose,
who had been identified dsving power of attorney fdPolselli (the “Additional
Lien Notices”). (Stamey Dec. at 11The Additional Lien Notices provided:

We have filed a Notice of Beral Tax Lien in Broward
County, FL. The encloseform 668(Y), Notice of
Federal Tax Lien, contains tlygpe of tax, the tax period
and the initial amount of the debt.

The lien attaches to all predy you currently own and to
all property you may acquire itme future. It also may
damage your credit rating and hinder your ability to
obtain additional credit.

We'll issue a Certificate of Rease of Notice of Federal
Tax Lien within 30 days &fr you pay the full debt or
after we accept a bond gaateeing payment of the
amount owed. To get yoururrent balance, contact
[Agent Stamey].

We've enclosed Publication 1450nstructions on
Requesting a Certificate of Release of Federal Tax Lien

! Agent Stamey explained that wharsingle-member limited liability company
like Little Italy does not makan election to be taxed ascorporation or as an S-
corporation, the taxpayer is the solemfier of the limited liability companySge
Stamey Decl. at {5, Pg. ID 160.) AgeSiamey stated that Little Italy did not
make an election to be taxed asogporation or an S-corporatiorsde id).



If you have any questions, please phone [Agent Stameyy].

(ECF #25-1 at 2-5; Pg. ID 164-67.) Agent Stamey enclosed a copy of the Tax Lien
with the Additional Lien NoticesSee id)

On October 1, 2008 — after the IRSik@ the Lien Notice to Little Italy and
the Additional Lien Notices to Polsellnd Rose — the IRS filed the Tax Lien in
Broward County. $eeStamey Decl. at 13, Pg. ID 162.) The IRS filed a
duplicate of the Tax Lien in Bward County the next daySé¢e id)

Polselli says that he never receivbé Lien Notice or the Additional Lien
Notices, and he likewise denies that ekl (Little Italy’s registered agent at the
time) ever received the noticeSePolselli Aff. at 13-7, Pg. ID 195.) Polselli
claims that he first learned about thexTlden at some undefined point “in late
2013,” just as Little Italy was preparing task on the sale of the Florida Property.
(Id. at 14, Pg. ID 195.)

According to Little Italy and Polsellithe buyers of the Florida Property
demanded a complete releasfethe Tax Lien prior to closing on the sale, and
“time was of the extreme esg= in completing” the sale transaction. (Am. Compl.
at 7111-12, Pg. ID 6&ee alsdPolselli Aff. at §7, Pg. ID195.) Little Italy says
that the only way it could obtain thelease required by the buyer in time to
complete the closing was to provide fpdyment on the Tax Lien from the closing

proceeds.$eeAm. Compl. at §11-12, Pg. ID 68And it did so. It paid the IRS



$784,853.57 — the original $555,749.06, phaslitional charges that had accrued
since 2008 — from the closing procee&ed idat 110, Pg. ID 68.)

PROCEDURAL HISTORY

Little Italy filed its original Complant in this actionon January 17, 2014.
(SeeECF #1.) Little Italy nam# “the United States of America — specifically
acting through the Internal Revenue SeeyiDepartment of Treasury,” as the
Defendant. I@. at 2.) The original Complaimontained a quiet title claim (the
“Quiet Title Claim”) and a claim that thgnited States violated Little Italy’s due
process rights (the “Due Process Claim'$e¢ id).

The United States moved to dismibg original Complaint under Federal
Rule of Civil Procedure 12(b)(1) and 12(b)(6€ECF #11), and the Court heard
argument on that motion. Following the hegr the Court directed Little Italy to
file an Amended Complains€eECF #14), and Little Italy did soSE€eECF #15.)

Little Italy’s Amended Complaint assed the same Quiet Title and Due
Process Claims as in the original Compigsupported by a & additional factual
allegations) and added a new claim forfamd of the monies paid to the IRS from
the closing on the sale of Little Ital/real property (the “Refund Claim”). The
United States again moved to dismissler Rules 12(b)(1and 12(b)(6). $ee

ECF #16.)



At that point, the Court asked tiemerican College of Tax Counsel (the
“College”) to file an amicus brief thatould provide the Court with an additional
perspective on the issues for decisioBedeCF #19.) The College thereatfter filed
its brief seeECF #22) and the United States responded to that brigéeffCF #
24). The United States attached to itspanse evidentiary materials that went
beyond the allegations in Little Italy’dmended Complaint. These materials
consisted of a Declaration from Agent Segnand copies of the Tax Lien, the Lien
Notice, and the Additional Lien NoticesS€eECF #25 and attachments.)

Because the United States submittedatthéitional evidentiarynaterials, the
Court issued a Supplemental Notice ofaHeg in which it informed the parties
that was “inclined to ... treat [the UndeStates’ pending motion to dismiss under
Rules 12(b)] as one for summary judgmentier Rule 56.” (ECF #26 at 2, Pg. ID
178.) The Court added, however, that duld give Little Italy “an opportunity at
the June 15, 2015, hearing to argue that Court should exclude [the materials
submitted by the United States] and confine its analysis to Rule 12(b)d.).” (
Finally, the Court advised Little Italy &h it would be given (1) “a reasonable
opportunity” at the upcoming hearing “foresent all material that [would be]

pertinent” to the United States’ motiah the motion weretreated as one for

2 The Court thanks the College for its ket and timely work on this case. The
thorough and well-written brief filed by ¢hCollege substantially aided the Court
in its consideration of the issues for decision.



summary judgment under Rule 56 and/or (2) an opportunity to explain “why it
needs additional time to presentrakterial that is pertinent....1d.)

Little Italy did not present any additionaértinent material ate hearing. It
asked for additional time to gather andbgnit such material, and the Court granted
that request. The Court also instructedlé. Italy that it could file a Rule 56(d)
affidavit explaining why it needed yanhore time to gather information to
appropriately respond todHJnited States’ motion.

Little Italy filed one lastsupplemental brief. SeeECF #28.) Little Italy
attached evidentiary matemsalo the brief, including an affidavit from Polselli, an
Annual Report it filed with the Florida Secaey of State, and an excerpt from an
IRS manual. Little Italy did not file a Ra156(d) affidavit stating that it needed
additional time to gather and submit athevidentiary items that were then
unavailable.

GOVERNING LEGAL STANDARDS

A. The Quiet Title and Refund Claims
The United States seeks dismissal tfle Italy’s Quiet Title and Refund
Claims pursuant to Rule 12(b)(1).SdeECF #16 at 1-2, Pg. ID 73-74.) Rule
12(b)(1) provides for dismissal when auct lacks subject-matter jurisdiction over
a claim. SeeFed. R. Civ. P. 12(b)(1). Inoasidering a 12(b)(1) motion, a court

may consider matters outside the pleadin§ee Cartwright v. Garner751 F.3d



752, 760 (6th Cir. 2014). The plaintiff beahe burden of establishing that subject
matter jurisdiction existsSee Kiser v. ReitZ65 F.3d 601, 606 (6th Cir. 2014).
B. The Due Process Claim

The United States seeks dismissdl Little Italy’'s Due Process Claim
pursuant to Rule 12(b)(6). In generakaurt may not considenatters outside of
the pleadings when addressiagmotion under Rule 12(b)(6)See Kostrzewa v.
City of Troy 247 F.3d 633, 643 (6t@ir. 2001). As exg@ined above, the United
States has submitted in support of mi®tion evidentiary materials outside the
pleadings, and the Court gave Little Itéyo opportunities — at the hearing on the
motion and in a supplemental filing — to prasadditional material that is pertinent
to the motion. Under these circumstandbs Court may treat the United States’
motion to dismiss the Due Process Claisnone for summary judgment under Rule
56. SeefFed. R. Civ. P. 12(d). EhCourt has chosen to do so.

A movant is entitled to summary judgntevhen it “shows that there is no
genuine dispute as to any material factl.5. SEC v. Sierra Brokerage Services,
Inc., 712 F.3d 321, 326-27t6Cir. 2013) (citingAnderson v. Liberty Lobby, Inc.,
477 U.S. 242, 251-52 (1986))ug@tations omitted). When reviewing the record,
“the court must view the evidence inetight most favorable to the non-moving
party and draw all reasonabiderences in its favor.ld. “The mere existence of a

scintilla of evidence in support of éh[non-moving party’s] position will be



insufficient; there must bevidence on which the jury could reasonably find for
[that party].” Anderson 477 U.S. at 252. Summary judgment is not appropriate
when “the evidence preserdssufficient disagreement to require submission to a
jury.” 1d. at 251-252. Indeed, “[c]redibilitdeterminations, the weighing of the
evidence, and the drafting of legitimateferences from the facts are jury
functions, not those of a judge. Id. at 255.
ANALYSIS
A. The Quiet Title Claim

Little Italy’s Quiet Title Claim (@unt | in the Amended Complaint)
purports to seek to quiet title to the Florida Propertgee@m. Compl. at 33
Little Italy alleges that the IRS wrongly tredt Little Italy as Polselli’s alter ego
and that the IRS “lacks authority to ctaiany attachment” to the Florida Property
based upon Polsell'mdebtedness. Id. at {17-8, 15.) Littldtaly further alleges
that the IRS wrongly “compelled” Little dty to satisfy Polselli’'s debt from the
proceeds of the sale of the Florida Propertg. 4t 110.)

The United States contends that is sovereign immunity from the Quiet

Title Claim and, thus, this Court lackslgect-matter jurisdiction over the claim.

® Paragraph three of the Amended Complsiates: “This is an action to quiet title
to certain property on wth Defendant has claimeal lien through which it has
improperly collected $784,853.57.” (Am. @pl. at 13, Pg. ID 67.) The property
fitting that description is the Florida Property.

10



(SeeECF #16 at 7-9, Pg. ID 79-81.) Tlhnited States invokes the settled rule
that, as the sovereign, it may not fieed absent its express conseBee, e.g.,
United States v. Testad24 U.S. 392, 399 (1976). The United States notes that
such consent must be “unequivocally expressed” by Congress nbds'strictly
construed in favor of the United Stateblihited States v. Idah®08 U.S. 1, 6-7
(1993). The terms of the United Stateshsent define this court’s jurisdiction.
See, e.gStocker v. United Stateg05 F.3d 225, 230 (6th Cir. 2013).

Little Italy acknowledges that the Unit&tates may not be sued without its
express consent, but it insists that thet&thStates has provided such consent for
suits to quiet title. $eeECF #17 at 4-9, Pg. ID 94-99.) Little Italy says that
consent is found in 28 U.S.C. § 2410(a){lich provides that (subject to certain
conditions) “the United Statemay be named as a partyany civil action or suit
in any district court, or in any Statewrt having jurisdictiorof the subject matter
to quiet title ... to real or personal peaty on which the United States has or
claims a mortgage or other lien.” \Mh this statute undeniably provides the
United States’ consent to be sued in gtitkt actions, it does n&ave Little Italy’s
Quiet Title Claim because the consent doesemtgnd to a plaintiff in Little Italy’s
circumstances.

Little Italy may not bring its Quiet Titl€laim pursuant to 8 2410 because at

the time it filed this action, Little Italy dinot claim to have any interest in the

11



Florida Property. Indeed, it is well-settledatta “§ 2410 plaintiff must be able to
claim some presently held property interefits own to bring a 8 2410 quiet title
action.” United States v. Wooley2003 WL 21790346 atl (D. Neb. 2003)
(collecting cases). Stated another wisjtanding under [§8 210] is based on the
presumption that the petitioner himself is making a claim of ownership to the
property for which title is to be quietedMatter of Coppola810 F.Supp. 429, 432
(E.D.N.Y. 1992).

Here, Little Italy specifically allegk that it “completed the sale” of the
Florida Property to “an unrelated buyer” beftrenging suit. (Am. Compl. at 19.)
Little Italy did not allege tht it maintained any post-sale interest in the Florida
Property. Little Italy’s attempt to quiditle to the Florida Property under 8§ 2410
thus fails as a matter of lawSee, e.g., Shaw v. United Sta&31 F.2d 493, 496-

98 (9th Cir. 1964) (dismissing quietlé action under § 2410 because plaintiff
failed to assert invasion difer own property interestf;oppola, suprarejecting
party’s attempt to invoke 8§ 2410 wherertgamaintained that it had no property
interest in the property whose title the party sought to quiet).

The decision of the United States Court of Appeals for the Ninth Circuit in
E.J. Friedman Co., Inc. v. United State® F.3d 1355 (9th Cir. 1993), is

particularly instructive here. In that cadénth Circuit held that the plaintiff could

12



not bring an action under 8§ 241d@quiet title to eleven ts that it had sold under a
workout agreement prior to bringing the action:

[Plaintiff] also seeks to qat title to the eleven homes

sold under the workout agreent. However, [Plaintiff]

has ‘no property interest of iswn’ in these properties.

Accordingly, 8 2410 does n@ermit [Plaintiff] to bring

an action to quiet title to the [eleven] homes sold under

the workout agreement.
Friedman 6 F.3d at 1358 (internal punctuation and citations omitted). Little
Italy’s position with respecto the Florida Property igexactly the same as the
position of the plaintiff inFriedmanwith respect to the eleven lots: before filing
suit, both Little Italy and the plaintiff ifFriedman sold their interests in the
property at issue and ceasecctaim an interest in thproperty. And just like the
plaintiff in Friedman Little Italy may not invoke the United States’ consent to suit
under § 2410.

Little Italy counters that the decision thife United States Court of Appeals

for the Third Circuit inKabakjian v. United State267 F.3d 208 (3d Cir. 2001),
supports Little Italy’s right to sue ¢hUnited States to quiet title under the
circumstances presented here. Khibakjian the government seized and sold the
plaintiffs’ property in order taecoup unpaid income taxe$he plaintiffs sued the
government to quiet title afténe tax sale had been contel@, after the plaintiffs’

six-month period to redeem their interesthe property had expired, and after the

government conveyed the plaintiffs’ propettya third-party purchaser. The Third
13



Circuit nonetheless allowed the plaintiffts proceed under § 2410. Little Italy
insists thatKabakjian stands for the proposition that a plaintiff may sue under 8
2410 even if it does not own or claim a present interest in the property at issue.
The Court disagrees for two reasorfarst, the plaintiffs irkKabakjianmay,
in fact, have claimed an interest in theperty at the time they sued the United
States to quiet title. The Third Circuittlecision makes cledhat the plaintiffs
were not the record owners of the propeat the time they sued, but the decision
doesnotindicate whether the plaintiffs wen®netheless claiming an interest in the
property. Second, and momnportantly, there is no indication that the Third
Circuit considered the general rule thaplaintiff must claiman interest in the
relevant property in ordeto sue the United Statashder § 2410, and there is
certainly no suggestion in the decision ttieg Third Circuit intentionally departed
from, or rejected, the rulelndeed, there is no indication that the United States
invoked the rule (which may indicate that the plaintifid claim an interest in the
property when they sued) or focuseck thourt's attention on it in any way.
Moreover, the key issue for decisionKiabakjian was whether the district court
retained jurisdiction to hear the suihder 8 2410 once the United States filed a
certificate of release of thextdien. For all of theseeasons, the Court declines to

readKabakjianas authority for the proposition that a plaintiff may sue the United
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States under § 2410 even if the plaintibes not claim a current interest in the
property.

Little Italy’s claim to quiet title unde8 2410 fails for oneadditional and
independent reason: Little fals not seeking to deteine who owns title to the
Florida Property. Indeed, Little Italy ®ianever disputed that the buyer of the
Florida Property currently holds clear title the property. And “because there is
no title in dispute” with respect to the Fidet Property, Little Italy’s claim “is not a
quiet title action within the immuty waiver of section 2410....Raulerson v.
United States786 F.2d 1090, 1091-92 (11th Cik986) (rejecting a plaintiff's
effort to sue under 8§ 2410 because thers a controversy as to who has title to
th[e] property” and becauseettplaintiff's “suit does noseek a determination of
whoowns” the property) (emphasis in original).

In sum, Little Italy may not invoke the United States’ consent to suit in §
2410, and for that reason Little Italy’s Quiktle Claim is bared by the sovereign
immunity of the United States. Th€ourt therefore lacks subject-matter
jurisdiction over the claim, and it must be dismissétke, e.g.Raulerson 786
F.2d at 1092.

B. The Due Process Claim
In its Due Process Claim (Count Il tife Amended Complaint), Little Italy

alleges that its “Conutional Due Process rights havedn violated as it has been
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deprived of its property though governmerdation without any hearing, process,
or opportunity to appealFuentes v. Shevid07 U.S. 67 (1972).” (Am. Compl. at
121, Pg. ID 70.) Little Italy claims thatnever had a sufficieristatutory remedy
to address” (1) the IRS’ determination tlitafLittle Italy) wasPolselli’s alter ego
and (2) the filing of the Tax Lieagainst the Florida Property.ld( at 19.) But
Little Italy did have such a remedynd the remedy satisfiethe constitutional
requirements for due process.

“In order to establish a procedural domcess claim, a plaintiff must show
that (1) he had a life, liberty, or prape interest protected by the Due Process
Clause; (2) he was deprived this protected interest; and (3) the state did not
afford him adequate procedural righpsior to depriving him of the property
interest.” Women’s Med. Prof'| Corp. v. Baird38 F.3d 595, 611 (6th Cir. 2006).
When the government deprives a persom giroperty interest, “[pJrocedural due
process generally requires that the state provide a person with notice and an
opportunity to be heard.Warren v. City of Athens, Ohid11 F.3d 697, 708 (6th
Cir. 2005). The opportunity to be heardush be granted at a meaningful time and
in a meaningful mannerArmstrong v. Manza80 U.S. 545, 552 (1965).

However, “due process does mbivaysrequire the state to provide a hearing
prior to the initial deprivation of property.Squire v. Coughlam69 F.3d 551, 558

(6th Cir. 2006) (citingParratt v. Taylor 451 U.S. 527, 5401081)) (emphasis in
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original). For instance, ehUnited States Court of Appeals for the Sixth Circuit
has recognized that in the tax cortfem post-deprivation hearing satisfies
procedural due proces&ee Morris v. United State540 Fed. ApX 477, 479 (6th
Cir. 2013) (collecting cases).

Here, the alleged deprivation was thiS’ filing of the Tax Lien on the
Florida Property in Broward County, Florida.See, e.g.Am. Compl. at 119.)
Little Italy had two post-depration procedures available to it if it wished to
challenge the Tax Lien arai/the basis for the lien (i.e., the IRS’ determination
that Little Italy was Polsells alter ego). Little Italy @uld have filed a quiet title
action under 8§ 2410 before it sold the Flaridroperty or, as discussed in Part C,
infra, it could have sought a certificate discharge of the Tax Lien under 26
U.S.C. 8 6325(b)(4). Little Italy had motkan five years irwhich to exercise
these remedies — from the time that tR& filed the Tax Lien in October 2008
through the sale of the Florida Property in late 2013.

Little Italy counters that these remesdiwere illusory because it never
actually received notice of the Tax LienSeeECF #17 at 11-12, Pg. ID 101-02.)
But the IRSdid provide Little Italy notice of the BaLien in a manner that satisfies
the Due Process Clause.

Notice satisfies due process if it ieeasonably calculated, under all the

circumstances, to apprise interestedtiparof the pendency of the action....”
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Mullane v. Cent. Hanover Bank & Trust C839 U.S. 306, 314 (1950). Notice
sent by regular mail to a person’s pairm address is geradly sufficient. See Ming
Kuo Yang v. City of Wyoming, Michigarn- F.3d ---, 2015 WI14174760, at *3 (6th
Cir. July 13, 2015)see also Mota-Roman v. Hold&31 Fed. App’x 379, 383 (6th
Cir. 2009).

Here, the IRS mailed three notices.eTTRS mailed the Lien Notice to Little
Italy at the Bloomfield Hills address thiatshared with Poldk (the same address
that Little Italy listed as its principal pa of business and its mailing address in its
annual report). It did so because Polsglis the sole member of Little Italy and,
thus, “was the taxpayer for purposes ofttle Italy. (Stamey Decl. at 5.) The
IRS also mailed an Additional Lien Notite Polselli’'s personaddress. And the
IRS mailed an Additional Lien Notice tdaurice Rose, who had been identified as
having power of attorney for PolselliThe Court has little iculty concluding
that all of these notices were readagacalculated to reach Little Italy and
Polselli.

Little Italy insists that the IRS did naiatisfy due process because it never
actually received the noticesSeECF #28.) But under the Due Process Clause,
the key issue is not whether the intendecipient actually receives the notice, but
whether the governmemtansmittedthe notice in a wayeasonably calculated to

reach the intended recipierfee Yang2015 WL 4174760, at *3Thus, “[t]he fact

18



that [Little Italy] may not have recedd the [notices] does not negate the
constitutional adequacy of the attpt to accomplish actual notice.Trimble v.
U.S. Dept. of Agriculture87 Fed. App’x 456, 458 (6th Cir. 2003).

Because the United States providedl&iitaly adequate notice of, and an
opportunity to challenge, the Tax Lienittle Italy’s Due Process Claim fails as a
matter of law.

C. The Refund Claim

In its Refund Claim (Count Il of the Aemded Complaint), Little Italy seeks
“a refund of the full amount it was foed to pay through the overzealous and
improper collection activities of the Uniteda&ts.” (Am. Compl. at §26.) Little
Italy purports to bring this claim und&8 U.S.C. 1346(a)(1) as expounded by the
United States Supreme Courtlimited States v. William$14 U.S. 527 (1995).”
(Id. at §24.) Section 1346(a)(1) grants jurisdiction to federal district courts to hear
civil actions challenging certain tax coltems by the IRS, and the Supreme Court
in Williams did suggest that a claim like Littlealy’s may fall within that section.
See Williams514 U.S. at 529. But subsequentelepments make clear that Little
Italy may not proceed under 8§ 1346(a)(1)tle circumstances presented here.
Since neither 8 1346(a)(1) nor any othedeal statute authorizes Little Italy’s
Refund Claim against the United State® thaim is barred by the government’s

sovereign immunity.

19



Section 1346(a)(1) grants district courts original jurisdiction over:

[alny civil action against the United States for the
recovery of any internal-revent@x alleged to have been
erroneously or illegally ssessed or collected, or any
penalty claimed to have been collected without authority
or any sum allegedo have been excessive or in any
manner wrongfully collectedinder the internal-revenue
laws.

28 U.S.C. § 1346(a)(1).

In Williams, the Supreme Court interpreted. 846(a)(1) to allow a plaintiff
to bring a refund claim against the IRS faxda paid in order to release a lien that
the IRS placed on property duettee nonpayment of taxes hythird party. In that
case, Lori Williams (“Williams”) acquired her ex-husband’s interest in their
jointly-owned home when the couple dieed. Unbeknownst to Williams, the IRS
claimed more than $41,000 in tax lienstba property relating to the ex-husband’s
failure to pay certain business taxeswidrnch he was personalljable. Williams
did not learn of the liens until she attetegh to sell the propert at which point
Williams authorized disbursement of saleceeds to satisfy the lien so that she
could convey clear title. Williams thenesithe United States for a refund of the
taxes pursuant to 8 1346(a)(1). The gaweent argued thathe federal court
lacked jurisdiction over Williams’ clainbecause 8§ 1346(a)(1) “authorizes actions

only by the assessed party” —tlms case, Williams’ ex-husbandwilliams, 514

U.S. at 531. The Supreme Court dised. The Supreme Court noted that
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Williams “had no realistic alternative jmayment of a tax she did not owe,” and
that the “government’s strained readioig8 1346(a)(1) ... would leave people in
Williams’ position without a remedy.1d. at 529, 535. Thus, the Supreme Court
concluded that § 1346(a)(1) authoriAétilliams to bring her refund claim.

Following Williams, Congress amended the Int@riRevenue Code in 1998
to provide a specific statutory redye for persons in Williams’ position.
Specifically, Congress added 26 U.S.C.6825(b)(4) and 7426)&). These new
provisions “enable an individual like Wilinas ... to challenge a lien placed upon a
plaintiff's property as a result of axaliability incurred by another party.”
Portsmouth Ambulance, Inc. v. United Staté&st F.3d 494,499 (6th Cir. 2014).
The Sixth Circuit has explained the effect of these amendments:

Under the new statutory lseme, 26 U.S.C. § 6325(b)(4)
requires the IRS to issue artiicate of discharge as a
matter of right to third parties under specified
circumstances. Pursuant 26 U.S.C. § 6325(b)(4)(A),
the third party has the right to obtain a certificate of
discharge by applying to the Secretary of the Treasury for
such a certificate and either depositing cash or furnishing
a bond sufficient to protect the lien interest of the United
States. The Secretary does not have the discretion to
refuse to issue a certificate discharge if this procedure

is followed. After the pwperty owner follows the
procedure under 26 U.S.C. 8§ 6325(b)(4)(A), the
Secretary must refund the aomt deposited or release
the bond, to the extent thiite Secretary determines that
the taxpayer's unsatisfied liabyl giving rise to the lien
can be satisfied from a saer other than property owned
by the third party, or the value of the interest of the
United States in the property less than the Secretary's
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prior determination ofits value. 26 US.C. §
6325(b)(4)(B).

Section 7426(a)(4) provides a judicial remedy for
violations of § 6325(b)(4). The owner of the property
has 120 days after the certificate is issued to challenge
the Secretary's determination by bringing a civil action
against the United States indégal district court. Id. §
7426(a)(4). If no action idiled within the 120-day
period, the Secretary has @Ays to apply the amount
deposited or collected on €hbond, to the extent
necessary to satisfy the unséed liability secured by
the lien and refund any amount which is not used to
satisfy the liability. Id. 8§ 6325(b)(4)(C). If an action is
filed and the court determines that the value of the
interest of the United States the property is less than
the value that the Secretadgtermined, the court will
grant a judgment ordering the refund of the amount of the
deposit or a release of the bond to the extent that the
amount of the deposit or bond exceeds the value
determined by the courtld. 8§ 7426(b)(5). The statute
states clearly that “[n]Jo other action may be brought by
such person for such a determinationd. § 7426(a)(4).
Plaintiffs must exhaust #se administrative remedies
prior to bringing suit for damageSee id8 7426(h)(2).

Munaco v. United Statess22, F.3d 651, 654-55 (6th Cir. 2008) (footnotes
omitted).

In light of these amendments, a third party — such as Little Italy — seeking a
refund for payments made gatisfy another taxpayerigbility now has explicit
administrative and judicial remediesSpecifically, the third party may obtain a

certificate of discharge from the IRS pursung 6325(b)(4). The third party may
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then challenge the IRS’s decision to im@dke lien pursuartb 8 7426(a)(4) by
filing a claim within 120 days of the isance of the certificatef discharge.

These new statutory remedies precludki@ party in Litte Italy’s position
from maintaining a refund claim against tbeited States pursuant to § 1346(a)(1).
That is exactly what # Sixth Circuit held inrPortsmouth Ambulang¢esupra In
that case, the IRS filed a notice of federal tax lien against Portsmouth Ambulance,
Inc. as the alter ego of a company wihtstanding tax liabilities. Portsmouth
Ambulance denied that it was the compa alter ego, but it did not obtain a
certificate of discharge pursuant to 8 639%) nor challenge the lien pursuant to
8§ 7426(a)(4). Proceeds from a creditg&e of Portsmouth Ambulance’s assets
were remitted to the IRS to satisfy the teen. Portsmouth Ambulance then sued
the IRS under 8§ 1346(a)(4) for a refundlfhe Sixth Circuit determined that
Portsmouth Ambulance could not bring a 8 1346(a)(4) claim because 8§88
6325(b)(4) and 7426)&) “provide[] the exclusiveremedy for a third-party
property owner ... to obtainr@fund for payments made s$atisfy the tax liability
of another entity.” Portsmouth Ambulan¢ce/56 F.3d at 501 (emphasis added).
Accordingly, the Sixth Circuit affirmed the dismissal of Portsmouth Ambulance’s
claim. See id.at 504. See also Muna¢®22 F.3d at 656¢federal courts “lack]]
jurisdiction under § 1346(a)(1) to hearfured suits brought bythird party real

property owners who wish tthallenge tax lie-related collections by the IRS and
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who have not pursued éhremedy provided to therby 88 6325(b)(4) and
7426(a)(4)”) (quoting~our Rivers Invs., Inc. v. United Stat&s Fed. Cl. 592, 603
(Fed. Cl. 2007)) (internal punctuation omittedportsmouth Ambulanceompels
the conclusion that Little Italy may neeek a refund punsnt to § 1346(a)(4)
because 88 6325(b)(4ha 7426(a)(4) provided thsole remedies available to
Little Italy.”

Little Italy contends that it is nddarred from maintaining its Refund Claim
under 8§ 1346(a)(4). ittle Italy relies onReaser v. United Stateg31 F.Supp.2d
681 (N.D. Ohio 2010), in support of its argumente€ECF #17 at 17-18, Pg. ID
107-08.) But Little Italy simply ignores the fact that the Sixth Circuit expressly
disapproved ofReaserin Portsmouth Ambulance See Portsmouth Ambulance
756 F.3d at 502-03. Little Italy’s reliance Beaselis unavailing.

For the reasons discussed above, UWinged States is immune from Little
Italy’s Refund Claim pursuant to 8 1346@) and this Court therefore lacks

subject-matter jurisdiction over the clairBee idat 504.

* To the extent that Little Italy comtds that the remedigs §§ 6325(b)(4) and

7426(a)(4) were not available to it becausdid not have notice of the Tax Liens,
that argument fails because the Unitedt&t provided notice to Little Italy in a
manner that complied with due proceSeePart B,supra
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CONCLUSION

For the reasons discussed in this Opinion and OidetS HEREBY
ORDERED that the United States’ Motion to Dismiss (ECF #16RANTED
as to the Quiet Title @m (Count I) and the Duerocess Claim (Count IIDIT IS
FURTHER ORDERED that the United States SRANTED summary judgment
as to the Due Process Claim (Count IDittle Italy’'s Amended Complaint (ECF
#15) isDISMISSED WITH PREJUDICE .

s/MatthewF. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: August 14, 2015

| hereby certify that a copy of tieregoing document was served upon the
parties and/or counsel of record on Asggd4, 2015, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(313)234-5113
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