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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ROBERTANNABEL, Case No. 14-10244
Plaintiff, SENIORU.S.DISTRICT JUDGE

V. ARTHURJ. TARNOW

JACK FROST, ET AL., U.S.MAGISTRATE JUDGE

R. STEVEN WHALEN
Defendants.

/

ORDER OVERRULING IN PART AND SUSTAINING IN PART PLAINTIFF 'S
OBJECTIONS [117,118,133]T0 MAGISTRATE JUDGE'SORDERS[105,106,108,
126]; REQUIRING THAT PLAINTIFF BE PROVIDED WITH A COPY OF HIS
DEPOSITION TRANSCRIPT; AND PROVISIONALLY GRANTING PLAINTIFF 'S
MOTION TO APPOINT COUNSEL [80]

Plaintiff Robert Annabelhas filed several objecins to the Magistrate
Judge’s orders. For the rems stated below, the Col@VERRULES in part
and SUSTAINS in part Plaintiff's objections. Furthermore, the Court orders that
Plaintiff be provided with a copy of hideposition transcript. Finally, the Court
provisionallyGRANTS Plaintiff's Motion to Appoint Counsel.

PROCEDURAL HISTORY

Plaintiff filed a Motion for Appointmet of Counsel [80] on January 31,
2017. Defendants filed a Motion for LeaveTake the Deposition of the Plaintiff
[83] on February 7, 2017. &htiff filed a Motion to Stike Defendants’ Motion for

Leave to Depose [8%)n February 22, 2017.
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On July 25, 2017, the Magistrattudge denied Plaintiff's Motion for
Appointment of Counsel [105] and gradtBefendants’ Motion for Leave to Take
Deposition of Plaintiff [106]. On Jul\80, 2017, the Magistrate Judge denied
Plaintiff's Motion to Strike [108].

On August 8, 2017, Rintiff filed objections [117, 118] to orders [105, 106,
108].

Plaintiff filed a Motion for Recusal d¥lagistrate Judgelfl5] on August 15,
2017. On September 13, 201ffe Magistrate Judge dewi Plaintiff's Motion for
Recusal [126]. Plaintiff filed Objectiorj$33] to the Order on September 28, 2017.

On October 3, 2017, the Sixth Circuitléhe¢hat it does not have jurisdiction
over appeal Nos. 17-1927 and 17-192Be (tobjections raised in Appeal of
Magistrate Judge Decision [117, 118\nabel v. Frost, No. 15-1518, (6th Cir.
Oct. 3, 2017).

STANDARD OF REVIEW

When a litigant objects to a magistraielge’s ruling on a non-dispositive
pretrial matter, the court may “modify et aside any part of the order that is
clearly erroneous or is contrary to l&wked. R. Civ. P. 72(a). The “clearly
erroneous” standard does npérmit a district court to reverse the magistrate

judge’s finding simply because it wallhave decided the issue differently.

! Plaintiff filed the objections as “Amal of Magistrate Judge Decision.”
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Anderson v. City of Bessemer, N.C., 470 U.S. 564, 573 (1985). Rather, a “finding
is ‘clearly erroneous’ when, although thesesvidence to support it, the reviewing
court on the entire evidence is left withe definite and firm conviction that a
mistake has been committedJhited Sates v. U.S. Gypsum Co., 333 U.S. 364,
395 (1948).
ANALYSIS
l. Plaintiff’'s Objections to Discovery Orders

In their Motion to Take DepositiorB8], Defendants argued that they are
entitled to take Plaintiff's depositionebause Plaintiff alleged that Defendants
retaliated against them in vidlan of the First Amendment.

In response, Plaintiff gued that Defendants aret entitled to take his
deposition and that the Motion was “Mr. Ther’s latest act toelentlessly harass
Plaintiff.” [Dkt. #85 at 1]. Should the Coudiecide to order the deposition, Plaintiff
requested to: have the deposition supervised on live video “so that a federal judge
can restrain harassing or unfair tactiaed also rule immediately upon Plaintiff's
objections;” be permitted tepose all five defendasit’ and receive a deposition
transcript.ld. at 2-3.

The Magistrate Judge granted Defemida Motion and denied Plaintiff's
Motion. [Dkt. #106; #108]. The Magistrathidge explained that “any defendant,

including these Defendants, get to depag#aintiff.” [Dkt. #108]. The Magistrate



Judge further explained that “[b]ecause Rt is incarcerated, leave of the court
IS required to take his depositionider Fed. R. Ciw. 30(a)(2)!d.

In the aforementioned orders, the Magit Judge did not rule on Plaintiff's
additional requests.

Plaintiff objects to the orders on three grounds:

Objection 1: The Court’'s orders failed to rule on
Plaintiff's request to bilerally depose defendants;

Objection 2: While Plaintiffagreed to deposition itself,
he requested other protective orders; and

Objection 3: Plaintiff is entitled to a copy of the
deposition transcripts.

[Dkt. #118].

On October 6, 2017, the Magistrate Judgdressed Objection 2 in its Order
denying Plaintiff's Motion for DepositioProtective Order [138]. The Magistrate
Judge explained:

The deposition will be accurately recorded by a court
reporter, and there will be eertified transcript of the
proceedings. If Plaintiff has any objections during the
course of the deposition, hreay place those objections
on the record.
Plaintiff did not object to the Order [138Moreover, even if Plaintiff had filed
such an objection to the Order, the Cdwids that the Magistrate Judge’s ruling

was not clearly erroneous. Accordingly, Objection 2 is overruled.



However, Objections 1 and 3 are sustal. Based on the Court’s review of
the docket, it appears as though Plaintift@rect in noting that the Magistrate
Judge did not rule on Plaintiff's requesto “bilaterally depose defendants”
(Objection 1) and to receive a copy of kieposition transcript (Objection 3).

With respect to Plaintiff's request ttepose five defendss, Plaintiff may
file a separate motion settigrth his argument as to whe should be authorized
to take their depositions. Should Plaintiff eélexfile such a motion, the Magistrate
Judge will review the matin, and Defendants’ respse, in due course.

In addition, the Court grants Plaiffitt request to receive a copy of his
deposition transcript withoutosts. Plaintiff, a prisoner proceeding in forma
pauperis, is entitled to a copy of his dapos transcript in order to effectively
litigate his claim. See Bounds v. Smith, 430 U.S. 817, 824-25 (1977) (explaining
that “[s]tates [should] shoulder affirmag@ivobligations to assure all prisoners
meaningful access to the courts . . .ndjamust forgo collection of docket fees
otherwise payable to the treasundaexpend funds for transcripts.”).

Il. Plaintiff's Objection to Order Denying Motion for Appointment of
Counsel

In his Motion for Appointment of Cowel [80], Plaintiff argued that the
Court should appoint couelson his behalf becaudeefendants are engaging in
unfair litigation strategy and denying hiatcess to the courts. [Dkt. #80 at 5].

Plaintiff further maintains that the Sixth Circuit “already found merit for this case

5



to proceed to jury trial.”ld. at 6. Finally, Plaintiff submits that Defendants’
“lawless and corrupt rampage” constitutesxtraordinary circumstances” that
justify appointment of counsel in this cake.at 11.

The Magistrate Judge noted thaterth is no constitutional right to
appointment of counsel in civil cases atehied Plaintiff's Motion as premature,
explaining that “it is the practice of ithCourt to defer any attempt to obtain
counsel for pro se civil rights Plaintifisntil after motions to dismiss or motions
for summary judgment have been denied.” [Dkt. #105].

Plaintiff's Objection [117] to theOrder states: “Boilerplate language
denying appointment simply because def@nts may file yet another motion for
summary judgment is an abuse of discretion.”

Plaintiff relies onHendricks v. Coughlin, 114 F.3d 390, 39@d Cir. 1997),
in which the Second Circuit held thatettdistrict court's automatic denial of
Hendricks’ request for appointment of coahBecause the case had not survived a
dispositive motion constituted an abuse discretion unde Section 1915(e).”
Plaintiff also cites tdPruitt v. Mote, 503 F.3d 647, 660 (7th Cir. 2007), in which

the Seventh Circuit held that the distrocturt “abused its disetion in denying in



forma pauperis prisoner’s motion forgpbono counsel without analyzing whether
prisoner was competett litigate his claims?

The Court has broad discretion in detaing whether counsel should be
appointed. Childs v. Pellegrin, 822 F.2d 1382, 1384 (6th Cir. 1987)
(“[Alppointment of counsel in a civil cass . . . a matter within the discretion of
the court.”). Although there is no right t@unsel in a prisoner’s civil case, counsel
may be appointed in exceptional cadem/ado v. Keohane, 992 F.2d 601, 605-06
(6th Cir. 1993).

Where a prisoner, proceedipgo se, has made a colorable claim but lacks
the means to adequately investigaterepare or present it, exceptional
circumstances exisfiohnson v. Howard, 20 F. Supp. 2d 1128, 1129 (W.D. Mich.
1998) (holding that the Magistrate Judgetsler denying appointment of counsel
was clearly erroneous).

But, appointment of counsel isappropriate “. . . when pro se litigant’s
claims are frivolous owhen the chances of susseare extremely slimMars v.
Hanberry, 752 F.2d 254, 256 (6th Cir. 198mternal citations omitted).

Much of Plaintiff's Motion [80] cmsists of offensive remarks about

Defendants and their counskllowever, setting aside PHiff's baseless opinions,

2The Sixth Circuit has explicitly deckd to adopt the test set forth Fnuitt for
assessing motions for counsgte Cleary v. Mukasey, 307 Fed. Appt 963, 966
(6th Cir. 2009).



the Court recognizes Plaintiff’'s overarobirequest for assistance in litigating a
complex issue of constitutional law. Atugh the cases on which Plaintiff relies
are not binding on this Court, the Cofinds them instructive nonetheless.

In this case, Plaintiff has presenteddadorable (and plausible) claim, which
Is shown by his ability to survive afjsge review of Déendants’ Motion for
Summary Judgment [28]See Annabel v. Frost, No. 15-1518 (6th Cir. Sep. 21,
2016) (holding that Plaintiff's “allegationsoupled with the temporal proximity
between [his] grievance and the miscondtiarge, sufficiently stated a plausible
First Amendment retaliation claim.”). Accongjly, Plaintiff has demonstrated that
his First Amendment retaliation clains not frivolous. Because Plaintiff's
“surviving claim potentially has merit,and Plaintiff would benefit from the
assistance of counsel, “the Court wgfant [his] motion to appoint counsel.”
Johnson v. Clafton, 136 F. Supp. 3d 838, 847 (E.D. Mich. 2015).

[ll.  Plaintiff's Objections to Ord er Denying Motion for Recusal

In his Motion for Recusal of the Magistrate Judge [115], Plaintiff argued that

the Magistrate Judge should recuse himselbfas against a litigant pursuant to 28

U.S.C. 8§ 144 and 8§ 455.

* Defendants described their motion as“Motion for Summary Judgment;”
however, this Court and the Sixth Circanalyzed the Motion as a motion to
dismiss under Fed. R. Civ. P. 12(b)(6).
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In its Order denying Plaintiff's Motiorthe Magistrate Judge explained that
Plaintiff offered “no basis for questionirjgis] impartiality other than [Plaintiff's]
disagreement with [his] specific ruling specific motions and judicial conduct in
general.” [Dkt. #126 at 2].

Plaintiff objects to the Order on five grounds:

Objection 1: The Supreme Court has held that the
‘extrajudicial source’ doctri@ is not a prerequisite to
grounds for recusal;

Objection 2: MJ R. Steven Whalen is predisposed to have
this case dismissed again and has unduly delayed and

hindered the proceedings;

Objection 3: MJ Whalen refuses to accept the res judicata
of the Court of Appeals findings;

Objection 4: MJ Whalen refusdo rule on allegations of
Attorney John L. Thurber’'s misconduct; and

Objection 5: MJ Whalen’s prior statements are not
entitled to isolated interpretations.

[Dkt. #133 at 1-2].

None of Plaintiff's objections has merPlaintiff's objections consist of
unfounded, and unwarranted, accusati@gainst the Magistrate Judge. The
Magistrate Judge correctly noted that Ridli’'s attempt to infer bias from adverse
judicial rulings and case management wagroper. Plaintiff's disagreement with
the Magistrate Judge’s rulings does notrnamt recusal. Accordingly, Plaintiff's

objections are overruled.



CONCLUSION

Accordingly,

IT IS ORDERED that Plaintiff's Objections [118] ar®&VERULED in
part andSUSTAINED in part.

IT IS FURTHER ORDERED that Plaintiff be provided with a copy of his
deposition transcript.

IT IS FURTHER ORDERED that Plaintiffs Objection [117] is
SUSTAINED.

IT IS FURTHER ORDERED that Plaintiff is provisionally appointed
counsel. The Court has sent a request foriqgeno counsel to represent Plaintiff. If
no attorney agrees to represent Plaingrd bono, he will be required to proceed
without counsel.

IT IS FURTHER ORDERED that Plaintiff's Objections [133] are

OVERRULED.
SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: December 28, 2017 Senlgmited States District Judge
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