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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DONALD AND HARRIET VAN LOO,

Plaintiffs, Case No. 14-cv-10604
Honorable Laurie J. Michelson
V. Magistrate Judge David R. Grand

CAJUN OPERATING COMPANY d/b/a
CHURCH'’S CHICKEN, a Delaware
Corporation, RELIANCE STANDARD

LIFE INSURANCE COMPANY GROUP
LIFE POLICY (Policy Number GL 140042),
an employee welfare benefit plan, and
RELIANCE STANDARD LIFE INSURANCE
COMPANY, an lllinois Corporation,

Defendants.

OPINION AND ORDER GRANTING PLAI NTIFFS’ MOTION FOR SUMMARY
JUDGMENT [78] AND DENYING DE FENDANT CHURCH’S MOTION FOR
SUMMARY JUDGMENT [81]

Donna Van Loo was a corporate attorneyployed by Defendant Cajun Operating
Company d/b/a Church’s Chiake(“Church’s”). She purchaselife insurance (provided by
former co-defendant, Reliance Standard Lifsubance Company) as rpaof her Church’s
benefits package. Van Loo increased her cayeethroughout her employment, and Church'’s, as
the Plan Administrator, represented to herretigh its intranet site and communications by its
benefits specialists—that her increases hadrheceffective. But Van Loo did not know that she
should have submitted an evidence of insurabibtyn (“EIF”) to Reliance in 2008, when her
coverage crossed $300,000—Reti@ils guaranteed-issue threghaimount. So when Van Loo’s
beneficiaries, Donald and Harriet Van Loo, filacclaim after Van Loo died of an aggressive

form of esophageal cancer, Reliance génem only $300,000 out of the $614,000 they sought.
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Plaintiffs have now shown that by misrepregentvan Loo’s level of effective life insurance
coverage in its role as Plan Administrat@hurch’s breached its fiduciary duty to her.
Accordingly, Plaintiffs are entitled to summgudgment on their claim against Church’s, Van
Loo’s failure to submit the EIF notwithstanding.
. FACTUAL BACKGROUND

On May 16, 2007, Church’s offered Donna Mao full-time employment as a corporate
attorney. (Dkt. 78-2, Offer Letter.) The offer letter advised that as an employee, Van Loo would
be eligible for “Employee-Ra benefits includ[ing] Suppimental Life Insurance[.]”1d.)
Church’s held its Group Life Policy through IR@ce Standard Life Insurance Company. (Dkt.
78-3, Policy at PagelD 2014.) The “Schedule B¥nefits” included tw categories of life
insurance—basic and supplemental:

AMOUNT OF INSURANCE:

Basic Life and Accidental Death and Dismemberment:

CLASS 1: One (1) times Earnings, rounded to the next higher $1,000,
subject to a maximum Amoubof Insurance of $200,000.

CLASS 2: $20,000.

Supplemental Life (Applicable only tthose Insureds who elect Supplemental
coverage and are payitige applicable premium):

CLASS 1: Choice of: One (1), Two (2), Three (3), Four (4) or Five (5)
times Earnings, rounded to the néigher $1,000, subject to a maximum
Amount of Insurance of $750,000.

CLASS 2: Choice of: $20,000, $40,000, $60,000, $80,000 or $100,000.

Amounts of insurance over $300,000 are sabjo our approval of a person’s
proof of good health.

(Policy at PagelD 2022.) According to an Ayap Letter that Reliance would later send to

Plaintiffs, the Policy was “Self-Administeredyvhich meant that Church’'s was “typically



responsible for ensuring thabverage elections (includinga required proobf good health)
[were] processed in accordance with the termd @nditions of the applable policy and that
premium remittances are accurate and timely. Utliis option (absent the submission of any
proof of good health), [Reliance] typically hdo record of individucoverage or premium
amounts.” (Dkt. 78-4, Appeal ltier at PagelD 2045.)

Donna Van Loo enrolled in the Policy shordfter she began hemployment. On June
29, 2007, Van Loo submitted an enrollment form and selected Supplemental Life benefits at “2x
salary.” (Dkt. 78-5, 2007 Enrollment Form BagelD 2048.) At thapoint, her salary was
$100,000 per year. (Offer Letter.) She also desigragegharents, Plaintiffs Donald and Harriet
Van Loo, as her beneficiariedd() Subsequently, Church’s began deducting $14.80 per month
from her paycheck for “Supp Life.” (Dk¥8-6, July 6, 2007 Pay Stub at PagelD 2050.)

On November 13, 2007, Van Loo submitted an open enrollment change form for 2008.
(Dkt. 78-7, 2008 Open Enrollment Change Form.¢ Btdicated that she wanted to change her
Supplemental Life coverage to “3x salary.” (Id. at PagelD 2057.) At that time, she still had a
salary of $100,000 per yegDkt. 45, AR at. PagelD 866')The form stated, “If you wish to
increase your supplemental life coverageu yoay be required to submit an evidence of
insurability form. If soone will be mailed to you.”ld.) No EIF form was mailed to Van Loo.

On November 11, 2010, Van Loo submitted ano#r@oliment change form for the year
2011. (Dkt. 78-8, Nov. 11, 2010 Benefit Enroliment FQr8he elected Supplemental Life in the
amount of “4x Annual Salary.”ld.) At that time, she had salary of $107,650.52. (AR at

PagelD 866.)

! The parties have referred to the Admirgiive Record, previously filed in conjunction
with Plaintiffs’ denial-of-benfits claim against Reliance, as part of the summary-judgment
briefing.



Van Loo maintained her “4Annual Salary” election 2012 and 2013. (Dkt. 78-8, Oct.

18, 2012 Benefit Enrollment Form.) At that point, she had a salary of $117,500 and $122,200,
respectively. (AR at PagelB66.) Upon completing her Quer 18, 2012 enroliment form,
Church’s computer system generated a ngesstating, “CONGRATULATIONS on completing

your benefits enrollment for 2013.1d¢ at PagelD 2061.)

Throughout Van Loo’s employment, Church’s deducted premium payments directly from
her paycheck. (See Dkt. 78-6, Pay Stubs.) Yan’s final benefits election of “4x Annual
Salary” in Supplemental Life resulted in a deduction of $971dJ). (

Around December 2012, Van Loo became ill with esophageal cancer and left work on
disability leave. (Dkt. 78-12, Proaff Loss Claim Statement.) Shigrthereafter, on February 21,
2013, Miikii Johnson, Church’s Benefits, Compeima and Leave Specialist, sent Van Loo a
letter informing her, “Whileyou are not receiving paychecks frddmurch’s, benefit premiums
are not being deducted and you must pay tdesetly to Church’s.” (Dkt. 78-10, Feb. 21, 2013
Letter at PagelD 1159.) Johnson further stdtest Van Loo would need to pay $97.31 for
“Supplemental Life.” [d.) Van Loo paid these premium pagnis for the pay periods spanning
February 11, 2013 through Maré&B, 2013; Johnson acknowledgedgl payments via letter on
March 1, 2013. (Dkt. 78-11, Mat, 2013 Letter at PagelD 2063.)

At her deposition, Johnson tesid, “Any employee that’'s out on any type of leave of
absence and are no longer receiving a paycfreak Church’s Chicken, we have to send out a
notification to the employee to let them know thdtile they are not being paid by Church’s, in
order to keep their benefitctive we must receive a beiigfremium.” (Dkt. 78-22, Johnson
Dep. Il at 59.) Johnson stated that she didohetk Van Loo’s eligibity for the supplemental

coverage before mailing the letter. (Johnson Dep. Il at 60.)



Van Loo passed away on March 4, 2013. (ODW&:12, Proof of Loss Claim Statement.)
At the time of her death, her annual salary was $122,200.Thus, her parents submitted a
claim to Reliance for “4x” that amountd() Reliance sent a letter fimhnson, with a copy going
to Donald and Harriet Van Loo, on Apfil7, 2013. (Dkt. 78-13, Apr. 17, 2013 Letter at PagelD
2069.) The letter stated that Reliance wasigfrtdenying the claim: “We note the group
supplemental life insurance benedf Four (4) times Earningsas claimed, but based upon our
review of this claim and the policy provisions Wwave determined that the supplemental life
insurance benefit payable is $175,000.” (IdPagelD 2067.) Citing the Policy’s “Amount of
Insurance” language, Reliance stated:

Based on the enrollment history provided the time of Donna Van Loo’s date

last worked on January 31, 2013, she tel@dour (4) times annual earnings

($122,200) which equates to $489,000 (rourtdettie next higher $1,000). As the

total amount of basic and supplemenitd insurance cowage exceeded the

guarantee issue amount of $300,000, pmfofjood health was required. Such

proof was never received in our officeoridequently, the benefit available for the

group life insurance is $300,000. We cannot honor the [claimed] benefit of

$614,000.

(Id. at PagelD 2068.)

Plaintiffs appealed. The basis of the appeak that “there is no indication why the
company collected premiums farore than five (5) years vibut requiring the submission of
the required documentation.” (Dkt. 78-7, Appdadtter at PagelD 2115.) Plaintiffs later
supplemented their appeal. (DK5, Admin. Record at PagelD076.) They pointed out that
“there is no evidence that an EIF form was awailed to Ms. Van Loo for her to submit” even
though Reliance took responsibility for that t&sR010, and argued thatetbenefits guides and
enrolliment forms provided to Ms. Van Loo me“ambiguous” as to when an EIF would be

required. [d. at PagelD 1077.) Despite this, Plaintiéfigued, Van Loo paid all of her premiums

in full for the coverage she had electdd. &t PagelD 1081.)



On November 1, 2013, Reliance issuadletter upholding itsApril 2013 benefits
determination. (Dkt. 78-18, Appeal Data@nation Letter.) In particular,

As to the 2010 e-mail correspondence regarding EIF mailing, “Further

investigation into these emails revealedttfReliance] made an exception in this

situation and volunteered to mail tremployees who required evidence of
insurability forms on behalf of ChurchGhicken. Ms. Murphy has confirmed that

she mailed these necessary forms to thodhierist. In fact, Ms. Murphy recalls

the “X” under the section marked “Huof indicated that an evidence of

insurability form was sent to the empé®yat the address noted. An “X” is marked

next to Ms. Van Loo’s name therefof®eliance] requested the require[d] proof

of good health for Ms. Van Loo’s elian of Supplemental Benefits.”

(Id. at 2118.) Reliance also noted that becahsePolicy was Self-Administered, “[Reliance]
typically has no record of individlaoverage or premium amountsld(a 2119.)

Meanwhile, Church’s initiated an internalidit of employee files‘[W]e noticed that
there were some employees where the [EIF] ma@sapproved, or not ithe employee’s benefit
file. So from there, [Julie Easterlin] wanted argiete, thorough audit, just to see if there were
any other potential employees that were nisséDkt. 78-21, Johnson Dep. | at 44.) Easterlin
said she did not know whether Reliance mailed Yfao a letter in 2010. @sterlin Dep. at 69.)
Johnson testified that she did metall Church’s ever providing Van Loo with an EIF, either.
(Johnson Dep. | at 43.)

After this litigation commenced, Churchigncovered information about Van Loo’s
medical history (information noknown to either Church’®r Reliance during Van Loo’s
employment at Church’s), which they providedthe Court in their November 2015 motion for
summary judgment and related filings. Basad medical records obtained during discovery,
Church’s asserts that Van Loodhaeveral relevant health cotidhs aside from the esophageal

cancer reported on the claim form. Van Loo acquiepatitis C from a blood transfusion in the

1980s. (Dkt. 99-5, Kennestone Hospital Qgdtetion Report.) A 2005 pathology report



following a closed liver biopsy and ultrasound répdrchronic hepatitis @nd cirrhosis of the
liver. (Dkt. 99-3, Pathology Report(However, Van Loo participateish a clinicaltrial in 2008
and 2009, “resulting in clearing of the virbdad according to the patient.” (Dkt. 99-9,
Consultation Report.)) Church’s submitted a 2@tfedavit from Margaret Simon, Manager of
Medical Underwriting at Relizce, who avers that “had Donna Van Loo completed and
submitted to Reliance at any time between 288d@ 2013 an evidence-of-insurability form
indicating that she had Hepatitisf@ more than four (4) to six J@nonths (let alone over twenty
years), Reliance . . . would not have issuesiiance coverage to Donna Van Loo which was
subject to our approval of @of of her good health.” (Dkt. 102, Simon Aff., at T 3.)

Plaintiffs filed a five-count complaint ithis Court on Februg 10, 2014. (Dkt. 1,
Compl.) They named both Church’s and Redmras Defendants. Motion practice ensued. On
December 1, 2014, the Court granted Relianggs$ion to dismiss Counts Il through V of the
Complaint and granted in part and denied irt @durch’s motion to dismiss the complaian
Loo v. Cajun Operating Cp64 F. Supp. 3d 1007, 1033 (E.D. Mich. 2014). Thus, the case
moved forward with a claim for denial of hefits under ERISA, 29.S.C. § 1132(a)(1)(B)
pending against Reliance (Count I), and a clBombreach of fiduciary duty under ERISA, 29
U.S.C. 8§ 1132(a)(3), pending against Church’sui@ Il). Shortly thereaér, Church’s filed a
cross-claim against Reliance. The Court graReliance’s motion to dismiss the cross-claim on
September 17, 201¥.an Loo v. Cajun Operating Gal30 F. Supp. 3d 1097, 1110 (E.D. Mich.
2015). In the meantime, Reliance and Pl#mitifiled cross-motions for judgment on the
administrative record as to Count I. Oed@mber 4, 2015 the Court granted Reliance’s motion
and denied Plaintiffs’'Van Loo v. Cajun Operating GaNo. 14-CV-10604, 2015 WL 7889034,

at *11 (E.D. Mich. Dec. 4, 2015).



The remaining claim in the case is Counthk fiduciary-breach aim against Church’s.
Plaintiffs filed their motion for summary judgent on this claim on October 26, 2015. (Dkt. 78.)
Church’s filed a cross-motion for summgondgment on November 20, 2015. (Dkt. 81.) The
motions are fully briefed, and the Court leb@rgument on March 2, 2016. The Court granted
Church’s a brief extension tdd a supplemental brief, which Church’s did, and Plaintiffs have
responded. The matter is now ready for disposition.

IIl. LEGAL STANDARD

Although both Plaintiffs and Church’s seekrsunary judgment, they must carry different
burdens to succeed on their respective motiBesause the Court granted Church’s motion to
strike Plaintiffs’ jury demand, the “fadinder” at trial would be the CourWVan Loo v. Cajun
Operating Ca.64 F. Supp. 3d 1007, 1032 (E.D. Mich. 2014).

Because Plaintiffs have the burden of pesguaon their claim at trial, Church’s may
discharge its initial summary-judgment burden by fioig out to the district court . . . that there
is an absence of evidence to support [Plaintiffs’] ca€elbtex Corp. v. Catretd77 U.S. 317,
325 (1986). If Church’s does so, Plaintiffs “musthmforward with spedit facts showing that
there is a genuine issue for triaMatsushita Elec. Indus. Co. v. Zenith Radio Co4¥5 U.S.
574, 587 (1986). The Court must then determwiether the evidence gsents a sufficient
factual disagreement to requiee bench trial, or whether the evidence is so one-sided that
Church’s must prevail as a matter of landerson v. Liberty Lobby, Inc477 U.S. 242, 252
(1986). In making this determination, theou®t views the evidence, and any reasonable
inferences drawn from the evidence,tle light most favorable to Plaintiffdlatsushita 475

U.S. at 587.



Plaintiffs’ burden is greater. Because tls®ek summary judgment on a claim for which
they have the burden of persuasion at trialy thleowing “must be sufficient for the court to hold
that no reasonable trier of faaudd find other than for [them].Calderone v. United Stateg99
F.2d 254, 259 (6th Cir. 1986) (quoting W. Schwar&mmmary Judgment Under The Federal
Rules: Defining Genuinessues of Material Fact99 F.R.D. 465, 487-88 (1984)3ee also
Cockrel v. Shelby Cnty. Sch. Dise70 F.3d 1036, 1056 (6th rCi2001). In making this
determination, the Court views the evidenced @any reasonable inferences drawn from the
evidence, in the light most favorable to ChurcMstsushita 475 U.S. at 587.

[ll. ANALYSIS

When the Court denied Church’s motion to dssrCount Il of the Complaint, it held that
Plaintiffs had pled sufficient factual allegatiotts support a claim for breach of fiduciary duty
against Church’s. Plaintiffs kka now marshaled undisputed eaide to support their claim such
that no reasonable trier of fact could findr fGhurch’s, and they are entitled to summary
judgment. Church’s attempts to rehash legalassine Court decided in its prior opinions and
apply non-binding precedent do rabtange this result.

A. ERISA Fiduciary Breach

Plaintiffs base their fiduciary-breach ctaion Church’s alleged misrepresentations
regarding Van Loo’s level of effective coveraddnerefore, they must demonstrate that every
rational trier of fact would find “(1) that [Church’s] was actingarfiduciary capacity when it
made the challenged representations; (2) thedetttonstituted material misrepresentations; and
(3) that [Ms. Van Loo] relied on thosaisrepresentations to [her] detrimenidmes v. Pirelli
Armstrong Tire Corp.305 F.3d 439, 449 (6th Cir. 2002) (tibes omitted). They have made

this showing.



1. Fiduciary Capacity

It does not appear that Church’s is challeggPlaintiffs’ ability to show that Church’s
acted in a fiduciary capacity when it made the challenged statenteee€Hurch’s Mot. at 10.)
And the Court finds that Plaintiffs have meeithsummary-judgment burden on this element of
the claim.

ERISA provides, in relevant part:

[A] person is a fiduciary with respect to a plan to the extent (i) he exercises any

discretionary authority or discretionagpntrol respecting management of such

plan or exercises any authority or control respecting management or disposition of

its assets, or . . . (iihe has any discretionary thority or discretionary

responsibility in the admistration of such plan.
29 U.S.C.A. 8 1002(21)(A). Thu&For the purposes of ERISA, a ‘fiduciary’ not only includes
persons specifically named as fiduciaries by theebeplan, but also amne else who exercises
discretionary control or authity over a plan’s management, administration, or asselsdre v.
Lafayette Life Ins. Cp.458 F.3d 416, 438 (6th Cir. 2006). rfiployers who are also plan
sponsors wear two hats: one as a fiduciary miagtering or managing the plan for the benefit
of participants and the other as employer irfgrening settlor functions such as establishing,
funding, amending, and terminating the trusitinter v. Caliber Sys., Inc220 F.3d 702, 718
(6th Cir. 2000). It is only when an employer acts in the former capacity that the employer is
acting as a fiduciaryAkers v. Palmer71 F.3d 226, 231 (6th Cir. 1995).

It is clear that the condticat issue in this case dostitutes ‘management’ or
‘administration’ of the plan, givig rise to fiduciary concerns[.]Hunter, 220 F.3d at 719. In
addition to Reliance’s statemenits the Appeal Letter, tastony from Church’s employees

indicates that the policy was “$@&dministered,” meaning Chur&hnot only sponsored but also

administered certain aspects of the policy. JHasterlin, Church’s gporate representative,
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testified that Church’s collected premiums payroll deductions, which were then tallied and
sent to Reliance. Reliance did not bill Churabrsa monthly basis; stead, Reliance would mail
a “blank sheet of payable, a table, basicallyl #rat's what [Church’s] would fill in.” (Dkt. 78-
19, Notice of Dep.; Dkt. 78-20, Easterlin Dep.)stealin stated that in 2012/2013, Church’s did
not provide Reliance with a tisof employees who had purcleals supplemental insurance.
(Easterlin Dep. at 34-35.)

Testimony from Church’s employees also intésathat Church’s was the administrator
as far as EIFs were concerned. According tst&téin, Church’s had a procedure for requesting
ElFs:

The employees would sign up for life imance and in 2008, think, we started

doing enroliment for benefits through dutranet. So employees would sign up

online and then after, like, open enrollmewe would go un a report and see

who needed to submit [EIFs]—or send [EJfo. And then the employees would

complete those forms and send thenth® insurance company. If they provide

them to Church’s, we would fax them to the insurance company and then shred

them because they had personal health information we didn’t want sitting around

here.
(Easterlin Dep. at 37-38.) Ippears that in 2010, this proceld not run smoothly because one
of Church’s Senior Benefits Managers had justtet: “Chandra [Matthews] . . . I think she had
just started here and was trying to get rampe@dng wanted to make sure employees got [the
EIFs] timely and had asked Reliance for assc#awith that.” (Eastéin Dep. at 38.) So
Matthews sent Reliance employee Taree Murphermaail requesting that Reliance handle the
ElIFs for 2010. (Dkt. 78-16, Matthews and by Correspondence.) Mphy stated Reliance
would be able to do so “as @&xception this time” even thoudReliance would “pt typically

send” EIFs. Id.) By 2012, however, “once an [EIF] was submitted, [Church’s] would follow up

with Reliance on the status unfit] found out whether it waspproved or denied.” (Easterlin
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Dep. at 40.) But Reliance would be the one to communicate with an employee once the EIF was
approved or deniedld))

Indeed, Van Loo submitted all of her enrollment forms to Church’s, Church’s deducted
her premium payments from her paycheck, &tdirch’s made sure that she mailed in her
payments after she went on disability leaased stopped getting paycheck. Importantly,
Easterlin stated that after open enrollment, it @asrch’s usual practice to “run a report and see
who needed to submit EOI fosm-or send EOI forms to.” @sterlin Dep. aB7.) Though the
record reflects that Church’s partially deleghtbis task to Reliancen 2010, it is clear that
overall, Church’s acted as a plan administratottierconduct at issue in this case. As the Court
stated in its prior opinion, actiorssich as the ones Church’s taokhis case “has been held to
be acts of plan administration and managemerarbgmployer-plan administrator that give rise
to fiduciary liability.” Van Loq 64 F. Supp. 3d at 1019 (citing cases).

These facts demonstrate that Church’s aetgld discretionary authority to manage the
Plan when it enrolled Van Loo in the Rlaprocessed her premium payments, and made
representations concernihgr level of coverage.

2. Material Misrepresentations

“Misleading communications telan participants ‘regamdg plan administration (for
example, eligibility under a plan, the extent of benefits under a plan) will support a claim for a
breach of fiduciary duty.”Drennan v. Gen. Motors Corp977 F.2d 246, 251 (6th Cir. 1992)
(quoting Berlin v. Michigan Bell Tel. C0.858 F.2d 1154, 1163 (6th Cir. 1988)). “[A]
misrepresentation is material if there is a sutishlikelihood that itwould mislead a reasonable
employee in making an adequately informed deni&n pursuing” benefitto which she may be

entitled. Krohn v. Huron Mem’l Hosp.173 F.3d 542, 547 (6th Cir. 1999) (citihg re Unisys
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Corp. Retiree Med. Benefit “ERISA” Litigh7 F.3d 1255, 1264 (3d Cir. 1995)). “A fiduciary
breaches his duty by providing plan participamigh materially misleading information,
‘regardless of whether the fiduciary’s statemfselr omissions were made negligently or
intentionally.” Id. at 547 (citingBerlin, 858 F.2d at 1163-64). Further, “the ‘duty to inform is a
constant thread in the relatidmg between beneficiary and trustet entails not only a negative
duty not to misinform, but also an affirmative gtd inform when the trustee knows that silence
might be harmful.”ld. at 548 (quotind@ixler v. Central Pa. Teamsters Health & Welfare Fund
12 F.3d 1292, 1300 (3rd Cir. 1993)).

Taken together, Church’s communicationgh Van Loo throughout her employment
constituted material misrepreseias regarding her level of efftive coverage. First, Church’s
accepted Van Loo’s benefits enrollment formergwear she was employed there. In 2012, the
Church’s computer systemmggrated a message stating “CONGRATULATIONS on completing
your benefits enrollment for 2013.” (Oct. 18, 2012 Benefit Enroliment Form at PagelD 2061.)
And while some of the enrollment forms themselves mentioned the potential need for an EIF
form, they stated, “yomaybe required to submit an eweidce of insurability formif so, one will
be mailed to yofi (2008 Open Enrollment Change Form (emphases added).) Throughout her
employment, Church’s deducted premium payméoi® Van Loo’s paycheck. These premiums
rose with the levels of coverage she seleaadh year. And when Van Loo stopped getting
paychecks while out on leave, Church’s, thoughn$on, reached out to hdirectly to instruct
her to send her payments to Relianceeb(F21, 2013 Letter at PagelD 1159.) This letter
specifically stated that Van Loo neededptty $97.31 for “Supplemental Life,” which was the

same deduction taken out of her paycheck atter increased her elamti to “4x salary.” [d.;
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Johnson Dep. Il at 59.) And later, Church’sptigh Johnson, acknowledged to Van Loo that her
payments had been received. (Mar. 1, 2013 Letter at PagelD 2063.)

Further muddying the waters,hGrch’s Benefits Guides dinot clarify when an EIF
would be needed. The 2012 Benefits Guide dtdféou can purchase extidie insurance. . . .
You may be required to complete an evidentensurability form.” (Church’s 2012 Benefits
Guide at PagelD 1179.) Further, “If you wantriorease your coverage during open enrollment,
you may increase by one level (such as from 1x s&baPx salary). Increaseof more than this,
or more than $150,000, may require an Evidendesfrability form.” (Church’s 2012 Benefits
Guide at 1187.) The 2013 Benefits Guide predid“If you want to inagase your coverage
during open enrollment, you may increase by onel Istech as from 1x salary to 2x salary).
Increases of more than this, or more ti§50,000, may require an Eeidce of Insurability
form.” (Church’s 2013 Benefits Guide at Page?D06.) Easterlin testédd that these guides
contained the only information regarding theoqdr of good health uirement provided to
employees during open enrollment. (EasterlirpDat 80.) And neither Easterlin nor Johnson
could recall whether the Policy itself was eyawsted on the Church’sitranet such that
employees could access it. (Dkt8-22, Johnson Dep. Il at 89nd neither could say that
Church’s ever mailed Van Loo an EIF.

In sum, the Policy providgbat “[a]Jmounts ofnsurance over $300,000 are subject to our
approval of a person’s proof gbod health.” (Policy at PagelZ022.) “Amounts of insurance,”
according to this Court’s intergtation of the undisputed Polidgnguage, include basic life
insurance and supplemental life insurandd.) (As this Court statedn a prior ruling, the
guaranteed-issue threshold of $300,80plies to “the total amounf insurance purchased by an

insured, rather than merely teapplemental coverage purchasedah Loo v. Cajun Operating
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Co, 130 F. Supp. 3d 1097, 1107 (E.D. Mich. 2015). Base Van Loo’s elections and salary
history, she crossed the guaranteed-issue threshold in 2068retard is undisputed that
Church’s did not send an EIF at that time, ettewugh they continued to make representations
regarding Van Loo’s covage under the Plan.

The only evidence that Van Loo was everlethan EIF are the statements by Reliance
in their administrative correspondence denying the claim. There, Reliance stated that Taree
Murphy had mailed a form in 2010. Even taking tasttrue, based on tielicy language and
the undisputed record in this case, 2010 wes years too late. As Van Loo crossed the
$300,000 guaranteed-issue threshold in 2008, she vileceno have her health evaluated at
that time. Far from doing so, Church’s contidu® represent to Van Loo that she had her
supplemental life insurance coage. And after 2008, Van Loo’s elections were limited to 1x
salary increases. The benefitisides made clear that these etatd would not have required an
EIF.

In short, the Court finds that Plaintiflsave met their summary-judgment burden by
presenting evidence that Church’s made repmedions to Van Loo implying that she had
completed her enrollment for a level of coverage that never actually became effective. Church’s
attempts to isolate and neutralize indivibdstatements do not change this result.

Church’s first argues that “promissory” statents are not actionable, and therefore, the
statements that an EIF would bwiled if requireccannot support a fiduciary-breach claim. But
it is clear that these statements merely prwige backdrop for Church’s misrepresentations
regarding Van Loo’s level of effective coverage: based annmonications from Church’s, a
reasonable person would conclude that an \Etlild be provided ifhecessary. No EIF was

mailed by Church’s. Church’s theepresented to Van Loo that her enrollment in benefits had

15



been completed and proceededdamluct the appropriate level pfemiums from her paycheck
and later asked her to pay thgegemiums herself. Thus, in reggenting that an EIF would be
mailed if necessary, Church’s was moimmunicating a “future hope or goakalda v. Sioux
Valley Physician Partners, Inc481 F.3d 639, 645 (8th Cir. 200r making representations
that were “entirely true under the terms of [thiegn-existing plan,” only to change the Policy
later. Sprague v. GMC133 F.3d 388, 405 (6th Cir. 1998) (banc). And further, given that
Church’s did not make the Policy available @& intranet, and the Benefits Guides and
Enrollment Forms appear to b only source of information dhe EIF available to Church’s
employees, employeesuld “reasonably rely,’Kalda, 481 F.3d at 645, on the representation in
thinking that their benefits had become effectlde.

Second, Church’s says that the statemenotggratulating Van Loo on completing her
enrollment and, later, asking her to pay premiwvhde out on leave, were “truthful statements
that did not suggest that Reli@aould or had qualified her” facoverage over the guaranteed-
issue amount. (Church’s Mot. at 13.) But thiggument ignores the fact that Church’s never
clarified that requirement to Van Loo ithe first place—their communications and
representations regarding the Policy left the ispion that if an EIF was needed, it would be
mailed. Church’s cannot say that their benefiemshould have known they would need to take
a further step past enroliment to qualify whrey never communicated the need for that
additional step in the first place.

Third, Church’s says that omissions can onlyaldaasis for fiduciary liability where “the
beneficiary had requested information frome thiduciary” and the fiduciary “kn[ows] its
omission or its silence might blearmful.” (Church’s Mot. atl2.) The Court rejected this

argument in the firsWan Looopinion, relying on the same cas€hurch’s cites in its brief.
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While the Court will not rehash its entire ays$ here, ultimately, the Court relied upGregg
v. Transportation Workers of America Internationd3 F.3d 833, 847-48 (6th Cir. 2003) for
the following statement of law:

ERISA imposes trust-like fiduciary respamnities and a trugte is under a duty to

communicate to the beneficiary materi@cts affecting the interest of the

beneficiary which he knows the béweary does not know and which the
beneficiary needs to know for his peotion in dealing with a third person....

Defendants had an affirmative obligationpimvide Plaintiffs with this material

information whether or not they asked for it.

Id. True, inGregg “The fact that Plaintiffs did requedisclosure of this material information
render[ed] Defendants’ violations &firelli, Armstrongand Krohn all the more apparentld.
But, as was the case when the firan Looopinion issued,

it is not material that Ms. Van Lodlid not ask Church's about the EIF

requirement. The parties cite no casev to demonstrate that misleading

information that a fiduciary provides on its own initiative to a plan participant,

that is individualized to her coveraged circumstances, should be treated any

differently than misleading individualized information that is provided in

response to a specific reqtieIndeed, the court iKrohn noted that the plan
participant’s ‘failure tospecifically request inforntimn from [defendant] about
long-term disability benefits did not relie [defendant] of itdiduciary duty to

provide complete information . . .” Ands discussed abovegtlsixth Circuit has

since affirmatively held that fiduciaa$ have a duty to provide material

information to beneficiaries ‘wheth or not they ask] ] for it.’
Van Loq 64 F. Supp. 3d at 1023 (citations omitted).

Finally, Church’s says that it is “requir[ed]athany representation la¢ least negligent or
intentional” and that neither state of mind caratigbuted to Church’because “as of December
2010, Church’s had confirmed with Reliance utsderstanding that an [EIF] would only be
required when Supplemental Life Insuranceot( combined with Basic Life) exceeded
$300,000.” (Church’s Mot. at 13.) The Courssames that Church’s is relying upon the
following language fromJames v. Pirelli Armstrong Tire Corp305 F.3d 439, 449 (6th Cir.

2002): “A fiduciary breaches his duty by providing plan participants mglerially misleading
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information, ‘regardless of wdther the fiduciary’s statements or omissions were made
negligently or intentionally.” (citation omitted).

It is true that “ERISA imposes a ‘prudgmrson’ fiduciary obliggon, which is codified
in the requirement that a plan fiduciary exercise his duties ‘with the care, skill, prudence, and
diligence under the circumstances then prevailing that a prudent man . . . acting in a like capacity
and familiar with such matters would use in ttemduct of an enterprise of like character and
with like aims.” Krohn, 173 F.3d at 547 (quoting 29 U.S.C. § 1104(a)(1)(B)). But the case
Church’s cites in support of the propositioratttiactionable fiduciary misrepresentation under
ERISA must be at least negligent and fall shoftthe prudent man standi actually declined
to address the issue:

The district court’s minor premises that any material inaccuracgyven an

unintentional error violates [a] fiduciary duty. Ténminor premise is problematic

[under Seventh Circuit casewh. . . though it has sone support elsewhere. We

need not consider the minor premise, boer, because the district court’'s major

premise [that a fiduciary duty was oweedthe first place] is mistaken.

Beach v. Commonwealth Edison C882 F.3d at 656, 568 (7th Cir. 2004) (citiNtartinez v.
Schlumberger, Ltg.338 F.3d 407 (5th Cir. 2003@ins v. Exxon C0.220 F.3d 1042 (9th Cir.
2000) (en banc)).

It was only in the dissenting opinion iBeach that Judge Ripple “harmoniz[ed]”
(Church’s Mot. at 13)Jameswith the Seventh Circuit case law purporting to engraft an intent
requirement onto breach-of-fiducyaduty claims. And even thedudge Ripple’s conclusion was
not what Church’s represents it to be in itebrJudge Ripple merely concluded that “importing
the intent to deceive requirement—synonymousiinlaev with fraud or deceit—into this type of

ERISA fiduciary case lacks anyaymding. . . . the requirement ofabjective intent to deceive

would effectively mean that employers-administrators have a mere duty to avoid committing
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fraud.” Id. at 668—69 (Ripple, J., dissenting). Acdagly, “when an employer-administrator
speaks—either directly or througts benefits representatives—iitolates its fduciary duties
when it affirmatively misinforms a beneficiary knmg its statement is false, when it recklessly
misinforms not knowing whether its statemerst tiue or not,” and when it misinforms under
circumstances indicating it should have known th&tiaof its statement,iwhich is “not a ‘duty
of prevision’ or a ‘standar of absolute liability.”Id. at 670 (Ripple, .J dissenting) (quoting
Frahm v. Equitable Life Assur. Soc’y of UJ.837 F.3d 955, 960 (7th Cir. 1998)).

Judge Ripple’s conclusions, though botding, are consistent withames&directive that
a fiduciary might incur liability for both néigent and intentional misrepresentations. But
whether the law of the Sixth Circuit indeedju@es that a breach-of-fiduciary-duty plaintiff
prove one of those mindsets is a question fatlzer day, because Plaintiffs have proved that
Church’s was at least negligent in 2008. Indeddr€h’s argues that “if Church’s never sent an
[EIF] to Ms. Van Loo, it was only becausen@ch’s, quite reasonably, was unaware that
Reliance would later insist on [an EIF] féls. Van Loo.” (Church’s Mot. at 22-23.) Yet
Church’s admits that it was the Plan Adminigiraand the testimony from its representatives
makes clear that Church’s had primary respalitsiio distribute EIFs when necessary. And
while Church’s points the finger at Reliance, stating that Reliance’s Plan Administrator Guides
did not offer Church’s any guidance on the Elguieement, it is undisputed that Church’s had
access to the Policy. And the Polagticulated the EIF requirement.

Moreover, Matthews’ e-mails telurphy do not show that Chelr's confirmed that it had
the correct understanding of tRelicy. The record reflects that in 2010, Matthews sent Taree
Murphy, a Reliance employee, the following e-mail:

| am really buried with open enrollmenttdaand payroll year-end work, but | am
trying to review elections for EOI. @ayou please confirm the following: EOI is
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needed for— New hires who elect an arhsupp life that isover $300k[;] Open

enrollment changes who elect more thaaril-level increase in either supp or

spouse life OR[;] Open enrollment changes who elect more than $300k in supp

life coverage[.] Also, can you provide nweith your most recent EOI? If we

provided you with a list othe employees who need EOI and their addresses,

could you send?
(Dkt. 78-16, Matthews and Murphy Correspondensdurphy responded (imelevant part) on
December 2, 2010:

| will be back in the office tomorrow and will review your contract to confirm the

EOI rules.What you have detaildoklow is our standardbut | want to make sure

that there are no special provisis in place before | confirm
(Id. (emphasis added).) Murphy’s e-mail is nah unequivocal approval of Matthews’
misunderstanding of the EIF requirement, and there are no further follow-up e-mails in the
record from Murphy. And a 2010 e-mail does notaeflthat Church’s wasot negligent in its
administration of the EIF requirement in 206& year that it mattered for Donna Van Loo.

In short, Church’s created a situation wer reasonable person would assume that an
EIF would be provided if need, failed to provide such &iF to Ms. Van Loo in 2008 when
she needed to fill one out, and represented toftwethe following four years, that the coverage
levels she had chosen had become effective.

3. Detrimental Reliance

Plaintiffs’ last task is to show that Vamo “relied on [Church’s] misrepresentations to
[her] detriment.”James 305 F.3d at 449. “[A] plaintiff's reliance on the misrepresentation must
be ‘reasonable.”Moore v. Lafayette Life Ins. Ga158 F.3d 416, 433 (6th Ci2006). Church’s
asserts that Plaintiffs have rely presented “speculation and inference” and therefore have not
met their burden. Not so.

In James the Sixth Circuit concluded that [dMmitiffs relied upon the[] material

misrepresentations [at issue] in deciding to ta&dy retirement.” 305 Bd at 456. The plaintiffs
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had testified that the representations that their health benefits would remain the same for the rest
of their lives had encouraged them to take early retirement, only to be told later that the benefits
had changed. And a district count this Circuit recently heldhat a beneficiary “reasonably

relied to her detriment upon tih@srepresentations of [a plan fiduciary] by paying premiums and

by foregoing alternative coverageRainey v. Sun Life Assur. Co. of Canatie. 3-13-0612,

2014 WL 4979335, at *2 (M.D. Tenn. Oct. 6, 2014).

As Van Loo is deceased, she could not be deposed in this litigation. However, Van Loo
paid premiums for the level of coverage sheught had become effective, first through her
paycheck deductions, and then by paying her prnesidirectly to Church’s. The fact that Van
Loo continued to enroll in—al increase the amount of—her sigopental life insurance shows
that she expected those increase be effective. And it i®bvious that a plan participant,
operating under the belief thaer elected coverage was effee, would not seek coverage
elsewhere. And there is nothing time record to suggest she egeught alternative coverage.
The case Church’s cites for theoposition that Plaintiffs must affirmatively show that “Van Loo
read the alleged misrepresentations” doatsso hold. (Church’#ot. at 15.) Inin re Computer
Sciences Corp. ERISA Litigatio535 F.Supp.2d 1128, 1128 (C.D. Cal. 2009), “Plaintiffs
admitted at their depositionthat they relied only on information other than the documents at
issue [the alleged misrepresentations] in m@kiheir Plan investment decisions.” For that
reason, the court held that thereswep genuine issue of materatt regarding reliance. And the
Computer Sciencesourt did not comment on what evidence would have been necessary to
create one, or to tip treammary-judgment scale favor of the plaintiff.

While it is true that Van Loavas herself an attorney (Church’s Mot. at 17), Church’s has

offered no evidence that she had the ability teas the Policy such that she should have known
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that she actually needed arFEto the contrary, neither Jolamsnor Easterlin could say whether
the Policy was ever available via the company’s intranet. The materials that were available
merely repeated the statement Church’s madé&apen enrollment forms—that if an EIF were
needed, one would be provided. Just becausel\da may have been aware that an “Eilght
be required,” does not mean she was aware @nwhwas required, especially where there is
evidence that Church’s led her to believe tbae was not requiredChurch’s Mot. at 18
(emphasis added).)

And again, even accepting that Van Loo reedithe EIF that Reliance mailed in 2010,
this was too late: Van Loo was entitled to apply for coverage based on her health at the time she
crossed the $300,000 guaranteed issue threshold, which wasS2@0&.g.Silva v. Metro. Life
Ins. Co, 762 F.3d 711, 718 (8th Cir. 2014) (“MetLife has interest in not allowing those who
may be very ill from taking out a large life imance policy shortly before death. Evidence of
insurability allows MetLife to scrutinize certapolicy selections before approving an untimely
policy request.”).

On a related note, it might be true that even if Van Loo had submitted an EIF in 2008,
Reliance would have denied coverage basebesrHepatitis C. (Church’s Supp. Br. at 1.) But
the point is that Van Loo was entitled to éealuated in 2008, not that she was entitled to a
particular outcome in terms of coverage. Hadh Yao been approved for coverage, her increases
would have been effective and her parents @ddve received the full amount they claimed
upon her death. Had Van Loo been denied additional coverage, she could have kept her initial
elections and sought additional coverage framother provider. Either way, Van Loo would
have been in a position to make informed deaisiabout how to ensutkat her beneficiaries

would receive the amount of money she waritesin to receive upon her death. But Church’s
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took this choice away from Van Loo when it faileo send her an EIF in 2008 and yet still led
her to believe that her supplemental coveragetiein became effective. Thus, the Court does not
need to wade any deeper into Ms. Van Loo’s medical history.
V. CONCLUSION

The Court does not discermyagenuine issues of matarifact precluding summary
judgment in this matter. Based on the undispw@eidence, Church’s failed to provide Donna
Van Loo an EIF in 2008, the year she wastkdtito fill one out inorder to qualify for
supplemental life insurance coverage past the guaranteed-issue threshold. Despite this failure,
Church’s continued to make material misrepnésions to Van Looleading to a reasonable
belief that coverage was effective. Van Loo paid her premiums, even submitting them directly to
Church’s when she went out onsdbility leave. But that covega, which Plaintiffs expected
when they filed their claim &dr the death of their daughter, never became effective—because
Church’s failed to provide aBIF in 2008, when Van Loo’s healthould have been evaluated.
Plaintiffs are entitled to snmary judgment on their breackHtduciary duty claim against
Church’s.

Accordingly, IT IS ORDERED that Plaifits’ Motion for SummaryJudgment (Dkt. 78)
is GRANTED. Church’s Motion for Summaryudgment (Dkt. 81) is DENIED. Church’s is
liable to Plaintiffs in the amount of $314,000. 18 FURTHER ORDERED that Plaintiffs shall
submit a proposed judgment within seven daysh order. Any objections to such proposed
judgment shall be filed within senalays of Plaintiffs’ submissio®seeE.D. Mich. LR 58.1(c).

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: June 6, 2016
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CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtic means or U.S. Mail on June 6, 2016.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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