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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DONALD AND HARRIET VAN LOO,

Plaintiffs, Case No. 14-cv-10604
Honorable Laurie J. Michelson
V. Magistrate Judge David R. Grand

CAJUN OPERATING COMPANY d/b/a
CHURCH'’S CHICKEN, a Delaware
Corporation, RELIANCE STANDARD

LIFE INSURANCE COMPANY GROUP
LIFE POLICY (Policy Number GL 140042),
an employee welfare benefit plan, and
RELIANCE STANDARD LIFE INSURANCE
COMPANY, an lllinois Corporation,

Defendants.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT CHURCH’S CHICKEN’S MOTI ON TO DISMISS THE COMPLAINT
AND TO STRIKE JURY DE MAND [12] AND GRANTING RELIANCE STANDARD
LIFE INSURANCE COMPANY 'S MOTION TO DISMI SS COUNTS Il THROUGH V

OF THE COMPLAINT AND TO STRIKE JURY DEMAND [15]

Plaintiffs Donald and Hamt Van Loo bring this action pursuant to the Employee
Retirement Income Security Act (“ERISA”), 29 U.S.C. 88 1001-1461. They assert that
Defendants Cajun Operating Company d/b/a Chsirchicken (“Church’s”), Reliance Standard
Life Insurance Company (“Reliance”), and Relce Standard Life Insurance Company Group
Life Policy (Policy No. GL 140042) (“the Plan”) pnoperly denied them, as beneficiaries, the
full value of supplemental life insurance beatsefollowing the death of their daughter, Donna
Van Loo. Presently before the Court is DefemdChurch’s Motion to Dismiss the Complaint
and to Strike Jury Demand (Dkt. 12) under FeldRides of Civil Procdure 12(b)(6) and 12(f)

and Defendant Reliance Standard Life Inesaea Company’s Motion to Dismiss Counts I
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through V of the Complaint and to Strike Jubgmand (Dkt. 15) under Federal Rules of Civil
Procedure 12(b)(6) and 12(f).

The Court finds that Plaintiffs can proceed against Church’s on only one count of the
Complaint, Count Il. Church’s dinot make the final decision tieny benefits and so it is not
the proper defendant to a claim for denied fenePlaintiffs’ federal common law claims are
preempted by ERISA or otherwise fail to stad claim upon which relief can be granted.
Church’s had no duty to provide Plaintiffs withe documents that Plaintiffs requested. But
Plaintiffs have adequately pled that Church’s acted as a fiduciary when making
misrepresentations to Ms. Van Loo concerningdoerage, and the relief they seek is available
under 29 U.S.C. § 1132(a)(3).

As to Reliance, the Court likewise findsathPlaintiffs’ federalcommon law claims are
preempted by ERISA or otherwise fail to statelaim upon which relief can be granted. The
Court also finds that Plaintiffs cannot stateclaim against Relianc®r the documents they
requested but did not receive because Plaintifie' factoPlan Administrator” argument does
not pass muster under Sixth Circuit precedent. WRiigntiffs have alleged that Reliance took
on duties as the Plan Administrator during tHewant time period, their only specific allegation
is insufficient to show that Reliance was actin@g fiduciary capacity ith respect to anything
other than claims adjudication.

Finally, there is no right to a jury tfign actions brought under ERISA § 502, which
Plaintiffs concede in their response.

The Court will therefore grant in parh@ deny in part Church’s motion and grant

Reliance’s motion. The Court will alstrike Plaintiffs’ jury demand.



. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 12(b){(@),case warrants dismissal if it fails “to
state a claim upon which relief can be graritédhen deciding a motion under Rule 12(b)(6),
the Court must “construe the complaint in thghti most favorable to the plaintiff, accept its
allegations as true, and draw all reasonable int&® in favor of the plaintiff,” but the Court
need not accept as true legal conduosior unwarranted factual inferencelsinter v. Sec’y of
U.S. Army 565 F.3d 986, 992 (6th Cir. 2009). Tondue a motion to dismiss under Rule
12(b)(6), a plaintiff must plead “sufficient factumatter” to “state a claim to relief that is
plausible on its face.Ashcroft v. Igbal 556 U.S. 662, 678 (2009). “Thiizare recitals of the
elements of a cause of action, supportednieye conclusory statements, do not suffidd.™A
claim has facial plausibility wén the plaintiff pleads factuabotent that allows the court to
draw the reasonable inferentteat the defendant is liabfer the misconduct allegedld. The
plausibility standard is not ‘grobability requirement,” but itloes require “more than a sheer
possibility that a deferaiht has acted unlawfullyld.

In addition to the Complaint, the Court magnsider “any exhibitsattached thereto,
public records, items appearing in the recordhaf case and exhibitdétached to defendant’s

motion to dismiss so long as they are referred to in the Complaint and are central to the claims

! There was some discussion at oral argun@nto the proper standard of review.
Counsel for all three parties stattebir belief that 12(b)(6) standis, rather than the arbitrary
and capricious review, would be appropriatetfe present motions. The Court agrees because
Reliance did not move for dismissal on Counthe claim to recover denied benefits, and
Church’s does not have discretionary authoower determinations dbenefits eligibility. See
Bailey v. United States Enrichment Corp30 F. App’x 471, 473 (6th Cir. 2013) (“While this
Court reviews the decision of asthict court under Rule 12(b)(@)e nove if the plan gives the
administrator discretionary authority over determinations of benefits eligibility, then the
decisions of a plan administratas to an entittement to benefédse reviewed undean arbitrary
and capricious standard.”)



contained therein.Bassett v. NCAA528 F.3d 426, 430 (6th Cir. 200&ee also New Eng.
Health Care Emps. Pension Fund v. Ernst & Young,,l338 F.3d 495, 501 (6th Cir. 2003).

Under Rule 12(f), “the court may strike fraany pleading any insutfient defense or any
redundant, immaterial, impertinent, srandalous matter. A court Héiberal discretion to strike
such filings” as it deemsparopriate under Rule 12(fired. Nat'| Mortg. Ass’'n v. Emperian at
Riverfront, LLC No. 11-14119, 2013 U.S. Dist. LEXIS 143110, at *18 (E.D. Mich. Oct. 3, 2013)
(citing Stanbury Law Firm v. IR221 F.3d 1059, 1063 (8th Cir. 2000)).
. FACTUAL BACKGROUND

Defendant Reliance issued a Group Life Bolaw Defendant Churcs, effective January
1, 2006. (Church’s Mot. to Dismiss Ex. B, Ins.liPpat PagelD 107 [hereinafter “Plan”]). The
policy was a welfare benefit plan that praaddboth Basic Life andiccidental Death and
Dismemberment benefits and Supplementdke Unsurance benefits(Compl. at T 4, 13.)
Church’s was the designated policyholder anohiagstrator of the Plan and Reliance was the
designated claims administratgRkt. 1, Compl. at 1 10-11; Chal’'s Mot. to Dismiss Ex. A,
Summary Plan Description aPagelD 93-94 [hereinafterSPD”].) The Summary Plan
Description states that Reliance served as“thems review fiduciary” with “discretionary
authority to interpret th Plan and . . . determine eligibilityr benefits.” (SPD at PagelD 103.)

Church’s elected the “Self-Administerediilling and administration option for the
Policy. This meant that as the policyholdardaappointed administrator, Church’s would
“typically [be] responsible for ensuring that coverage elections (including any required proof of
good health) are processed in accordance withetines and conditions of the applicable policy

and that premium remittances are accurate argltilReliance Mot. to Dismiss Ex. C, Appeal



Letter, at PagelD 247-48.) It also meant tRaliance would “typicallyhave] no record of
individual coverage opremium amounts.’d.)

“[A]ctive, Full-time employee$], except . . . temporary or seasonal’ workers, were
eligible to enroll in the Plar{Plan at PagelD 111.) As notedetRlan provided both “Basic Life”
and “Supplemental Life” benefits. (Compl. at | 18Bhje Basic Life benefits consisted of “One
(1) times Earnings, rounded to the ndmgher $1,000, subject to a maximum Amount of
Insurance of $200,000.” (Plan at PagelD 111.) Higgémployees could elect Supplemental Life
benefits in multiples of one, two, three, four,fime times their annual salaries; for example, a
salaried employee with amiaual salary of $100,006ould elect “2x saly” in Supplemental
Life benefits for a total Supplemental Life amount of $200,088eid. at {1 18; Plan at PagelD
111.) Church’s collected Benetinrollment/Change forms annuall\t€e idat § 18; 24.) Once
an employee enrolled in the Plan, Church’s would deduct premiums from the employee’s
paycheck. $ee idat I 21.)

The Plan provides that “[a]jmounts of imaoce over $300,000 are subject to [Reliance’s]
approval of a person’s proof gbod health.” (Plan at PagelD 111.) Without proof of good health
and/or an Evidence of Insurability Form (“E)F"a beneficiary would only be eligible for the
“guaranteed issue” amount of $300,008e€Compl. 1 40-41.)

Plaintiffs’ daughter, Donna Van Loo, began working for Church’s on May 21, 2007.
(Compl. at T 17.) She earnad annual salary of $100,000d.(at T 18.) On July 29, 2007, Ms.
Van Loo enrolled in the Plan and elected Bakife valued at one times her salary and
Supplemental Life valued &vo times her annual salaryd(at § 18.) Thus, her total coverage
for 2007 was $300,000. Ms. Van Loo did not know #ta had reached the “guaranteed issue”

threshold. $eeCompl. §§ 19-20, 40-41.)



On November 11, 2007, Ms. Van Loo, through an Open Enrolilment Change Form,
increased her supplemental benefits electiothtee times her salary. (Compl. at  22.) As a
result, her election was $100,000 in Basic Life and $300,000 in Supplemental Life, for a total of
$400,000. Thus, she crossed the “guaranteed ighueshold. She still was not aware of the
proof of good health requirement, nor did she receive an ElFat( 43.) She continued her “3x
salary” election through 2010, and Cblo's adjusted her premiums during that time, presumably
because her salary increasdd. &t 11 23, 25, 27.)

In 2010, Church’s apparently asked Reliateamail an EIF to Ms. Van Loo. (Appeal
Letter at PagelD 247.) Retiae says that it “made an exceptidn”its usual practice of leaving
plan administration to Church’s andddinail the EIF per Church’s’ requedt.j; regardless of
whether this is true, Ms. Van Loo, her paraitege, did not receive the EIF. (Compl. 1 43.)

In 2011, Ms. Van Loo increasedrhadection to four times hexalary (rounded to the next
highest thousand)Id. at { 28.) Church’s adjusted her premium deduction accordindlyat({

29.)

She maintained her election of “4x salaryt upplemental Life Insurance Benefits in
2013. (d. at § 32.) After Ms. Van Loo submittdger Benefit Enrollment form for 2013,
Church’s generated a message congratulatingpheé’completing [her] benefits enrollment for
2013.” (d. at § 33.) Shortly thereafter, Church’slieased Ms. Van Loo’s premium deduction to
$97.02 per paycheck for Supplemental Life benefitsal  33.)

Throughout Ms. Van Loo’s employment, Church’s made premium payments to Reliance
by deducting the amounts ow&dm her biweekly paycheckld, at 11 21, 23, 25, 27, 29, 31,
34.) Ms. Van Loo fell ill in late December 20Ehd subsequently went on disability leave.

(Compl. at 1 35.) She did not receia paycheck while on leavdd.(at 1§ 37-39.) Thus, on



February 21, 2013, one of ChurclBsnefits, Compensation, anédve Specialists sent Ms. Van
Loo a letter advising that “[wijle you are not receiving payecks from Church’s, benefit
premiums are not being deducted and you musttipese directly to Church’s.” (Dkt. 24, Pls.’
Resp. Br. Ex. B.) The letter prioled a breakdown of requiredymaents including $97.31 for her
Supplemental Life Insurance benefitkl.Y Ms. Van Loo made these premium payments while
she remained on disabilitgave. (Compl. at § 38.)

Ms. Van Loo passed away on March 4, 2018. &t 9 36.) Two weeks later, on March
18, Plaintiffs, Van Loo’s parents, sulitad a claim statement to Reliancéd. (at § 39; PIs.’
Resp. Ex. C, Proof of Loss Claim.) At the timeher death, Ms. Van Loo’s annual salary was
$122,200. (Compl. at  39.) Thus, Plaintifflaight benefits in the amount of $614,000: $125,000
in basic life insurance befiis, and $489,000 in supplemehiiée insurarce benefits.If.)

On April 17, 2013, Reliance denied Plaintifedaim for benefits in excess of $300,000
because “proof [of good health] was never reeeiin our office.” (Dkt. 15, Reliance’s Mot. to
Dismiss Ex. B, Denial Letter; Compl. at i§—41.) Reliance awarded only the guaranteed issue
amount of $300,000: $125,000 in basic life insaeahenefits and $175,000 in supplemental life
insurance benefits. (Compl. at 1, £nial Letter at 1.) Reliancesal directed Church’s to refund
to Plaintiffs all the premium payments madetbgir daughter to obtain coverage in excess of
$300,000. (Compl. at T 48.) Two months later, Chsrcbomplied with this request and sent a
check to Plaintiffs for $3,900.7d6d( at 1 49.) Plaintiffs did not cash the chedd. at 1 50.)

Plaintiffs appealed the claim determinatimnReliance’s internaleview board on June
13, 2013. (Compl. at § 51.) On August 1 and Auguf013, Plaintiffs requeted from Church’s
and Reliance “any documents evidencing that Defendants provided Ms. Van Loo with an

[Evidence of Insurability] form or opested that she complete [one]ld.(at § 52.) Neither



Church’s nor Reliance praded Plaintiffs with such documentary evidenckl. @t  53.)
Reliance denied Plaintiffappeal on November 1, 2013d.(at § 55; Appeal Letter at PagelD
249)

Plaintiffs allege that #& 2007 Benefit Enroliment/Change Form that Ms. Van Loo
completed (and presumably subsequent enroliment forms) did not indicate that Ms. Van Loo was
required to provide any sort evidence of good health or com@@ean Evidence of Insurability
Form (“EIF”) as a condition for obtaining Supplem& Life Insurance Benefits. (Compl. at
19.) They further allege that Bdants never provided the teyraf the Plan to Ms. Van Loo
during her employment, never imfoed Ms. Van Loo that she was required to submit proof of
good health as a condition for obtaining Suppatal Life benefits in excess of $300,000, and
never provided her with an EIRd( at {1 20, 42-44.)

Plaintiffs brought this lawsuit against ChurchReliance, and the Plan. Plaintiffs assert
wrongful denial of full benefits in violato of ERISA 8§ 502(a)(1)(B), codified at 29
U.S.C. § 1132(a)(1)(B) (Count IYd¢ at 1 57-67), breach défuciary duty under ERISA §
502(a)(3), codified at 29 U.S.C. § 1132(a)(3) (Countidl) &t 1 68—78), common law claims of
equitable estoppel and unjustriehment (Counts Il and IV)id. at ] 79-96), and denial of
requests for information in viation of ERISA § 502(c), codifiedt 29 U.S.C. § 1132(c) (Count
V) (id. at 1 97-105). Plaintiffs also assera demand for a jury triald( at 21-22.)

Both Church’s and Reliance filed motionsdismiss and to strike the jury demand. (Dkt.

12; Dkt. 15). The Court now addresses both motions.



[ll. ANALYSIS
A. Count | — Claim to Recover Full Benefits under 29 U.S.C. § 1132(a)(1)(B)

In Count I, Plaintiffs seek the full amouat their daughter’s suppinental life insurance
benefits under 29 U.S.C. § 1132(a)(1)(B), whichwafideneficiaries “to recover benefits due to
[them] under the terms of [theplan.” Only Church’s has moved to dismiss this count,
contending that “[a]s an employer sponsorhwiit final claims determination authority or
financial responsibility for [the benefit], [it] is not@oper defendant” to ik claim. (Church’s
Br. at 9.) The Court agrees.

Where the employer and the insurancempany both have an “administrator”
designation, as is the case hdhe proper defendant to a denddlbenefits claim is the party
who exercised final authority over the claims determinatMoore v. Lafayette Life Ins. Go.
458 F.3d 416 (6th Cir. 2006). “An employer who sla®t control or influence the decision to
deny benefits is not the fiduciary witespect to denial of benefit claimsd. at 428.

In this case, the party with final claimstelenination authority is Reliance. While the
Summary Plan Description names Church’stes“Plan Administrator,” (SPD at PagelD 92—
93), it directs participants and beneficiarte submit benefits claims to Reliandel. @t PagelD
94.) Moreover, the Summary states:

Reliance Standard Life Insurance Company shall serve as the claims review

fiduciary with respect to the insuranpelicy and the Plan. The claims review

fiduciary has the discretiona authority to interpret the Plan and the insurance
policy and to determine eligibility for benefits. Decisions by the claims review
fiduciary shall be complete rfal and binding omll parties.

(Id. at PagelD 103.) Plaintiffs kmowledge that although Churchigas designated administrator

of the Plan, Reliance was the designated claamisninistrator. (Compl. at 7 10-12.) And

Plaintiffs do not allege thatlirch’s made the decision to denwiRtiffs’ claim for benefits or



that it controlled or influenced the decision. the contrary, Plaintiffs allege that “RELIANCE
wrongfully concluded that Plaiifits were not entitled to anlfe insurance undethe Group Life
Policy in excess of $300,000, and it refused tp g additional $314,000 in Supplemental Life
Insurance Benefits owed to Plaintiffs.” (Compt { 64.) And further: “Based on the evidence,
RELIANCE’S denial of the full amunt of Plaintiffs’ Supplementa.ife Insurance Benefits was
arbitrary and capricious and otherwise vimlation of theGroup Life Policy.” (d. at § 67.)
Reliance, therefores the only proper defendant to Coun€Cf. Moore 458 F.3d at 438 (“MTA

is the plan administrator, [but] Lafayette i€ tblaims administrator and exercised full authority
in adjudicating Plaintiff's claim for benefits. . Lafayette, and not MTA, is therefore the proper
party defendant for a denial of benefits cldmn Plaintiff.”) Indeed, Reliance did not move to
dismiss Count I.§eeDkt. 15.)

Plaintiffs insist that if notfor Church’s failure to prade Ms. Van Loo with an EIF,
Reliance would not have deniedaRitiffs’ claim for benefits. (Pl Resp. at 12.) However, in a
direct claim for benefits, the gsion is not whose actions gave rise to the conditions on which a
claim was denied. “The question is whether [tiedendant] played any role in controlling or
influencing [the] beefits decision.”Ciaramitaro v. Unum Life Ins. Co. of Anb21 F. App’x
430, 438-39 (6th Cir. 2013). Even if Reliance’s decigb deny benefits wake direct result of
Church’s failure to provide M38/an Loo with the EIF, that faihe does not mean that Church’s
“control[ed] or influenc[ed]” the beefits decision. The Court thecgé finds that Church’s is not
a proper defendant to Plaiifiéi claim under 29 U.S.C. § 1132(1)(B) to recover denied
benefits.

Count | for recovery of benefits ivbe dismissed as to Church’s.

10



B. Count Il — Claim for Breach of Fiduciary Duty Under 29 U.S.C. § 1132(a)(3)

Plaintiffs next allege that both Reliance abdurch’s breached their fiduciary duties to
Ms. Van Loo and Plaintiffs “bynisrepresenting Ms. Van Loo’sigibility for Supplemental Life
Insurance Benefits under the Group Life Policy . .” (Compl. at { 78.) Plaintiffs seek
compensatory damages for the alleged breat¢herform of “the full amount of life insurance
benefits due them, including im&st on all unpaid benefits” afidisgorgement of any profits.”
(Compl. at T 105(b), (d).)

Because Plaintiffs seek to establish a claim for breach of fiduciary duty based on alleged
misrepresentations, they mushow: “(1) that [Church’s andf Reliance] was acting in a
fiduciary capacity when it made the challenged representations; (2) that these constituted
material misrepresentations; and (3) that [Man Loo] relied on those misrepresentations to
[her] detriment.”James v. Pirelli Armstrong Tire Corp305 F.3d 439, 449 (6th Cir. 2002)
(citations omitted). The Court will address eachhase elements in turn and then turn to the
matter of appropriate relief.

1. Fiduciary Capacity

Church’s correctly notes th&he viability of [Plaintiffs’ claim under (a)(3)] . . . depends
on whether Church’s was acting as an ERIffduciary when it engaged in the acts and
omissions alleged in the Complain(Church’s Mot. to Dismiss atl.) The same holds true for
Reliance because “[iln every case charging a bread&RISA fiduciary duty . . . the threshold
guestion . . . [is] whether that person wasingctas a fiduciary (thais, was performing a
fiduciary function.)”Pegram v. Herdrich530 U.S. 211, 226 (2000).

“For the purposes of ERISA, a ‘fiduciargot only includes persons specifically named

as fiduciaries by the benefit plan, but also areyelse who exercisessdretionary control or

11



authority over a plan’s managent, administration, or assefsMoore v. Lafayette Life Ins. Go.
458 F.3d 416, 438 (6th Cir. 2008ge als®9 U.S.C. 8 1002(21)(A) (defining when “a person is
a fiduciary with respect to a plan”). Cdsirtherefore analyze fiduciary status Hurctional
terms of control and authority over the plaiMeértens v. Hewitt Asso¢ss08 U.S. 248, 262
(1993).

“Congress intended the term ‘ERISA fiday’ to be interpreted broadlySix Clinics
Holding Corp., Il v. Cafcomp. Sys119 F.3d 393, 401 (6th Cir. 1997) (citirgrock v.
Hendershott840 F.2d 339, 342 (6th Cir. 1938Nonetheless, there dmnitations. For example,
Department of Labor (“DOL”) redations direct that a persorhe performs “purely ministerial
functions . . . within a framework of policies,t@npretations, rules, @ctices and procedures
made by other persons is natfiduciary because such pemnsdoes not haveliscretionary
authority.” 29 CFR § 2509.75-8. ButelSixth Circuit has commentéldat it is possible for an
administrator to act as a fiducyadespite engaging in some “néiduciary functions listed in the
DOL guidelines” if the administtar “appears to have had discogtary authority with regard to
[those] functions.’Six Clinics 119 F.3d at 402 (affirming grant of preliminary injunction based
on alleged breach of fiduciary duty).

Finally, when the alleged fiduciary is both amployer and a plan sponsor, as Church’s
is here, there are special analgticonsiderations. “Employersh@ are also plan sponsors wear
two hats: one as a fiduciary in administeringr@naging the plan for tHeenefit of participants
and the other as employer in performing settionctions such as establishing, funding,
amending, and terminating the trugttinter v. Caliber Sys., Inc220 F.3d 702, 718 (6th Cir.

2000). ERISA’s fiduciary standards are only imated when the employer wears its fiduciary

% ERISA defines a “person” to inafle a corporation. 29 U.S.C. § 1002(9).
12



hat; as such, “ERISA does notgtere that day-to-day corpoeabusiness transactions, which
may have a collateral effect on prospective cm@nt employee benefits, be performed solely in
the interest of plan participantsfkers v. Palmer71 F.3d 226, 231 (6th Cir. 199%¢cord
Musto v. American Gen. Corp361 F.2d 897, 911 (6th Cir. 1988)n its corporate role as
employer, first of all, the compg must see that such benefit @aas it chooses to maintain are
designed to further the company’s businestrésts in consonance with the company’s
obligations to its stockholders. . . . In its rale plan administratosecondly, the company must
exercise fiduciary responsibilitiaa managing and controlling any assets of the plan. ... And
the company must discharge its administrative dgiésly in the interest of the participants and
beneficiaries and for the exclusive purposepodviding benefits and defraying reasonable
expenses of administration.”$ee also Hunter220 F.3d at 719 (“[l]t is not the exercise of
discretion alone that makes an employer’s actionesuidp fiduciary standards, . . . [but] rather,
the exercise of discretion must reltdgplan management or administration.”).

Thus, the Court must “examine the conducisatie to determine whether it constitutes
‘management’ or ‘administration’ of the plagiving rise to fiduciary concerns, or merely a
business decision that has an effect on ahSERplan not subject tdiduciary standards.”
Hunter, 220 F.3d at 719 (citation and internal punctuation omiteoord COB Clearinghouse
Corp. v. Aetna U.S. Healthcare, Inc362 F.3d 877, 881 (6th Cir. 2004ee also Hahn
Acquisition Corp. v. HahrNo. 99-40426, 2001 U.S. Dist. LEXIS 7697, at *11 (E.D. Mich. Mar.
5, 2001) (“In many cases, an employer-sponsolamfemployee benefplan will act as a
fiduciary to the plan because the employer-sponsor exercises discretionary control over the

administration and management of the plan.”).

13



To summarize, if the Complaint and documents central to it show that Church’s was
wearing its “fiduciary hat” byexercising discretionary authogritto manage the plan when
making the alleged misrepresentations, Plaintifieeh@dequately pled that Church’s acted as a
fiduciary. If the challenged aonhs were mere ministeriaumctions performed without any
discretionary authority, Plaifits have not pled that Chein’'s acted as a fiduciary.

The Complaint instructs that the conduct at issue for the purpose of the fiduciary breach
claim consists of communications from Chuscto Ms. Van Loo concerning her supplemental
coverage level. (Compl. at § 781pre specifically, the Plaintiffallege that Church’s engaged in
the following conduct:

1) repeatedly accepting [Ms. Van Looshrollment and election forms [Compl.

11 18, 22, 28, 32]; 2) repeatedly advising her in writing that she had completed

her enrolimentifl. at § 33]; 3) repeatedisgiccepting her premiumg&| at 1 21,

23, 25, 27, 29, 31, 34]; and 4) sending héetter as recently as February 2013

advising her that she had to pay @hurch’s directly the $97.31 bi-weekly

premium to retain Supplesntal Life Insuranced. at § 38].

(Dkt. 24, Pl.’s Resp. Br., at 19.) laddition, Plaintiffs allege #t Church’s engaged in this
conduct without ever providing Ms. Van Loo with the Policy (Compl. at § 42), informing her of
the proof of good health requiremend. @t 1 43), or providing her with a proof of good health
form with instructions that shwould have to complete arsibmit it before coverage over
$300,000 became effectived.(at T 44).

The Court finds that the conduct alleged tiee Complaint falls within Church’s’
discretionary authority to manage the plarerétiore, Church’s acted as a fiduciary when
engaging in the conduct subject to complaint hEnest, the plan documents name Church’s as
the Plan Administrator. (SPD at Pagel@2-93.) Second, Church’s utilized the “Self-

Administered” billing option in its arrangemewith Reliance. This meant that Church’s was

“responsible for ensuring that coverage electipnsluding any requéed proof of good health)

14



are processed in accordance with the termscanditions of the applicable policy.” (Appeal
Letter at PagelD 248.) And thacts alleged in the Complairgll fall within Church’'s
administrator capacity under the plan documents.

Perhaps some of the acts alleged in the Cantpkaken in isolation, could be viewed as
ministerial acts falling within 29 CFR 8§ 2509.85-Indeed, that is the crux of Church’s
argument:

The challenged conduct alleged against Chisrin the complaint falls squarely

within the list of ‘ministerial’ non-fidu@ry functions ofan employer plan

sponsor outlined by the DOL in 29 (R.2509.75-8 preparation of employee

communications material, advising participants of their rights under the plan,
collection of contributions, and preptom of reports cocerning participants’
benefits.

(Church’s Br. at 13-14.)

But to analyze the conduct in this manner would be an overly narrow reading of the
Complaint. Plaintiffs allege &t Church’s did more than act¢epe enroliment form and process
premiums. They also allege that Church’s d=ied direct and individlized communications to
Ms. Van Loo assuring her that she had completechétessary steps to atta certain level of
coverage. And equally important,stpossible for an administrattir engage in some ministerial
functions but still act as a fiduciaif those functions fall withirthe administrator’s discretionary
authority to manage the plan.

In Six Clinics an employer sued its employee bengditsvider, alleging that the benefits
provider violated its fiduciary duties under tB®ISA-covered Plan by administering the Plan
contrary to its terms, engagingself-dealing, acting on behalf ah adverse party, and receiving
consideration from a third party connection with a transach involving plan assets. 119 F.3d

at 401. The defendant argued that it performed omtysterial functions with respect to the Plan

and therefore could not beeld liable as a fiduciaryd. at 402. The court disagreed: there was

15



“enough evidence in the record to suggest thatejtdant] did act as a fiduciary” because (1)
defendant was to provide sex®s “as [defendant] deems necessary” and annual reports “as
required in the judgment of [defendant]”; (2) dedant “had the authoyitto amend the Plan”;

and (3) defendant’s “promotionalaterial indicates that it agsed the role of a fiduciaryId.

Moreover, actions like the ones alleged in @amplaint have been held to be acts of
plan administration and management by an ew®tplan administrator that give rise to
fiduciary liability. See, e.g.Rainey v. Sun Life Assur. CdNo. 3-13-0612, 2014 U.S. Dist.
LEXIS 141779, at *2 (M.D. Tenn. Oct. 6, 2014) (affing magistrate judge’s determination that
an employer acted as a fiduciary when it mageegentations regarding benefits to employees
through a web portalXulkarni v. Metro. Life Ins. C9.187 F. Supp. 2d 724, 728 (W.D. Ky.
2001) (holding that employer-plan administraton'siling of decedent’s enrollment forms to
insurance provider implicated employer’s “fidany duty to act withreasonable prudence to
inform [decedent] about grtoyee benefits” (citind<rohn v. Huron Mem. Hospl173 F.3d 542,

547 (6th Cir. 1999))Negley v. Breads of the World Med. Bl&p. 02-D-840, 2003 U.S. Dist.
LEXIS 14006, at *6 (D. Colo. Aug. 1, 2003) (adomimagistrate judge’s conclusion that an
employer-plan sponsor acted as a fiduciary witdniled to notify a baeficiary of a 31-day
enrollment period and 18-monthepexisting condition exclusion).

The Court now addresses Reliance. As an Imtiatter, Count Il appears to be directed
largely to Church’s, not Reliance. Plaintiffs allege that both Defendants “accepted Ms. Van
Loo’s premiums for Supplemental Life Insurance Benefits for almost six years,” (Compl. | 71),
“accepted Ms. Van Loo’s benefit election formsd.(at  72), but never “advise[d] Ms. Van
Loo that her filling out and submitting an EIF sva condition precedent to her eligibility for

Supplemental Life Insurance Benefits in exced a total life insurance benefit amount of
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$300,000,” [d. at T 73). But the other allegations in the Complaint clarify that only Church’s
collected premiums directly from Ms. Varot and only Church’s accepted and processed her
benefit election forms.Seeid. § 18-38.) The only plausible, naonclusory allegation is the
allegation that Reliance never advidés. Van Loo of the EIF requirement.

Therefore, the act in question is mailing,failing to mail, Ms. Van Loo the proof of
good health requirement. Heregtparties do not dispute thReliance took responsibility for
mailing EIF forms to Church’s employees in 201Qask that Church’s, as plan administrator,
would normally complete. (ReliaacBr. at 9; Dkt. 25, Pl.’'s Rp. Br. at 19.) The Court has
already decided that such an act, when cotagléy Church’s, was undaken in a fiduciary
capacity due to Church’s authority to managd administer the Plan. lcontrast, Reliance is
the Claims Administrator (and is clearly a fiduciary tbat purpose) but, despite Plaintiffs’
conclusory allegations to the contrase€ Compl. 12 (“[D]Juring the relevant time period,
Reliance undertook responsibility #s Administrator of the Gup Life Policy.”)), Reliance
does not have discretionary authofity Plan Administration purposeSeeCataldo v. U.S. Steel
Corp., 676 F.3d 542, 552 (6th Cir. 201@rt. denied 133 S. Ct. 1239 (2013) ([T]he complaint
contains only the most conclusoof allegations that USW exases discretionary control or
authority over plan administration, managementassets, so it cannot be considerei@ #acto
fiduciary under ERISA.”). Indeed, at oral argurheaunsel for Reliance patied out that the EIF
mailing was a one-time “favor to a client” ratheathan act undertaken @amy sort of fiduciary
capacity. (Dkt. 31, Tr. at 31.) Moreover, Reliancenpteted this task ahurch’s’ instruction.
Reliance was not acting as a fiduciary when it made a one-time exception to its usual

responsibilities to send a mailing to a list péople that Church’s provided. Accordingly,
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Plaintiffs cannot state a claim against Reliangebfeach of fiduciary duty in the administration
of the Plar?.

The Court finds, therefore, that the well-pleaded facts in the Complaint and the
documents central to the Complaint raise a pldesnference that only Church’s acted as a
fiduciary with respect tthe challenged conduct.

2. Misrepresentations

The Court now considers whether Plaintifiave adequately pled that the conduct
amounted to “material misrepresentationsJames 405 F.3d at 449. “Misleading
communications to plan participants ‘regardipan administration (for example, eligibility
under a plan, the extent of benefits under a phdl)support a claim fora breach of fiduciary
duty.” Drennan v. Gen. Motors Corp977 F.2d 246, 251 (6t@ir. 1992) (quotingBerlin v.

Mich. Bell Tele. Cq.858 F.2d 1154, 1163 (6th Cik988)). “[A] misrepresemttion is material if

% Reliance also argued that it presented “iriatile evidence that that form was sent to
Decedent” by attaching to its moti the appeal letter, which saysit Reliance ifiact mailed the
EIF to Ms. Van Loo. (Dkt. 26, Reliance Resp. Br. ati2ig true that “wha a written instrument
contradicts allegations in the complaint to ievth it is attached, the exhibit trumps the
allegations.” Creelgroup, Inc. v. NGS Am., Inc518 F. App’x 343, 347 (6th Cir. 2013).
However, the Sixth Circuit has cautioned agaielevating contradictory statements from an
exhibit to a motion to dismiss owvallegations that are statedarcomplaint where the document
is not the basis for the allegations in the compl&ee Jones v. City of CincinnddR1 F.3d 555,
561 (6th Cir. 2008) (“Where a plaintiff attazh to the complaint a document containing
unilateral statements made by a defendant, wheomfiict exists betweethose statements and
the plaintiff's allegations in the complainhdawhere the attached docemt does not itself form
the basis for the allegations, Rule 10(c) “doesraqtire a plaintiff to dopt every word within
the exhibits as true for purposes of pleadimgpdy because the documents were attached to the
complaint to support an alleged fact.8ge also Carrier Corp. et al. v. Outokumpu Oyj et al.
673 F.3d 430, 440 (6th Cir. 2012). But because thet®asrheld that Reliance was not acting in
a fiduciary capacity, it need not reach the éssifi breach. Nor will the Court reach Reliance’s
other argument that Plaintiffs maot assert a duplicativaaim of fiduciary breach when a direct
claim for benefits (Count 1) remains pendin@kt. 15, Reliance Br.at 7.) That argument
implicates disgorgement as a potential remedy UBBISA, a question thdhe Sixth Circuit is
currently deliberating en ban8ee Rochow v. Life Ins. Co. of N. AR87 F.3d 415, 426 (6th Cir.
2013),vacated 2014 U.S. App. LEXIS 3158 (6th Cir. Feb. 19, 2014).
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there is a substantial likélbod that it would mislead aasonable employee in making an
adequately informed decision in pursuing digbbenefits to which she may be entitled.”
Krohn v. Huron Mem. Hosp.173 F.3d 542, 547 (6th Cir. 1999). Such material
misrepresentations can constitute breach “regasdbf whether the fiduciary’s statements or
omissions were made neghgtly or intentionally.”James 305 F.3d at 452 (citation omitted).

ERISA fiduciary duty provigins incorporate the commomwaof trusts: the “duty to
inform is a constant thread in the relationshipvaen beneficiary and trustee; it entails not only
a negative duty not to misinfor, but also an affirmative duty to inform when the trustee knows
that silence might be harmfulKrohn, 173 F.3d at 548. Accordingl numerous Sixth Circuit
cases have found breach of fiduciary duty whemeadministrator makes false or incomplete
statements regarding benefits entittement under an existing plan.

The roots of this analysis are foundSprague v. General Motors Coyd.33 F.3d 388
(6th Cir. 1998) (en banc). There, a putative £lasGM retirees assertédat GM had breached
its fiduciary duties under ERISA byodifying a health care beritsf plan that had previously
provided salaried employees with fullpvered basic health care for lile. at 395. The court
held that while GM “may have acted in a fiduciary capacity when it explained its retirement
program to the early retirees,” there was no brémtause “GM was not required to disclose in
its summary plan descriptions that the pheas subject to amendment or terminatidd."at 405.
But the court also commented that “[h]ad an early retiree askmd the possibility of the plan

changing, and had he received asleading answer, or had GM @8 own initiative provided

* The Sixth Circuit has also discussed theyduatinform in the context of prospective
benefit plans that are und&serious consideration3ee, e.g.Berlin v. Mich. Bell. Tel. C0.858
F.2d 1154, 1163 (6th Cir. 198&)yrennan v. Gen. Mot. Corp977 F.2d 246, 250 (6th Cir. 1992).
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misleading information about thiiture of the plan. .. a ffierent case would have been
presented.1d. at 406.

Such a case was presentedmhn v. Huron Memorial Hospitall73 F.3d 542 (6th Cir.
1999). In that case, the pl&ih was permanently disableih an automobile accidentd. 545.
The Sixth Circuit held that the defendant—Ieenployer and plan administrator—breached its
fiduciary duty by failing to respond adequatédya request by Krohn’s husband for information
about plan benefits and by failing to alert its laegm-disability insurer that Krohn had made an
application for benefitdd. In doing so, the Cotisaid: “knowledgeablabout Krohn'’s situation
and armed with periodic updates about her ditalstatus, [Krohn’s employer] owed [her] a
duty to inform her—carefully, completely, and a@tely—of the long-term disability benefits to
which she was entitled . . . so that she couldjlwber options and make informed decisiond.”
at 550.

In James v. Pirelli Armstrong Tire Corp305 F.3d 439 (6th Cir. 2002), the defendant
amended its health care plan to require pgdits to incur greater out-of-pocket expensbsat
444. 1t encouraged employees to take early ragrg and spoke with them about their benefits
during group meetings and exit interviews, utthg informing them that their benefits would
remain unchanged during their lifetimég. at 444—-45. In response to the employer’s contention
that certain plaintiffs had ngpecifically asked about thédenefits, the court reasoned:

an employer or plan administrator failsdischarge its fiduciary duty to act solely

in the interest of the plan participargad beneficiaries when it provides, on its

own initiative, materially false or inaccueainformation to employees about the

future benefits of a planUnder these circumstances, ig not necessary that

employees ask specific questions aboutréutoenefits or that they take the

affirmative step of asking questions abthg plan to trigger the fiduciary duty.

The breach of fiduciary duty occurs wheve employer or plan administrator on

its own initiative provides misleading infoation about the future benefits of a
plan.
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Id. at 455 (emphasis added).

The Sixth Circuit emphasized this aspectlamesin Gregg v. Transp. Workers of Am.
Int’l, 343 F.3d 833 (6th Cir. 2003). (Bregg an employer encouragecketplaintiff employees to
enroll in a life insurance plan, assuring thelring question and answeessions that the
premium payments would not inceeaas the employees aged, tt@aterage would continue into
retirement, and that any otherepmium increase would be minimdd. at 837. In fact, the
employer retained the right to cancel the poldter three years with appropriate notice and,
unbeknownst to plaintiffs, the plarequired at least fifty participés in order for coverage to
continue.ld. at 847. The court found that these misreprgations constituted a breach of the
employer’s fiduciary duties and ebained that the question efhether plaintiffs had asked
specific questions to trigger the napresentations was not dispositive:

ERISA imposes trust-like fiduciary respamnities and a trugte is under a duty to

communicate to the beneficiary materi@cts affecting the interest of the

beneficiary which he knows the béweary does not know and which the
beneficiary needs to know for his gbection in dealig with a third

person. . .. Defendants had an affirmatoldigation to provide Plaintiffs with

this material informationvhether or not they asked for the fact that Plaintiffs

did request disclosure ofithmaterial information rendg Defendants’ violations

of Pirelli, ArmstrongandKrohn all the more apparent.

Id. at 847-48 (emphasis added).

The court also explained that the reasoningpmragueand James though originally
conducted in the context of pension plans, waggdly equally to welfare benefit plans so long
as the plan administrator is “providing informatiord” at 844—845.

Turning to the facts of this case, the Cdurds that the manner in which Church’s led
Van Loo to believe she had satisfied all neagssaguirements for obtaining Supplemental Life

Insurance benefits states a cldonbreach of fiduciary duty. First, the only mention of the proof

of good health requirement is in the Plan itselft Blaintiffs allege tha€Church’s never provided
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the Plan to Ms. Van Loo. The Summary Plars@gption that Church’'slid provide does not
mention a good health requirement or thecassity of providing an EIF to qualify for
Supplemental Life Insurance Benefits. Nor dtes Benefit Enrollment Fen, according to the
Complaint. (Compl. at 1 19.)

Second, according to the Complaint, Churaiéser provided Van Loo with an EIF or
otherwise advised her about theed for proof of good healthld( at {1 43.) Presumably,
Church’s knew that it had no proof of good hedittrm Van Loo; in fact, in 2010, years after
Ms. Van Loo had crossed the $300,000 threshold, faiindicated to co-defendant Reliance
that it had not yet received proof of good hedttim Ms. Van Loo. (Appeal Letter at PagelD
247.) Yet Church’s deducted premium paymebntsthe Supplemental Life benefits from her
paycheck for over five years.

Third, Church’s affirmatively communicatetb Ms. Van Loo that coverage over
$300,000 had become effective. At one point, Chigr expressly congralated Van Loo on
completing her enroliment for Supplemental Lifenefits. When Van Loo was out on disability
leave, Church’s sent her a attadvising her that she need&dpay her Supplemental Life
Insurance premiums directly because she waseneiving a paycheck fno which they could be
deducted. And the amount listed in the letter corresponded directly to the premium payments that
were deducted for the “4x” coverage.

Finally, it is not material that Ms. Vahoo did not ask Church’s about the EIF
requirement. The parties cite no case law to demonstrate that misleading information that a
fiduciary provides on its own initiative to a plgrarticipant, that is individualized to her
coverage and circumstances, should be treatgddifferently than nsleading individualized

information that is provided in responsedaapecific request. Indeed, the courKimhn noted
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that the plan participant’s “failure to specdily request information from [defendant] about
long-term disability benefits didot relieve [defendant] of its fidiary duty to provide complete
information . . . .” 173 F.3d at 547. And, dsscussed above, the Sixth Circuit has since
affirmatively held that fiduciags have a duty to provide matdrinformation to beneficiaries
“whether or not they ask[] for itGregg 343 F.3d at 848.

The Court finds that Plaintiffs have adeqatged that Church’s, on its own initiative,
made material misrepresentations to Ms. Van Loo.

3. Detrimental Reliance

Plaintiffs have adequately pled that M&n Loo relied on Church’s misrepresentations
to her detriment. Taking the allegations tire Complaint as true, Ms. Van Loo was never
provided with a copy of the plan or with &iF and instead relied oGhurch’s representation
that her election for coverage @xcess of $300,000 was effectif€ompl. at I 74.) She relied
on that representation when shmntinued to pay her premiums full, even when they were no
longer deducted from her paychedkl. @t 9 38.) And she did not seek other coverage that might
have offered additional benefitSded. T 18-34.)

Plaintiffs have adequatepted a claim for breach of fiduciary duty against Church'’s.

4. Appropriate Relief

The Court now turns to the matter of approerieelief for a breeh of fiduciary duty
claim under ERISA Section 502(a), codified atl2%.C. § 1132(a). That section provides:

A civil action may be brought —. . .

(3) by a patrticipant, eeficiary, or fiduciary

(A) to enjoin any act or prace which violates any provision of
this subchapter or the terms of the plan, or

(B) to obtain other appropriate equitable relief . . . .

23



The law is somewhat unsettled as to whetia@propriate equitabl relief” can include
the compensatory damages Plaintiffs seek.

In Mertens v. Hewitt Associate508 U.S. 248 (1993), the Supreme Court considered
whether ERISA authorized suits for mondgmages against non-fiduciaries who knowingly
participate in a fiduciary’s breach of fiduciaduty. It answered thatarrow question in the
negativeld. at 263. In reaching that conclusion, theu@ considered the following two possible
interpretations of the scope tdquitable relief” authorized bg 502(a)(3): either (a) typical
equitable remedies (such as injunction, mamg® and restitution, but not compensatory
damages), or (b) whatever relief a canfrequity was empowered to providd. at 256-57. The
Court reasoned that interpreting “equitable réliefmean “whatever relief a common-law court
of equity could provide in such a case” woulanit the relief not at all’” and “render the
modifier superfluous.ld. at 257-58. Thus, the Court held thhé “equitable relief’ listed in
8 502(a)(3) referred only to thgpical equitable remedies.

In CIGNA Corp. v. Amara--- U.S. ---, 131 S. Ct. 1866, 1880, 179 L.Ed. 2d 843 (2011),
the Court again had occasion to comment on ther@af equitable relfeunder § 502(a)(3). In
Amarg participants in CIGNA Corporation’s engglee pension plan brought suit alleging that
CIGNA had provided inadequate notice sifnificant changes to the plald. at 1868. The
district court, relying on 8 502)@.)(B), reformed the plan aratdered CIGNA to award benefits
under the reformed termigl. at 1876. The Second Circuit affirmed. at 1876. But the Supreme
Court disagreed: the district wd’'s “Step 1" of reforming tb plan could not have been
authorized by 8§ 502(a)(1)(B). Irstd, the Court stated, “the typafsremedies the court entered

here fall within the scope of the term ‘appriate equitable relfein § 502(a)(3).”1d. at 1880.
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And in considering the district court's ordémat “the plan administrator . .. pay to
already retired beneficiaries mgnewed them under theagi as reformed,” the Court, in dicta,
limited Mertens holding regarding compensayodamages on the ground tiéertensinvolved
a suit against a non-fiduciary:

Equity courts possessed the power tovmte relief in the form of monetary

“compensation” for a loss resulting frontrastee’s breach of duty, or to prevent

the trustee’s unjust enrichment. Indeed, ptiothe merger of law and equity this

kind of monetary remedy against a trustee, sometimes called a “surcharge,” was

“exclusively equitable.” The surcharge remedy extended to a breach of trust

committed by a fiduciary encompassing any violation of a duty imposed upon that

fiduciary. Thus, insofar as an award rméke-whole relief is concerned, the fact

that the defendant in this case, unlike the defenda¥ieimens is analogous to a

trustee makes a critical difference. In swantrary to the District Court’s fears,

the types of remedies the court entehede fall within the scope of the term

“appropriate equitable relief " in § 502(a)(3).

Id. at 858 (citations omitted).

The Sixth Circuit reached a similar conclusion in the Amgara caseKrohn v. Huron
Memorial Hospita) the facts of which werdescribed in detail in ghprevious section. Having
found that the defendant-hospital was liable for breach of fiduciary duty under § 502(a)(3), and
also having found that the plaintiff had mher cause of actiomnder ERISA, the court
concluded that “the defendant [was] liable for bt benefits that thplaintiff had sustained”
even though her claim fell solely under § 502(a)(3). 173 F.3d at 551.

But in the unpublished pramaracaseAlexander v. Bosch Automotive Systems, B82
F. App’x 491, 501 (6th Cir. 20073he Sixth Circuit, relying omMertens reached the opposite
conclusion. InAlexander the defendant-employer conceded liability under ERISA § 510
(codified at 29 U.S.C. § 1140pr having purposefully timedhe plaintiffs layoffs and

defendant’s plant’s closure t@void paying plant-closure befits to the plaintiffsld. at 493.

Section 510 prohibits interference with employepdfiés but does not establish fiduciary duties.
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See29 U.S.C. § 1140 (framing prohibitory language as applicable to “aspy@. As relief, the
district court had ordered the defendant to adihpffs’ names to the list of employees entitled
to plant closure benefitd¢d. at 496. The defendant argued thi@s remedy did not constitute
“appropriate equitable lief” under § 502(a)(3)ld. at 494. The Sixth Circuit first concluded that
this remedy did not fall under the “traditionafjugtable remedy of reformation” and then
considered “whether we could fashion any otls®rt of equitable relief for Plaintiffs,
specifically . . . whether we could awarquéable restitutia under these circumstanced’ at
500.

The court answered this question in the negative: “any restitutionary-type relief in this
case would merely compel the payment ofneny from a general fund and constitute money
damages.ld. at 501. Such money damages, the couredtatould not be rewvered in equity in
the context of the case because phaintiffs could not meet threburden to establish that “the
funds they seek are traceable and readily identifialde.at 500—01 (citingGreat-W. Life &
Annuity Ins. Co. v. Knudspb34 U.S. 204, 213 (2002) (“[N]ot all relief falling under the rubric
of restitution is available in equity. . . . Whetheis legal or equitable depends on the basis for
[the plaintiff's] claim and the nature of thunderlying remedies sought.”)). Therefore, the court
held, the district court had not awardegpeopriate equitable lief” under § 501(a)(3).

In recent years, district couria this circuit have interpretedmara and Krohn to
conclude that, notwithstandimgexander Mertens“does not mean that compensatory damages
may never be soughtSee, e.g.Teisman v. United of Omaha Life Ins. C208 F. Supp. 2d 875,
878 (W.D. Mich. 2012) (quotinddmarg 131 S. Ct. at 1880). While th€&€eismancourt
acknowledged that it was nbbund to follow the dicta fromAmara it found it to be “the best

predictor of how the Supreme Court would riflairectly presented with the issudd. The
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court therefore held that “whea fiduciary is involved, compesatory relief is a ‘typical
equitable remedy’ available under § 1132(a)(3)tl @hat this provision authorized the “make-
whole” equitable relief souglity plaintiff because the defendant-employer was a fiducidry.

In Weaver v. Prudential Inc. CoNo. 10-438, 2011 U.S. Dist. LEXIS 118152 (M.D.
Tenn. Oct. 12, 2011), the court examined the interactiddrafin and Alexanderin analyzing
whether “money damages—such as the life riasce benefits sought by plaintiff’—were
recoverable under 8§ 1132(3) against an employevho had misrepresentede terms of a life
insurance pland. at *29-30. The court acknowledj¢hat “the result [irAlexande} appears to
be completely at odds with that iKrohn,” but concluded that becaus&lexander was
unpublished and decided later th@mhn, Krohn was controlling and thplaintiff could recover
“the value of the life insurance benefits she wioblive been able t@cover if she had been
correctly informed . . . .1d. at *37—-38 (citingUnited States v. Enneng263 F.3d 499, 504 (6th
Cir. 2001) (holding that unpublished deoiss are not controlling precedent)nited States v.
Smith 73 F.3d 1414, 1418 (6th Cir. 1996) (“The pratecision remains controlling authority
unless an inconsistent decisiontbé United States Supreme Corgquires modification of the
decision or this Court sitting dranc overrules therior decision.”)).

The Court agrees thatig bound by the earlid€rohn opinion, but also notes thAmara
appears to have, albeit incidally and in dicta, harmonizeérohn andAlexander In Amara the
Court instructed that thMertensdefendant’s non-fiduciary statwgas a critical factor in the
holding, and left open the possibility that compensatory damages could be recovered from a
fiduciary. And inAlexander the defendant was not a fiduciaRather, it was held liable for its

violation of the ERISA statute (as opposedatdreach of fiduciary duty). By contrast, the
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defendant inKrohn was a fiduciary and was held liabiier its breach of fiduciary duty. The
posture of this case mirrokgohn, and the Court chooses to folldwohn in this context.

Therefore, if Plaintiffs can establish ath Church’s breached a fiduciary duty by
misrepresenting to Ms. Van Loo that her suppldaaleroverage election became effective, they
can recover compensatory damages from Churfdn’this breach under § 1132(a)(3). Plaintiffs
do not have a claim for deniedrgdits against Church’s und2® U.S.C. § 1132(a)(1)(B) for the
reasons stated in Part IlI(A) above and theretarenot obtain “adequate relief’ for their injuries
under that sectionSee Varity Corp. v. Howeb16 U.S. 489, 515 (1996YVilkins v. Baptist
Healthcare Sys., Inc150 F.3d 609, 615 (6th Cir. 1998) (“The Supreme Court clearly limited the
applicability of 8§ 1132(%3) to beneficiaries who may not al/themselves of § 1132’s other
remedies.”).

Plaintiffs have adequatelygad a claim for breach of fiduciary duty against Church’s and
the relief they seek is available under 29 U.3132(a)(3). Church’s motion to dismiss is denied
as to Count Il. Reliance’s motiamill be granted as to Count Il

C. Count lll - Equitable Estoppel

Plaintiffs allege that Church’s acceptarafeMs. Van Loo’s enrollment and premiums,
coupled with its knowing failure timform her of the proof of ingability requirement, merits the
application of estoppel to pdede Church’s from denying PHiffs the full benefit amount
under the Plan. (Compl. at 1 79-92.)

Plaintiffs are correct that equitable estoppehy be a viable theory in ERISA cases.”
Sprague v. Gen. Motors Corpl33 F.3d 388, 403 (6th Cir. 1998)he Sixth Circuit has
articulated the standard festoppel under ERISA as follows:

(1) there must be conduot language amounting to apresentation of material
fact; (2) the party to be egiped must be aware of thadrfacts; (3Yhe party to
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be estopped must intend that the repriedem be acted on, dhe party asserting
the estoppel must reasonably believe thatparty to be espped so intends; (4)
the party asserting the estoppel mustubaware of the truéacts; and (5) the
party asserting the estoppel mustasenably or justifiably rely on the
representation to his detriment.

Moore v. LaFayette Life Ins. Go458 F.3d 416, 428-29 (6th Cir. 2006). But the Sixth Circuit
does not allow plaintiffs to assert principlesestoppel “to vary the terms of unambiguous plan
documents.’Sprague 133 F.3d at 404. This is so for two reasons:

When a party seeks to estop the appiicaof an unambiguous plan provision, he

by necessity argues that he reasonably jastifiably relied on a representation
that was inconsistent with the clear terms of the plan. Moreover, to allow estoppel
to override the clear terms of plan dowents would be to enforce something
other than the plan documents themselves.

Marks v. Newcourt Credit Group, In@342 F.3d 444, 456 (6th Cir. 2003) (citiSgrague 133
F.3d at 404).

Therefore, the Court first turns to the langeaof the Plan to determine whether it is
ambiguous. “The language of a bénh@lan is ambiguous if it issubject to more than one
reasonable interpretationRodriguez v. Tenn. LabamseHealth & Welfare Fund89 F. App’x
949, 953 (6th Cir. 2004) (citingVulf v. Quantum Chem. Cor®6 F.3d 1368, 1376 (6th Cir.
1994)). The Plan provides, in relevant part:

Amounts of insurance over $300,000 are sabjo [Reliance’s] approval of a
person’s proof of good health. . .During an Approved Enrollment period,
applications for employees . . . who re@epreviously eligible and are now
applying for initial or additional coveragell not require poof of good health for

a one level increase in coverage, provided: (1) the application is complete, signed,
and received by [Church’s] during the Approved Enrollment Period, and (2) the
applicant was not previously declinéat insurance coverage by us, postponed,
had their application withdrawn, or volamily terminated their insurance with
us.... Employees who exceed the combined Basic and Supplemental Life
Insurance guarantee issue amoun®800,000 [and] employees and dependent
spouses who exceed a one level increasesirance are subject to our approval

of proof of good health and such amountsnsurance will not be effective until
approved by us.
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(Dkt. 15-2, Ins. Policy, at PagelD 221-22.) Thisgaage does not provide for any scenario in
which an insured could obtain effectiveverage over $300,000 without submitting proof of
good health for approval by Reliant€f. Papenfus v. Flagstar Bankcorp., In617 F. Supp. 2d
969, 972 (E.D. Mich. 2007) (holding that plan language regarding proof of good health was
ambiguous because “[tlhe phrase ‘as requiredUsy seem[ed] to indicate that the Plan
administrator will inform the enrollee of wha required”). Nor do Platiffs offer their own
interpretation of the PlanSéeCompl.)

The fact that the plan provasi is unambiguous would warragismissal of the equitable
estoppel claimSee Marks342 F.3d at 456. But Plaintifidso allege that Defendahtsever sent
the Plan documents to Ms. Vaond. This allegation raises theenence that Ms. Van Loo could
not be aware of the requirement, unambiguoustherwise. However, the mere fact that
Defendants never mailed the documents does not B@aguds inapplicable. In fact, the Sixth
Circuit has instructed that “[n]Jo languageSpraguesuggests that an insurer has an affirmative
duty to make . . . its insureds aware of thisdkof language” in the edtable estoppel context.
Riverview Health Inst. LLC v. Med. Mut. of Oh&D1 F.3d 505, 522 (6th Cir. 2010). Rather, a
plaintiff would need to offer evidence that tvas “deprived” of access to plan documents in
order to avoidSprague’sunambiguous language holding beca8peagueapplies to documents
“available toor furnished to” a plaintiffld. (citing Sprague 133 F.3d at 404) (emphasis added);
see also Zirnhelt v. Michigan Consol. Gas ,0¥o0. 04-CV-70619, 2006 WL 416186, at *4 (E.D.

Mich. Feb. 22, 2006) (denying leave to add a claim of equitable estoppel in an ERISA case

> Even the subsection that relieves employsssking a one-level increase in coverage
from the proof of good health obligation nothat coverage over $300,000 will require proof of
good health in order to be effective.

® Again, it seems probable theiis Count is directed largelat Church’s but Plaintiffs
imprecisely made allegations against “Defendan&geCompl. at 7 82.)
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where “plaintiff’'s proposed amended estoppelrolaé not premised on requisite ambiguous plan
language; plaintiff alleges thate was never provided witya plan documents or summary
plan description” (citation anthternal quotation maskomitted)). Plaintiffsdo not plead such
deprivation.

Count Il of the Complaint, for equitable estoppeill therefore be dismissed as to both
Defendants for failure to state a claim.

D. Count IV — Unjust Enrichment

Plaintiffs next allege a common law claimwfjust enrichment stemming from the denial
of the full benefit amount. (Compl. 11 93-96.) Rldis appear to seek “$314,000 . . . [and] any
monetary benefit gained by Defemdisin utilizing these funds.Id. § 96.) But Plaintiffs fail to
allege any facts that would allatlve Court to conclude that ethDefendant “gained” monetary
benefit “in utilizing the[] funds,” instead merefsserting the legal cosion that “Defendants
have been unjustly enriched . . . .” (Compl,] 95.) Therefore theo@rt concludes that the
claim of unjust enrichment only extends asdaithe denied benefits in the amount of $314,000.

Congress enacted ERISA to prot “the interestof participants in employee benefit
plans and their beneficiaries” by delineatindpstantive requirementsrfemployee benefit plans
and by “providing for appropriate remedies, sanctions, and ready access to the Federal courts.”
29 U.S.C. § 1001(b). “The six carefully integratedl enforcement provisions found in § 502(a)
of the statute as finally enacted . . . provide strong evidence that Congresst gitend to
authorize other remedies that it simfitygot to incorporate expresslyass. Mut. Life Ins. Co.
v. Russell 473 U.S. 134, 146 (1985)nwhasis in original)guoted inPilot Life Ins. Co. v.
Dedeaux 481 U.S. 41, 54 (1987). The Sixth Circiias since recognized that “Congress

intended for the judiciary to develop and apalfederal common law to actions premised on the
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contractual obligationsreated by ERISA plans,” but th&ederal common law is developed
under ERISA only in those instances in which ERISA is silent or ambigudtestier v. Klais &
Co, 108 F.3d 86, 92 (6th Cir. 1997) (citations omitted).

The Sixth Circuit has held that “creation affederal common law of unjust enrichment
for plan beneficiaries seeking to recover bgmeunder a plan would be inconsistent with
ERISA’s terms and policiesld. And in this case, after cullintpe conclusory factual allegations
from the complaint, recovery of benefits i Blaintiffs seek in tis count. But the statute
provides a cause of action for this claim under 29 U.S.C. § 1132(a)(1)(B); indeed, Plaintiffs have
asserted a claim pursuant to this provisionCasint I, which remains against Relianc8eé
Compl.) Plaintiffs cannot creatbe possibility of double recovend circumvent the case law
on who is liable under § 502(a)(1) by assertinduplicative claim under federal common law.
Cf. Weiner 108 F.3dat 92 (“Plaintiff essentlly seeks the same reli@h Count Il [for unjust
enrichment] as he seeks in Counts | and Il, nartie\benefits to which he believes he is entitled
under the plans. ERISA provides him wilttause of action in § 1132(a)(1)(B).Mjuse v. IBM
103 F.3d 490, 495 (6th Cir. 1996) (“[F]ederahmoon law is developed under ERISA only in
those instances in which ERISA is silentasnbiguous. Plaintiffs’ statlaw claims do not fall
into that category; they seek tecover for conduct #t falls within the puriew of Section 404
of ERISA. Plaintiffs’ common M claims are preempted by ERIS#Ad cannot be reasserted as
separate claims arising under federal common law.”)

The authority cited by Plaintiffs do@®t overcome this conclusion. FirRpchow v. Life
Insurance Co. of North Americ@37 F.3d 415 (6th Cir. 2013), waacated upon the grant of a
rehearing en banc; thereforeetbpinion is no longer binding dnarity. Next, to tie extent that

Whitworth Bros. Storage Co. v. Central 8&tSoutheast & Southwest Areas Pension Fa@2i
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F.2d 1006 (6th Cir. 1993), recognized a federahmmn law claim for unjust enrichment, it was
in the limited context of contractual limitations refunds for mistaken employee contributions
to pension plans (as opposed to the benefitethustaken contributions would have given rise
to). The court concluded that “[a] pension fund’s refusal to refund contributions paid by mistake
is arbitrary unless necessaryttee financial soundness of theaplor justified by some other
compelling reason.Id. at 1017. But Plaintiffs have alreadsceived a refund of premiums paid
for denied coverage. (Compl. § 49.)

Finally, in McGuire v. Metropolitan Life Insurance C@&99 F. Supp. 2d 645, 666 (E.D.
Mich. 2012), the court allowed an unjust enriclntngaim to proceed under federal common law
where a fiduciary of a pension plan had broughit against the insance company for its
alleged failure to remit investment dividendsthe plan. The court commented that “courts do
not lightly fashion remedies like restitution where other remedies exist,” but that cases such as
Whitworth Brothers“involve[d] attempts to recover maten overpayments of premiums or
benefits where there was no contractual right to recolérAs noted above, the rationale of
Whitworth Brothersloes not apply to this aasfor Plaintiffs can, andid, assert a claim for the
relief they seek under 29 U.S.C. § 1132(a)(1)(B).

Count IV will therefore be disissed as to both Defendants.

E. Count V — Breach of Administrator’s Duty Under 29 U.S.C. § 1132(c)

1. Church’s

Plaintiffs allege that Church’s violated BBS.C. § 1132(c) by failing to fulfill plaintiffs’
request for “documents evidencing that . . fdbelants provided Ms. Van Loo with an EIF form

or requested that she complete an Elifmfd (Compl. 1 101-02.) Because Church’s had no
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statutory obligation to providéhe information that Plaintiffs requested, it is not a proper
defendant to Count V.

Under 29 U.S.C. 8§ 1132(c)(1)(B), a plan admsiirator’s obligation tgrovide documents
to participants and beneficiaries is limitedstammary plan descriptions, 8 1021(a); annual plan
funding notices, 8 1021(f); and annual statemeBt$4024(b)(3). Plaintiffs’ claim does not
involve any of these documents.

By contrast, 29 U.S.C. § 1133 imposes duten the plan, radr than the plan
administrator, to “provide adequate notice” tpaaticipant or beneficiargf a claim’s denial and
the reasons for such denial, and to “afford aaeakle opportunity . . . for a full and fair review
by the appropriate named fiduciary of tliecision denying the claim.” The section’s
accompanying regulations impose duties on the phafulfill a claimant’'s request for “all
documents, records, and other information reléva the claimant'slaim for benefits.” 29
C.F.R. § 2560.503-1.

It is possible the documents RItffs requested fall under this section. If so, Plaintiffs
would only have stated a claim under 8 1133imgt the Plan, not und& 1132(c) against
Church’s, the plan administratd8ee VanderKlok v. Provident Life & Accident Ins.,(@%6
F.2d 610, 618 (6th Cir. 1992) (“[CJourts have held that a violation of section 1133 by the plan
administrator does not impose liability on therpladministrator pursnato section 1132(c),
because duties of thplan' as stated in section 1133 are not duties of ptemn’ administratoras
articulated in seabin 1132(c).” (citingGroves v. Modified Ret. PlaB03 F.2d 109, 116 (3d Cir.
1986)); see also Walter v. Int'l Ass’of Machinists Pension Fun®49 F.2d 310 (10th Cir.
1991)), cited with approval inCultrona v. Nationwide Life Ins. Go936 F. Supp. 2d 832, 853

(N.D. Ohio 2013) (concluding that the plann@distrator cannot be penalized under § 1132(c)
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for a violation of 29 C.F.R. § 2560.503-1). Churcl's plan administrator, had no obligation to
provide Plaintiffs with the evidence Realige used to make its claim determination.

While the Court finds that Plaintiffs haveiléa to state a claim against Church’s for
violation of 29 U.S.C. § 1132(c), the documents requested by Plaintiffs will clearly be
discoverable in this lawsuit pursuantftederal Rule of Civil Procedure 26.

2. Reliance

Plaintiffs cannot recover stabry penalties from Reliance under 29 U.S.C. § 1132(c). “It
is well established that only plan adminigbra are liable for statutory penalties under
§ 1132(c).”Caffey v. Unum Life Ins. Ga302 F.3d 576, 584 (6th Cir. 2002). And “an insurance
company acting as claims administrator is notaa @Edministrator and cannot be held liable for
statutory penalties for failure to comply with an information requéailespie v. Liberty Life
Assur. Ca. No. 10-388, 2011 U.S. Dist. LEXIS 13295, at *6—7 (W.D. Mich. Feb. 10, 2011)

(citations omitted) (collecting cases).

" The Court also notes that ESA did require Church’s tinform Ms. Van Loo about the
good health requirement, although it does not proaidsause of action for failure to provide
documents to that effect. 29 U.S.C. § 1021(aydquires a plan admstrator to furnish
participants and beneficiariestiva summary plan description. 29 U.S.C. § 1022(b) requires that
summary plan description to includeter alia, “the plan’s requirements respecting eligibility
for participation and benefitsand “circumstances which mayesult in disqualification,
ineligibility, or denial or Iss of benefits.” The Summary & Description here lacks any
information regarding the requirement thali&ece approve a persangood health for amounts
of insurance over $300,00064eDkt. 12-2, Summary Plan Description.) But ERISA does not
provide penalties for violations of § 1022(®eeBrown v. Ampco-Pittsburgh Corp376 F.2d
546, 550 (6th Cir. 1989) (“The failure to complytevERISA’s proceduratequirements is not
ordinarily a basis fosubstantive relief.”)see also Lewandowski v. Occidental Chemical Corp.
986 F.2d 1006, 1009 (6th Cir. Mic 1993) (“An employer’s procedal violations of ERISA
entitle employees to monetary relief only incegtional cases . . . . Most courts that have
considered the issue have held that the employer must have acted in bad faith, actively concealed
the benefit plan, or otherwise prejudiced thamployees by inducing their reliance on a faulty
plan summary before recovery for prdoeal violations isvarranted.” (quotind<reutzer v. A.O.
Smith Corp,.951 F.2d 739, 743 (7th Cir. 1991)).
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Plaintiffs argue that Reliance acted as tte facto plan administrator when it
communicated with Ms. Van Loo regarding tB# requirement. (Dkt. 25, Pl.’'s Resp. Br., at
24.) This argument has twice been rejected by the Sixth Ci@arge 477 F.3d at 843Hiney
Printing Co. v. Brantner243 F.3d 956, 961 (6th Cir. 200%ge alsdGillespie 2011 U.S. Dist.
LEXIS 13295, at *8-9 (explaining that in tleentext of claims under § 1132(c), thee“facto
plan administrator” argumerfitvould expand the definition of @ah administrator under ERISA
without statutory warrant”).

The Court will not, as Plaintiffs urge, follo®LF No. 1 v. United Healthcare Services
No. 12-00070, 2014 U.S. Dist. LEXIS 15618,*a7—-19 (M.D. Tenn. Feb. 7, 2014), to depart
from clear Sixth Circuit precedent. In ath case, while acknowledging that only plan
administrators can be liable umdel32(c), the court reasoned:

the Sixth Circuit has alsmdicated that dismissal af29 U.S.C. 88 1132(c) is not

appropriate even though the defendanihdpesued is not the designated plan

administrator where there is a questias to whether thelefendant had been
administering the plaand where, despite repeateglquests for plan documents,
plaintiff was never informed that iwas contacting the wrong party for that
information.
SLF No. 12014 U.S. Dist. LEXIS 15618 &19 (emphasis added) (citifdinadeo v. ICI Paints
398 F.3d 751, 759 (6th Cir. 2005pPlaintiffs here do not allegdat Reliance failed to inform
them that they sought information from the wngoparty, nor do they offeany analysis on this
aspect of the holding iBLF No. 1 In fact, they omit that podin of the court’s reasoning from
their brief.

Moreover, the Sixth Citgt authority cited inSLF No. land Minadeq involved an

administrative record that did ntadequately explain[] the rdianship between [the defendant]

and the [Pension Committee.]” 398 F.3d at 759. Tk¢hSTircuit therefore reversed the district

court’s grant of summary judgment and remandedudher factual determination as to whether

36



the defendant was, in fact, the plan administtaOnly then would the district court “have
discretion to impose fines pusut to 8 1132(c) of ERISA.IM. By contrast, the record in this
case is clear: Church’s was the plan admiristrand Reliance was the claims administrator.

Plaintiffs next argue that a regulatid?9 C.F.R. 2560.501-1(h)(2)(jji provides a basis
for the Court to impose penalties on Relian&elbsection (h)(2)(iii)incorporates another
subsection, (m)(8), by reference. Plaintiffsimiahat Reliance violated (m)(8), and therefore
(h)(2)(iii), by “refus[ing] to timely provide Platiffs with the documents upon which it based its
denial of their appeal.” (Compat I 105.) This regulation “impigents the ‘full and fair review’
requirement of § 1133 by providingaththe claims procedure oftenefits plan must provide a
claimant, ‘upon request and free adfarge, reasonable accessaig copies of, all documents,
records, and other information relevadatthe claimant’s claim for benefits.Jordan v. Tyson
Foods, Inc. 312 F. App’x 726, 735 (6th Cir. 2008).

The Sixth Circuit and “other iuits have rejected the argant that § 1132(c) statutory
damages are available for violations of regulations implementing 8§ 183t 735. This is
because “a plan administratoannot violate § 1133 and thus @atially incur liability under
§ 1132(c) because § 1133 imposes requirements édoehefits plan rather than obligations on
the plan administrator.ld. (quoting Stuhlreyer v. Armco, Inc12 F.3d 75, 79 (6th Cir. 1993)).
“29 C.F.R. 8 2560.503-1(h)(2)(iixlearly imposes requirement:n the plan, not the plan
administrator,” and therefore Plaiffiti cannot enforce it against Relianta.at 736.

Plaintiffs remind the Court that this lawsistbrought not only agaih&eliance, but also
against the Plan itself. But this has no bearindl@intiffs’ ability to cdlect statutory penalties

from Relianceunder § 1132(c).
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F. Demand for Jury Trial

As part of its Motion to Disiiss, Church’s seeks to strildaintiff’'s jury demand under
Fed. R. Civ. P. 12(f) on the grounditlinone of Plaintiffs’ ERISA claims entitle[] them to a jury
trial.” (Church’s Mot. to Disnmgs at 23.) Reliance asserts the saewest. (Reliance Mot. to
Dismiss at 20.) Plaintiffs advisthat they “do nobppose Church’s motion to strike their jury
demand.” (Resp. at 5.)

Accordingly, the Court will stkie Plaintiffs’ jury demand.
V. CONCLUSION

For the reasons stated, the Court will disntigsclaims against Church’s in Counts |, 111,
IV, and V of the Complaint and the claims agaiRegliance in Counts IlllI, 1V, and V of the
Complaint. The Court finds that Defendant Chiscis not a proper dendant to Plaintiffs’
claim under 29 U.S.C. § 1132(a)(1)(Band Reliance did not movier dismissal on Count I.
Reliance did not act in a fiduciary capacity with respect to mailing the EIF, and therefore
Plaintiffs have failed to stata claim for fiduciary breach against it. Plaintiffs’ common law
claims are preempted by ERISA otherwise fail to state alaim upon which relief can be
granted, a conclusion that demands dismissdb dsoth Defendants. Church’s had no duty to
provide Plaintiffs with the documents that Rl#fs requested, and Reliance is not liable for
statutory penalties for failure to comply with earflormation request. Filllg, there is no right to
a jury trial in actiondrought under ERISA § 502.

With respect to Count II, howevdplaintiffs have adequatepled that Chwh’s acted as
a fiduciary when making misrepresentationgvie. Van Loo concerningper coverage, and the

relief they seek is availablunder 29 U.S.C. 1132(a)(3).

38



Accordingly, the CourtGRANTS IN PART and DENIES IN PART Defendant
Church’s Motion to Dismiss Countsthrough V of te Complaint andSRANTS Church’s
Motion to Strike the Jury Demand. The Co@RANTS Defendant Reliance’s Motion to
Dismiss Counts Il through V of the Complaint.

IT IS SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: December 1, 2014

CERTIFICATE OF SERVICE

The undersigned certifies thatcopy of the foregoindocument was served on the
attorneys and/or parties of record bgatonic means or U.S. Mail on December 1, 2014.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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