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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DONALD AND HARRIET VAN LOO,

Plaintiffs, Case No. 14-cv-10604
Honorable Laurie J. Michelson
V. Magistrate Judge David R. Grand

CAJUN OPERATING COMPANY d/b/a
CHURCH'’S CHICKEN, a Delaware
Corporation, RELIANCE STANDARD

LIFE INSURANCE COMPANY GROUP
LIFE POLICY (Policy Number GL 140042),
an employee welfare benefit plan, and
RELIANCE STANDARD LIFE INSURANCE
COMPANY, an lllinois Corporation,

Defendants.

OPINION AND ORDER DENYING PLAINT IFFS’ MOTION FOR JUDGMENT ON
THE ADMINSTRATIVE RECORD [63], GR ANTING DEFENDANT RELIANCE’S
MOTION FOR JUDGMENT ON THE ADM INISTRATIVE RECORD [64], AND
GRANTING IN PART AND DENYING IN PART CHURCH’S’ MOTION TO
AMEND SCHEDULING ORDER [77]

Plaintiffs Donald and Harriet Van Loo fdethis lawsuit after Defendant Reliance
Standard Life Insurance Company partiallyniéel their claim for life insurance benefits
following the death of their daughter, DonnarMaoo. Donna was an employee of Defendant
Cajun Operating Company d/b/a/ Church’s ®kit. Donna purchased life insurance coverage
through Church’s, which held a Reliance policpdanamed her parents as beneficiaries. But
because Van Loo never submitted proof obdythealth, Reliance found—and maintains—that
Plaintiffs cannot recover lifensurance benefits in excess $800,000. At this time, the Court
will address the cross-motions for judgment on the administrative record filed by Plaintiffs and

Reliance. (Dkts. 63, 64.)
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. BACKGROUND

It is undisputed that Donna Van Loo never submitted proof of good health (otherwise
known as “evidence of insurabiliyin support of hetife insurance electionthrough Church’s.
Based on this missing evidencein$urability form (“EIF”), Reliance denied Plaintiffs benefits
in excess of $300,000. Thus, the parties’ displatggely revolve around the proper interpretation
of the Policy’s good health requirement, whether Van Loo knew about it, and who between Van
Loo, Church’s, and Reliance was responsible fomiobig it. In this ontext, the Court must
look solely to the Administrativecord to answer these questioise Eriksen Wietro. Life
Ins. Co, 39 F. Supp. 2d 864, 865-66 (E.D. Mich. 1999). Aeinistrative Record includes the
Policy, a Benefits Guide issued by Churcthpersonnel information on Donna Van Loo, and
communication among Church’s, IR&ce, and Plaintiffs.

A. Relevant Policy Provisions

Reliance provided insurance to Church’spéogees under the terms of its Group Life
Policy. (Dkt. 45-8, Policy.) Several portions tife Policy are relevant. First, the following
provision governs the amount of coverage:

AMOUNT OF INSURANCE:

Basic Life and Accidental Death and Dismemberment:

CLASS 1: One (1) times Earnings, rounded to the next higher $1,000,
subject to a maximum Amounf Insurance of $200,000.

CLASS 2: $20,000.

Supplemental Life (Applicable only tthose Insureds who elect Supplemental
coverage and are payitige applicable premium):

CLASS 1: Choice of: One (1), Two (2), Three (3), Four (4) or Five (5)
times Earnings, rounded to the néigher $1,000, subject to a maximum
Amount of Insurance of $750,000.



CLASS 2: Choice of: $20,000, $40,000, $60,000, $80,000 or $100,000.

Amounts of insurance over $300,000 are sobjo our approval of a person’s

proof of good health. However, any proof good health required due to late

application for this insurance €8 EFFECTIVE DATE OF INDIVIDUAL

INSURANCE) will be at no expense to us.

(Policy at 0009.) Thus, this stion ties “[aJmounts of ingance over $300,000” to Reliance’s
approval of the insured’s good health.

Next, the “Approved Enrollment Periods” section describes conditions applicable when
an employer offers an enroliment period toeitsployees, including a requirement that insureds
provide proof of good healtih certain circumstances:

Employees who exceed the combinedsiBaand Supplemental Life Insurance

guarantee issue amount of $300,000 [and}leyees and dependent spouses who

exceed a one level increase in insuraaee subject to our approval of proof of

good health and such amounts of insuramitlenot be effective until approved by
us.

(Id. at 0010.) Thus, the proof of go health requirement is alseentioned in connection with
both a “guarantee issue amoun®800,000” and increases of more than one level in coverage.
Finally, the “Incontestahty Clause” provides:
Any statement made in your applicatiaill be deemed a representation, not a
warranty. We cannot contest this Policy aftdhas been in force for two (2) years
from the date of issue, except for non-payment of premium.
Any statements made by you, any Insuredmy Insured Dependent, or on behalf
of any Insured or any Insured Dependent to persuade us to provide coverage, will
be deemed a representation, not a warrdlrttis provision limits our use of these
statements in contesting the amount of insurance for which an Insured or any
Insured Dependent is covered. The failog rules apply to each statement:

(1) No statement will be used in a contest unless:

(a) it is in a written form signed ke Insured or any Insured Dependent,
or on behalf of the Insured or any Insured Dependent; and



(b) a copy of such written instrumerg or has been furnished to the
Insured or any Insured Dependerthe Insured’s or any Insured
Dependents beneficiary tggal representative.

(2) If the statement relates to adnsured’s or any Insured Dependent’s
insurability, it will not be used to contesie validity of insurance which has been
in force, before the contest, for kast two years during the lifetime of the
Insured or any Insured Dependent.
(Policy at 0013.)
B. Relevant Employee Materials
Certain Church’s’ Employee Benefit Guide® also part of the administrative record.
(Dkt. 45-6, 2012 Benefits Guide, at 0454.) Theyntran the proof of good health requirement.
For example, a section entitled “When isdénce of Insurability Required?” states:
Supplemental Life Insurance— If you m&o increase youroverage during open
enrollment, you may increase by one levelcfsas from 1x satg to 2x salary).

Increases of more than this, or more than $150,000, may require an Evidence of
Insurability form.

(Id. at 0468; 0495.)
C. Donna Van Loo

Donna Van Loo began working for Church’s on May 21, 2007. (AR at 0010, 407.) She
enrolled in Church’s’ life instance plan at that time, signating her parents as equal
beneficiaries. (AR at 16, 20, 80.) On May 2007, with a salary of $100,000, she elected “2x
salary” in supplemental life befits. (AR at 70, 130, 444.) On Jampd, 2008, with a salary of
$102,465, she elected “3x salary” snpplemental life benefitsld)) She did not submit an
evidence of insurability form, Reliance’s meclsam for evaluating an sured’s good health, at
this time.

While Reliance was the claims administratod &hurch’s the plan administrator, three

years later, in December 2010, Reliance undertookdd evidence of insurability forms to



certain plan participants. This was initiateda December 2, 2010 e-mail exchange between
Chandra Matthews, Senior Benefits Mamage¢ Church’s, and Tae Murphy, a Regional
Account Manager at Reliance Standard. (AR427.) Matthews asked Murphy to “confirm the
following: [evidence of insurability] is neededrfd.. New hires who elect an amt of sup life that
is over $300k; 2. Open enrollment changes who ebece than a 1-level increase in either supp
or spouse life; OR 3. Open enrollmentanges who elect more than $300k in sup life
coverage[.]” (d.) She further inquired whether Murphguwd “provide me with your most recent
EOI? If we provided you with a list of the emgees who need EOI and their addresses, could
you send?”Id.)

Murphy responded the same day:

| will be back in the office tomorrow and will review your contract to confirm the

EOI rules. What you have detailed belowig standard, but | want to make sure

that there are no special provisions iaga before | confirm. We do not typically

send out EOI forms, b[ut] how many forms do you think will be needed? We
might be able to do this as an exception this time.

(1d.)

As far as the administrative record rewdhe next communication between Murphy and
Matthews occurred on December 29, 2016. &t 0522—-0526.) Murphy e-mailed Matthews,
stating “we are just getting out the EOI forms to the employees this wddk.at(0523.)
Attached to the e-mail was a drabver letter to be sent along with the forms. The draft letter,
with Matthews’ changes, read as follows:

You are receiving the enclosed Evidence of Insurability form for completion due

to your election of an amount over tk&aranteed Issue amount . . . . Your

elected amount will not be active ungibu have been approved by our Medical

Underwriting department.

(Id. at 0522.)



The final version of the cover letter is nottive record. However, Reliance did at some
point send Church’s a list of employees needing@h, some with “X” nat to their names.lg.
at 0432.) Reliance’s briefing indicat¢éhat an “X” meant that a formas sent to that individual
(Reliance Mot. at 9). Indeed, in Reliancefgaal denial, Reliance Appeals Specialist Melissa
Andre stated, “Ms. Murphy has camhed that she mailed [the EOI forms] to those on the list. In
fact, Ms. Murphy recalls the ‘X’ uer the section marked ‘formhdicated that an evidence of
insurability [form] was sent to the employae the address noted.” (AR at 0093.) Van Loo’s
name is on this list and sian “X” next to it. (d. at 0432.) However, is undisputed that Van
Loo did not submit an EIF after December 2010.

Van Loo’s next coverage edtion came shortly thereaftedn January 1, 2011, with a
salary of $117,500, she elected “4x sdlanysupplemental life benefitsld.) She received a pay
raise to an annual salary of $122,200 in 2Q1®) “Salary” also inaided bonuses. So as of
April 2012, Van Loo was enrolled for a tbtaf $614,000 in basic and supplemental life
insurance.ll. at 70, 130.)

Van Loo left her employment with Churchds disability in December 2012 after being
diagnosed with esophageal canamrset date December 27, 20129l @t 102.) While she was
out on leave, Miikii Johnson, a Benefits, Comgation, and Leave Specialist with Church'’s,
informed her that “[w]hile you are not receivipgychecks from Church’s, benefit premiums are
not being deducted and you musy phese directly to Church’s.. . [including a] Supplemental
life [monthly premium inthe amount of] $97.31.”"Id. at 440.) It is undisputed that Van Loo
complied with this directive.

Van Loo passed away on March 4, 2018. &t 0099.) At no time did Van Loo submit an

EIF.



D. Claim determination

On March 9, 2013, Donald and Harriet Van Loo submitted a claim for $614,000 in life
insurance benefits. (AR at 101-02.)

On April 10, 2013, Reliance’s Senior Group Life and A&D Examiner Jane Hopson e-
mailed Miikii Johnson.Ifl. at 146—47.) Hopson commented,

Appears the policy has a combined Guarantee Issue amount of $300,000. Based

on her current salary of $122,200 and lé&ction history she exceeded the

Guarantee Issue amount of $300,000 gmpkears proof of good health was not

provided. Do you have any documentationsupport proof of good health was

provided to Reliance Standard Life?
(Id. at 0444.) It seems that Johnson responded to Hopson'’s questions in the body of Hopson’s e-
mail: “I do not have any documentation that yasvided to Reliance to support proof of good
health.” (d.) An e-mail from Reliance’s Underwriting partment also stated that Reliance had
not received proof of @od health from Van Loo.ld. at 78.) As a result, Reliance advised
Church’s that it would only pay the Vdroos $300,000, the Policy’s Guarantee Issue amount.
Church’s did not dispute this assessmddt.dt 74.)

In a letter dated April 17, 2013, Reliance addig¥daintiffs that “based upon our review
of this claim and the policy provisions we havéedmined that the supplemental life insurance
benefit payable is $175,000.1d( at 81.) The previous day, April 16, 2013, Reliance had issued
checks to Plaintiffs. Donald and Harriet each resgia check for half of the basic life benefits
plus interest ($62,996.22) andlfhaf the supplemental life befits plus interest ($88,194.70).
(Id. at 81.) Thus, Reliance paid a total of apgmately $300,000 to Plaintiffs. In the meantime,

Church’s sent Plaintiffs a check for $3,900.7Bus remitting premiums received for the

coverage that was npaid out by Relianceld. at 535.)



E. Appeal

On June 13, 2013, Plaintiffs submitted a Request for Reconsideration along with some
supplemental materials. (AR 460-51; 356—74.) Plaintiffs spediéilly raised three grounds for
appeal: (1) “there is no indication why the compa&ollected premiums for more than five (5)
years without requiring the submission of thquieed documentation”; (2) “I do not find any
‘non-waiver’ provision in the contract whereby tiadure to enforce a provision of the policy is
not a waiver of the policy termsgnd (3) “the contract also has ‘Incontestability’ clausel.]”

(Id. at 152.)

Reliance upheld its decision on November 1, 20IB.at 92—-95.) Reliance specifically
responded to Plaintiffs’ arguments in its letterrésponse to Plaintiffgontention that Reliance
never requested an EIF despite knowing Wah Loo had not submitted one, Reliance stated
that it had in fact mailed an EIF to V&aoo in 2010, but never received a responke.dt 93.)
Reliance further stated that because Churdhilized the “Self-Admiistered” billing option,
Church’s would “typically [befesponsible for ensuring thabwerage electionéincluding any
required proof of good health) are processedcooalance with the terms and conditions of the
actual policy and that premium remiitas are accurate and timelyd.(at 94.)

Reliance also instructed Plaintiffs that “[tjo the extent that premiums may have been
deducted from the Insured’s pay for this a@age, please contact tirolicyholder, Church’s
Chicken to arrange for a premium refundld.) As to Plaintiffs’ argument that the
“Incontestability” clause barred Relianceorfn denying coverage, Reliance found that the
provision was inapplicable because “[t]here [wasfaontest as to the validity of the Policy . . . .
Instead, the Policy is otherwise valid and we have referred to its terms and conditions to

determine the amount of insuraramethe life of Ms. Van Loo.”Ifl. at 95.)



F. Procedural History

Plaintiffs filed suit againsReliance and Church’s inighCourt on February 10, 2014.
(Dkt. 1.) As a result othe substantial motion practice thetsued, this Cotuithas issued two
prior opinions in the cas&ee Van Loo v. Cajun Operating Co. et.-al F. Supp. 3d --- No. 14-
CV-10604, 2015 WL 5460693, at *1 (E.Blich. Sept. 17, 2015) (granting Reliance’s motion to
dismiss Church’s’ cross-complaiand denying Church’s’ motion @mend its cross-complaint);
Van Loo v. Cajun Operating Co. et, &4 F. Supp. 3d 1007, 1011 (E.D. Mich. 2014) (granting
Reliance’s motion to dismiss the Complaint andnging in part and denying in part Church’s’
motion to dismiss the Complaint). Plaintiffs’ remiaig claims are Count |, a denial of benefits
claim against Reliance for its decision to noy piae full amount of thédife insurance benefits;
Count Il, a breach of fiduciary duty claim agai@turch’s for failing to inform Van Loo of the
EIF requirement and representing to her that ghalified for the full amount of supplemental
life insurance benefits; ando@nt Ill, a breach of fiduciary duty claim against Relian&ee(
Dkt. 60, Am. Compl.) This opinion will addres¥aintiffs’ and Reliance’s cross-motions for
judgment on the administrative recoad to Count I.(Dkts. 63, 64.)See Wilkins v. Baptist
Healthcare Sys., Inc150 F.3d 609 (6th Cir. 1998) (establishing the use of cross-motions for
judgment as the appropriate mechanism solke ERISA denial-of-benefits claims).
. STANDARD OF REVIEW

Section 502(a)(1)(B) of ERISA authorizes iadlividual to bring amaction “to recover
benefits due to [her] under the terms of [her] plan, to enforce [her] rights under the terms of the
plan, or to clarify [her] rights to future befits under the terms ahe plan.” 29 U.S.C.
8§ 1132(a)(1)(B). “[A] denial ofbenefits challenged under 8§ 1132(a)(1)(B) is to be reviewed

under a de novo standard unless the bene@in gjives the administrator or fiduciary



discretionary authority to determine eligibility foenefits or to construde terms of the plan.”
Firestone Tire & Rbber Co. v. Bruch489 U.S. 101, 115 (1989). “[U]ndBruch, application of
the highly deferential arbitrary drcapricious standard of reviewagpropriate only if the plan
grants the administrator authority to determineilelity for benefits or to construe the terms of
the plan.”Yeager v. Reliance Standard Life Ins. G888 F.3d 376, 380 (6th Cir. 1996). The
parties agree that arbitrary and gejous review appliekere. (Reliance Mot. dtl; Pls.” Mot. at
9))

Under the arbitrary and capricious standard, the Court will uphold Reliance’s decision “if
it is the result of a deliberatprincipled reasoning process aifdt is supported by substantial
evidence.” Id. “Although that standard is deferentiat is not a rubber stamp for the
administrator’s determinationElliott v. Metro. Life Ins. C.473 F.3d 613, 617 (6th Cir. 2006).
On review, this Court consideosly the evidence before the plan administrator at the time the
beneficiaries’ benefits eligibility was determinéttager 88 F.3d at 381.

Ill. ANALYSIS

After addressing the role Reliance’s conflict plays in the analysis, the Court will turn to

Plaintiffs’ arguments regarding policy arghities, incontestability, and waiver.
A. Conflict of Interest

Plaintiffs first emphasize that Reliance wagerating under an inherent conflict of
interest, as the party responsible for both adptitig claims and payingut coverage. (Pls.’
Mot. at 11.) Thus, say Plaintiffsthis fact should weigh in favasf reversing Reliance’s benefit
denial.” (d.)

The parties agree that “[a]s a plan insua@d decision-maker, Reliance Standard is

deemed to be operating under an inherent cordfiechterest.” (Reliance Mot. at 12; see also

10



Pls.” Mot. at 10.) The Supreme Court has come@ntn dicta, that “if a benefit plan gives
discretion to an administrator or fiduciary evliis operating under a cdict of interest, that
conflict must be weighed as a ‘fafr] in determining whether theris an abuse of discretion.”
Bruch 489 U.S. at 115 (quoting Restatement (B3 of Trusts § 187, Comment d (1959)).
However, this statement does not “implly] aange in the standardf review, say, from
deferential to de novo reviewMetro. Life Ins. Co. v. Glen®b54 U.S. 105, 115 (2008). Instead,
“[iIn close cases, courts musbresider that conflicas one factor among\&ral in determining
whether the plan administrator abuseddiscretion in denying benefitsCox v. Standard Ins.
Co, 585 F.3d 295, 299 (6th Cir. 2009).

In Glenn the Supreme Court commentbdt a conflict of interest

should prove more important (perhapsgoéat importance) where circumstances

suggest a higher likelihood that it affectbe benefits decien, including, but not

limited to, cases where an insurance company administrator has a history of

biased claims administration. It shouptove less important (perhaps to the

vanishing point) where the administratas taken active steps to reduce potential

bias and to promote accuracy, for exaely walling off claims administrators

from those interested in firm finanges by imposing management checks that

penalize inaccurate decisionmaking irresiive of whom thénaccuracy benefits.
554 U.S. at 117 (citation omitted). It appears that be&demn some circuits held that a conflict
of interest could transform the standard ofiees from arbitrary ad capricious to de novo.
Indeed, Plaintiffs cite one such cas@aines v. Sargent Fletcheinc. Group Life Insurance
Plan, 329 F. Supp. 2d 1198, 1215 (C.D. Cal. 2004). However, Sitera the Sixth Circuit has
held that a conflict of interest isfactor to be weighed in close cas€ax 585 F.3d at 299.
Another case Plaintiffs rely on reached the same concluSemAm. Soc’y for Technion Israel

Inst. of Tech., Inc. v. FitReliance Std. Life Ins. GdNo. 07 Civ. 3913, 2009 U.S. Dist. LEXIS

82306, at *7 (S.D.N.Y. Sept. 8, 2009).

11



Accordingly, the Court will conder Reliance’s conflict of interest as a factor in its

review, but will still apply the arkbiary and capricious standard.
B. Policy Ambiguity

As a preliminary matter, Plaintiffs state tH§it is well-settled that where an ERISA
plan is ambiguous and susceptible of more i@ interpretation, the 8h Circuit applies the
rule of contra proferentumand therefore this Court must construe any ambiguities against
Reliance as the drafting party thie Group Life Policy.” (Pls.” Motat 11.) Reliance responds by
citing Mitzel v. Anthem Life Insurance C@51 F. App’x 74, 81 (6th Cir. 2009). (Dkt. 69,
Reliance Resp. at 10.)

In Mitzel, the Sixth Circuit commented that whehe “administrator’s denial of benefits
is reviewed under the arbitrarp@capricious standard becausehaf discretion conferred by the

Plan,” “invoking the rule ofcontra proferentemundermine[d] the arbitrary and capricious
standard of review” because undbat standard, “courts mugivor a plan administrator’s
interpretation over an equally resmble contrary interpretationMitzel, 351 F. App’x at 81
(emphasis in original). Afteacknowledging that prioSixth Circuit decigins had applied the
rule in the arbitrary and capricious contexe thourt concluded thatlfimiting the application
of thecontra proferentenmule to cases in which an administrator’s decision is reviewed de novo
strikes us as the only sensible approaatesolving ambiguities in plan documentl”

Thus, the Court will not apply the principle abntra proferentenmere.See Schlusler v.
Michigan United Food & Commercial Workers Unioio. 06-13622, 2011 WL 2470076, at *4
(E.D. Mich. June 20, 2011) (“[T]he principle obntra proferentunis inapplicable to the review

of an ERISA plan's denial of befits under the arbitrary and capoigs standard.”). Instead, “the

Court’s inquiry is whether Defendts’ interpretation of the [terrat issue] was reasonable, and

12



not whether the term was ambiguous and shbaldonstrued against Defendants under federal
common law rules of ERISAontract interpretation.Morrison v. Regions Fin. Corp941 F.
Supp. 2d 892, 909 (W.D. Tenn. 2013).

Applying this standard, the Court will addse®laintiffs’ interpretation of the term
“Amounts of Insurance.” Plaintiffargue that the provision cdonly lead to one conclusion:
that an EIF is only required where the amouneletted Supplemental Life Insurance Benefits
exceeds $300,000.” (Pls.” Mot. at 18.) The Court juasly rejected thiargument in the second
Van Looopinion, holding that based on the unagumus language of the Policy, “the EIF
requirement is applicable to the total amouninglirance purchased by arsured, rather than
merely the supplemental coverage purchasedri Log 2015 WL 5460693 at *8. Thus, the
Court does not agree that “therydeast that Reliaze should have tendst to Plaintiffs upon
Ms. Van Loo’s death is $425,000 (Basic Lifasurance Benefits totaling $125,000 and
Supplemental Life Insurance Benefits totgli®300,000), because the EIF requirement was only
triggered upon Ms. Van Loo’s election of Supptntal Life Insurance Benefits totaling over
$300,000.” (PIs.” Mot. at 19.)

According to Plaintiffs, othesources of ambiguity in the Rey are (1) a lack of clarity
as to “who has the affirmative duty or burderotiain and/or send the EIFPIs.” Mot. at 16),
and (2) that the Policy does raarify what exactly constitutgsroof of good health. (Pls.” Mot.
at 16.) Reliance counters that the ambiguity arguts are forestalled by the fact that Reliance
mailed Van Loo an EIF and she never returnedl#iiiiffs state that there is no evidence in the
Administrative Record tgupport this assertion.)

The Court begins with the argument that Reliance in fact mailed Van Loo an EIF. This

argument requires the Court to review facts thditRee determined as part of its administrative

13



process. Again, the parties agree that Reliance Haee discretionary authority to interpret the
plan and make benefits determinations, so thérary and capricious stdard applies to this
Court’s review.See Wilkins150 F.3d at 613.

The Court finds that Reliance’s factuahding was not arbitrgrand capricious. The
Administrative Record shows that Reliance was normally responsible for mailing the forms,
that it did not know that (while she qualified for supplemental benefits in 2008) Van Loo had not
received a form until 2010, and that it mailed Aédorm when asked to do so. Specifically, the
Church’'s Plan was self-administered, meagnithat Church’s would usually have the
responsibility to keep track of elections andilrgdFs when necessary. Reliance only found out
that Van Loo had not submitted a form when Chig made contact with one of its employees.
And Reliance has provided evidence that Van a@me did appear on the list of people who
needed forms, with a check mark next to itindicate that a form had been mailed. Indeed,
Reliance’s internal investigation included ameimview with Murphy, who stated that she did
mail the form to Van Loo. There are no facts sjmg otherwise in the administrative record.

Instead, Plaintiffs countehis conclusion wittSilva v. Metro. Life Ins. Cp762 F.3d 711
(8th Cir. 2014). There, the insured submittedta &pplication for his employer’s life insurance
policy. Id. at 713. The terms of the Policy “require[d] evidence of insurability satisfactory to”
Metropolitan Life Insurance Company in the evdrdt the claimant “mald]e a late request for
Supplemental Life Insuranceld. at 714. After the insured pasisaway, the insurance company
denied benefits based on his failure to submit evidence of insuralility.reversing the district
court’s grant of summary judgment to the insume plaintiff's § 1132(a)({B) claim, the Eighth
Circuit commented:

Silva’s § 1132(a)(1)(B) argument turns thre following question: What does the
phrase ‘evidence of insurability’ mean iretRlan? . . . To resolve [this question],

14



it may be necessary to know: what Savvis communicated to Abel regarding the

Statement of Health form requirementairigh the online propt or otherwise;

what information would be disclosed in the Statement of Health form; and

whether Abel’s allegedly healthy, daily peese at work could be sufficient to

establish insurability. . . @se outstanding questionsroéterial fact prevent our

court from assessing whether tdde abused its discretion.

Id. at 719. It is unclear howilva can be reconciled with Sixth €uit precedent given that the
Eighth Circuit engaged in a summary-judgment anslys the denial-of-benefits claim there. In
particular, the Sixth Circuit has commented thia¢ logic of Rule 56 does not comport with the

. . . standard of review [prescribed by Sixth Gitprecedent]. Rule 56 is designed to screen out
cases not needing a full factual hearing. To apply Rule 56 after a full factual hearing has already
occurred before an ERISA administrator is therefore pointl¥g8kins, 150 F.3d at 619.

The Court therefore rejects alf Plaintiffs’ policy ambiguity arguments. First, the only
reasonable interpretation of the unambiguous Pddaguage is that “mounts of Insurance”
applies to the total of basic asdpplemental life insurance. Seco&lyas holding conflicts
with Sixth Circuit precedent regiing the standard of reviedor denial-of-benefits claims.
Third, applying the appropriate standard oVies/, the Administrative Record shows that
Reliance did mail an EIF to Van Loo. Given thesaclusions, the Courteed not address the
argument that the Policy did not speaifiat proof of good health meant.

C. Incontestability Clause

Plaintiffs next turn to the Policy’s incontebiiity clause. They argue that “there can be
no dispute that Ms. Van Loo paid all of heemiums for the Supplemental Life Insurance
Benefits,” and because Reliance never disputedPiblicy’s effectiveness during that time, it

cannot do so now. (PIs.” Mot. at 22.) Reliancepoesls that this provisiotapplies to situations

where coverage was issued and the insurer #tempts to invalidate such coverage, usually

15



based on a misrepresentation made on the apphca{Reliance Resp. at 1&Reliance says that
is not the case here, as coverage nbeeame effective in the first placéd.j

“It is hornbook law that ‘[a]n inontestable clause means dkawhat it says; that is, it
cuts off all defenses based on misrepresentatibrese the policy is naffirmatively repudiated
within the incontestable period.Massachusetts Cas. Ins. Co. v. Reyndld8 F.3d 1450, 1456
(6th Cir. 1997) (citing 18 Couch on Insurance®d2:75). These types ofauses “protect both
the insurer and insured. An mtestable clause safeguardsirsured from excessive litigation
many years after a policy has already been in force and assures him sedimdycial planning
for his family, while providing an insure@rreasonable opportunity to investigatertbvident Life
& Acc. Ins. Co. v. Altmarn795 F. Supp. 216, 221 (E.D. Mich. 1992) (citation omittedg, e.qg.
Jones v. United States Life Insurance ,CI2 F.Supp.2d 383 (D.N.J. 1998) (upholding the
insurer’'s decision to rescintife insurance coverage becaude]oncealment of the very
condition that caused death can justify the rescission of a life m=upmlicy. . . . full disclosure
of past medical history is essential to permit ressi such as defendantgooperly evaluate risk
and any cost to be charged.”).

Because ERISA does not specifically addreesgbue of misrepresentations in insurance
applications, courts look to state law in doagg incontestability @uses. The Policy here
provides, “The Policy is delered in Georgia and is govexd by its laws.” (AR at 0001.)
Moreover, Georgia choice-of-lawprinciples provide that matters of insurance contract
interpretation are to be decided under the lathefstate where the contract is delivered, which,
in this case, is Georgi&ee Am. Family Life Assurance.@o United States Fire Compar§85

F.2d 826 (11th Cir. 1989).
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Georgia courts construe provisions netyag proof of good &alth as “conditions
precedent” to an insurer’s liability under a poliSee, e.g.Reliance Life Ins. Co. v. Hightower
98 S.E. 469, 470 (Ga. S. Ct. 191BQuitable Life Assu Soc. v. Florencel71 S.E. 317, 319
(Ga. Ct. App. 1933). And in Georgia, incontestabitilguses cannot be used“breathe life into
an insurance contract” that never became g¥feaue to the failure of a condition precedent to
coverageWood v. New York Life Ins. C836 S.E.2d 806, 808 (Ga. S. Ct. 1985). That is, “[t]he
[incontestability] clause itself . . . piggposes a valid contract and not one \validinitio—it
cannot be used as a vehicle tody that which never existedld. Thus, inWood the court
agreed with the insurer that because the detddded to sign his application or consent in
writing as required by the policy, his coverageverebecame effective. The court therefore
rejected the plaintiff's contention that “sincestinitial policies were all issued more than two
years prior to [his] death, the insurance congmrfwere] ... barred by the incontestability
clauses from raising the voab initio defense.’ld.

Plaintiffs respond with a case to the contraryPdtterson v. Reliance Standard Life Ins.
Co, 986 F. Supp. 2d 114@.D. Cal. 2013). IrPatterson plaintiff's decedent purchased life
insurance through Reliance, and Reliance deplamhtiff's claim because it had not received
proof of the decedent’s good health. 986 F.Segh@mt 1140. The court found that based on the
undisputed facts, the decedent “did notifiulf condition precedent required by the Pladl.”at
1149. Nonetheless, the court heldtttthe incontestability clausapplies to a contest based on
breach of a condition precedent. Accordingly, Re@istandard’s argument that its denial of
benefits is not a ‘contest’ within the méag of the incontestability clause faildd. at 1150
(citing Amex Life Assurance Co. v. Super, 880 P.2d 1264 (Cal. S. Ct. 1997)). BRa#tterson

was decided undéZalifornia law and this Court has to appgBeorgialaw.
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Moreover, a closer examination Afmex the California case on whidPattersonrelied,
reveals that the court there was faced wath HIV-positive insured who had applied for
insurance under his own name, and then sent an HIV-negative imposter to give blood and urine
samples during the insurer’s requirphysical. Thus, the insured Amexmisrepresented his
medical status in order to obtain coveradeftis, satisfy the condition precedent of proving
good health). Here, by contrast, Van Loo mademisrepresentation to Reliance because she
never actually submitted any proof of good health, whether false or accuratdaktersonnot
only involved different law, it @lo involved different factsThe insurance company was on
notice inAmexthat plaintiff was seeking to qualify for certain benefits and had the opportunity to
undertake an evaluation of the insured’s affirmatigpresentations and then decide whether to
accept or reject the request. Here, Reliance had no such opportunity.

Accordingly, Plaintiffs’ incontestabilityargument does not entitle them to summary
judgment.

D. Waiver

Finally, Plaintiffs assert that Reliance waivigslright to deny coverage because “for six
years, neither Reliance nor Church’s indicateM$o Van Loo that she had failed to comply with
a precondition to obtaining the fdmount of Supplemental Life Inance Benefits.” (Pls.” Mot.
at 24.) Reliance makes three arguments gpoase: (1) Reliance had no information about
individual coverage electionsntil the submission of a claim{2) Reliance made no direct
representations to Van Loo dugi her lifetime; and (3) as so@s Reliance found out that Van
Loo needed to submit proof of good healtméiled her a form. (Reliance Resp. at 22—-23.)

As an initial matter, it is not¢ven clear that Plaintiffs nanvoke waiver under the federal

common law of ERISA. The Sixth Circuit has not ruled on the issue andaitbits are split.
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Thornton v. W. & S. Fin. Grp. Beneflex P|at®7 F. Supp. 2d 796, 806 (W.D. Ky. 2011) (citing
cases). The Court will nonetheless addrBlaintiffs’ waiver claim because limgleson v. Unum
Life Ins. Co. of Am.723 F.3d 611, 619 (6th Cir. 2013)etlBixth Circuit (albeit without
commenting on the applicability of waiver ithhe ERISA context) @dressed a plaintiff's
argument that his insurer waived a potentid&dse to liability for disability benefits.

“Waiver is the voluntary rd intentional relinquishmeéror abandonment of a known
existing right or privilege, which, exceptrfeuch waiver, would have been enjoyetliomason
v. Aetna Life Ins. Cp.9 F.3d 645, 647 (7th Cir. 1993). Coudstside of this circuit have
evaluated ERISA waiver claims undine summary judgment standafke, e.g.id.; Glass v.
United of Omaha Life Ins. CA33 F.3d 1341, 1348 (11th Cir. 1994). Bidtcourts in this circuit
have held that in the ERISA cext, “in order to establish a chaiof waiver, the plaintiff must
demonstrate that the defendant intentionalyinquished its known rights, resulting in a
detriment to the plaintiff or a benefit to the defendafitiornton 797 F. Supp. 2d at 807
(quoting Agee v. Jennie Stuart Med. CtNo. CIV.A. 5:05CV-154-R, 2007 WL 923090, at *5
(W.D. Ky. Mar. 23, 2007)).

Plaintiffs have not made such a showing héiiest, the administrative record shows that
Reliance did not have knowledge that Van lsoptoof of good health form was missing until
2010: Church’s maintained records of good he@MR at 94) and Reliance learned about Van
Loo’s form in December 2010, when Matthews sent the e-mail to Murfzhyat(427.) Second,
once Reliance learned that Van Loo had ndinstted proof of good health, it mailed her a
form—along with a cover lettegxplaining that proof of good heélalwas required in order for
coverage over $300,000 to be effectivd. @t 78, 93, 522.) Plaintiffeave not pointed to any

evidence in the administrativeaord to counter these assertiopet it is Plaintiffs’ burden to
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show waiver.Thornton 797 F. Supp. 2d at 807. Moreovemy representations as to the
availability and effectivenessf coverage flowed from Chcin’s to Van Loo—nothing in the
administrative record shows that Reliance camivated with Van Loo after she enrolled and
increased her elections, aside from the 2010 mailing of the form.

Accordingly, the Court does not find that Retiarwaived its ability to assert the lack of
EIF in its decision to deny coverage.

IV. CHURCH’'S’ MOTION TO AMEND SCHEDULING ORDER

The Court now turns to Church’s request tthes Court modify the scheduling order in
this case “after this Court rules on [P]laintifad Reliance’s cross-motions for judgment on the
administrative record.” (Dkt. 77, Mot. to AmarScheduling Order at 1.) Plaintiffs oppose the
request. (Dkt. 79.)

Citing economy and efficiencyg;hurch’s claims that it heldff on conduting discovery
with respect to Plaintiff’'s breaabf fiduciary claim until the Cotiiissued this ding on Plaintiff
and Reliance’s cross-motions for summary judgmiglotce specifically, Church’s contends that
a ruling entitling Plaintiffs to recover the cortes life insurance benefits from Reliance would
have mooted Plaintiffs’ claims against Churclisrecover for this same loss. Church’s also
claims that it held off on discovery given the number of dispositive motions that had been filed,
Reliance’s request to stay discovery pendingplion of certain of these motions, and the
parties’ participation in two (unscessful) facilitation sessions to try to settle the case. Thus, two
weeks after the close of the discovery periodyiCh’s filed a motion to amend the scheduling
order. (Dkt. 77, Church’s Mot. tdmend.) Church’s seeks an atilolhal four months to obtain
“discovery on, among other things, Reliarscainderwriting practices and Ms. Van Loo’s

health.” (d. at 4.)
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Certain aspects of this motion, however, dogarhport with the parties’ conduct. It does
not appear that Church’s ever shared ittaydsl discovery strategwith Plaintiffs. Thus,
throughout the nine month diseay period, Plaintiffs haveden actively pursuing discovery,
including out-of-state depositions. (Dkt. 79, Pls.sReat 3—4.) Indeed, they have filed a motion
for summary judgment on their remaining claimaiagt Church’s. (Dkt. 78.) Church’s also
pursued some discovery. It senvaterrogatories and documengtests on Plaintiffs as well as
subpoenas for Ms. Van Loo’s medical recof@xt. 80, Church’s Reply at Exhs. A-D.)

“A schedule may be modified only for good caasel with the judge’sonsent.” Fed. R.
Civ. P. 16(b)(4). A court asked to modify eheduling order for good cause “may do so only if
[a deadline] cannot reasonably be met despéediligence of the party seeking the extension.”
Leary v. Daeschner349 F.3d 888, 906 (6th Cir. 2003) (internal quotation marks omitted).
Moreover, “courts consider the text of prejudice to the noroxwing party only if the movant
proceeded diligently, and then only to ascervaiether there exist ‘additional reasons to deny a
motion.” Smith v. Holston Med. Group, P,G95 F. App’x. 474, 479 (6th Cir. 2014) (quotation
omitted).

This case has been extensively litigated. Rale documents have been attached to the
numerous dispositive motiong.he cross-motions for summajudgment on the denial of
benefits claim involve an exteme administrative record thatdludes materials relevant to the
fiduciary claim against Church’§he written discovery and subp@s served by Church’s will
also provide relevant discovery in defending tbliaim. Church’s does not identify any new
information it needs from Plaintiffs. It refers teficiencies and/or ina&djuacies in Plaintiffs’
discovery responses, but those can and shbeldcured through Plaintiffs’ obligation to

supplement their respons&eeFed. R. Civ. P. 26(e). Plaiffs are both over 80 years old and
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are understandably desirous obving this case along. The Coumdss that Church’s has failed
to establish good cause to extehiscovery against Plaintiffs.

With respect to Reliance, however, theresdappear to be some confusion amongst the
parties as to the scope ofrpessible discovery given Relia@’s motion to stay discovery
pending a ruling on its motion to dismiss Churdi®ss-Complaint. (Dkt. 62.) Thus, the Court
will give Church’s an additional 60 days from thiate of this Order to obtain “discovery from
Reliance which is relevant to plaintiffs’ ERIS#aim against Church’s.” (Mot. to Amend at 1.)
Church’s may also use this em$gon to obtain anydalitional relevant medical information from
third parties pertaining to Ms. WidLoo’s medical condition.

V. CONCLUSION

The Court must look to the information tHaeliance had when making the decision to
deny Plaintiffs’ claim for benefitsand the sole question raisedtlis motion is whether or not
Reliance’s decision to deny benefits wasiteby and capricious. The information in the
Administrative Record indicated that Vand.was mailed an EIF by Reliance in 2010, but never
returned it to Church’s oReliance. And although Relian@eas operating under a conflict of
interest as the party who bothjadicated and paid claims, the@t finds that this conflict did
not influence Reliance’s conduct—before 2010, isuv@hurch’s responsility to mail EIFs to
insureds, and the Administrative Record indicdbed once Reliance took responsibility for this
task, it did mail the form to Van Loo. Moreov&eliance’s interpretatioaf the Policy provision
was the only reasonable interpretation of the unambiguous Policy language.

Therefore, IT IS ORDERED that Reliancd/ktion for Judgment on the Administrative
Record (Dkt. 64) is GRANTED and Plairisf Motion for Judgment on the Administrative

Record (Dkt. 63) is DENIED.
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IT IS FURTHER ORDERED that Churchiotion to Amend Scheduling Order (Dkt.
77) is GRANTED IN PART and DENIED IN PART.
SO ORDERED.
s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: December 4, 2015

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by electromneans or U.S. Mail on December 4, 2015.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson

23



