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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

BRIAN MAYO and KATHRYN MAYO,
Plaintiffs, Casélo. 14-cv-10705
HON.GERSHWINA. DRAIN

V.

SETERUS, INC. and FEDERAL NATIONAL
MORTGAGE ASSOCIATION,

Defendants.

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS
PLAINTIFES’ COMPLAINT [#9] AND DISMISSING ACTION

l. INTRODUCTION

On January 21, 2014, Plaintiffs, Brian andtiésn Mayo, filed tlis action alleging
wrongful foreclosure, viation of then-current MH. CompP. LAwWS 88 600.3205a, 3205c
(repealed2013), and intentional infliadin of emotional distress. Defendants Seterus, Inc. and
Federal National Mortgage Association (“FanMae”) removed this matter from the Circuit
Court for the County of WashtemaState of Michigan, on February 13, 2014. Presently before
the Court is Defendants’ Motion to Dismiss allRi&intiffs’ claims pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Progere. The parties have fully bfél their respective positions,
and the Court finds that oral arguments will a@ in the resolution of this matter pursuant to
E.D. Mich. L.R. 7.1(f)(2).

For the reasons that follow, the Court will GRANT Defendants’ Motion to Dismiss

Plaintiffs’ Complaint.

Dockets.Justia.com


http://dockets.justia.com/docket/michigan/miedce/2:2014cv10705/288879/
http://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2014cv10705/288879/13/
http://dockets.justia.com/

I. FACTUAL BACKGROUND

This matter involves real property located at 9315 Summerland Drive in Whitmore Lake,
Michigan. On November 22, 2004, the Plaintiffgezad into a mortgage loan transaction with
Quicken Loans. Plaintiffs executed a presary note for $162,500.00. As security for the note,
Plaintiffs granted a mortgage on the Sumara Drive property. The Washtenaw County
Register of Deeds duly recorded the mortgagdlovember 22, 2004. Bank of America serviced
the loan until October 1, 2011, when it transfersedvicing rights to Defedant Seterus, Inc.
Quicken Loans assigned the Mortgage to Defendant Fannie Mae on January 12, 2012 in ldaho.
Mortgage Electronic Registration Systems, Ipmocessed the assignment and an ldaho notary
notarized the assignment. Plaffstihave not contested the validity of the mortgabe servicing
transfer, or the assignment.

Plaintiffs defaulted on their obligationsider the promissory note in late 2011. Fannie
Mae commenced foreclosure proceedingstig Summerland Drive pperty in early 2013,
resulting in a Sheriff’'s salef the property on July 11, 2013. & statutory “redemption period”
expired on January 11, 2014, ten days teeRlaintiffs filed this suit.

Plaintiffs contend that this Court should set aside the Sheriff's sale. Plaintiffs allege that
Defendants denied them a loan modification bad faith and failed to comply with the
requirements of then-currentiéh. Comp. LAWS 88600.3205a3205¢(repeale®013). Plaintiffs
also allege that Defendants engagedexireme and outrageous conduct that amounts to
intentional infliction of emotional distress.

Conversely, Defendants maintain that Plaintiéfsk standing because the Sheriff's sale
was valid, leaving Plaintiffs with no interesttime property after the redemption period expired.

Defendants argue in the alternative ttiety complied with the requirements MicH. ComP.



LAws 883205a, 3205c (repealed 2013) and Plaintiffs’ Havled to show fraud or irregularity in
the foreclosure process sufficientset aside the Sheriff's sale.
1. LAW & ANALYSIS
A. Standard of Review

Federal Rule of Civil Procedure 12(b)(6) &l the court to make an assessment as to
whether a plaintiff hastated a claim upon which relief may be grantedeFed. R. Civ. P.
12(b)(6). “Federal Rule of Civil Procedure 8(3)(2quires only ‘a shornd plain statement of
the claim showing that the pleader is entitled teféin order to ‘give the defendant fair notice
of what the ... claim is and ¢hgrounds upon which it restsBell Atlantic Corp. v. Twombly
550 U.S. 544, 555 (2007) (citingonley v. Givson355 U.S. 41, 47 (1957). Even though the
complaint need not contain “detailed” factubiégations, its “factual allegations must be enough
to raise a right to relief above the speculativel®n the assumption thdt af the allegations in
the complaint are trueA&ss’n of Cleveland Fire Fights v. City of Clevelan®02 F.3d 545, 548
(6th Cir. 2007) (quotingell Atlantic 500 U.S. at 555).

The court must construe the complaint in fagbthe plaintiff, accept the allegations of
the complaint as true, and determine whethampff's factual allegations present plausible
claims. To survive a Rule 12(b)(6) motion to dissn plaintiff's pleading for relief must provide
“more than labels and conclusions, and a formukssdation of the elemés of a cause of action
will not do.” Id. (citations and quotations omitted). “[T]hen&# that a court must accept as true
all of the allegations contained in a conmplas inapplicable to legal conclusiongAshcroft v.
Igbal, 556 U.S. 662, 668 (2009). “Nor does a complauftice if it tenders ‘aked assertion[s]’
devoid of ‘further factual enhancementld. “[A] complaint must contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on its fidceThe

plausibility standard requireSmore than a sheer possibilitthat a defendant has acted



unlawfully.” 1d. “[W]here the well-pleaded facts do not permit the court to infer more than the
mere possibility of misconduct, the complatlms alleged-but it has not ‘show[n]-‘that the
pleader is entitled to relief.Td.

The district court generally reviews only the allegations set forth in the complaint when
determining whether to grant a Rule 12(b)(6)tiom to dismiss, however the court may also
consider “matters of public recqrdrders, items appearing in trecord of the case, and exhibits
attached to the complaintAmini v. Oberlin College259 F.3d 493, 502 (6th Cir. 2001).
Documents attached to a defendant’s “motion smiss are considered part of the pleadings if
they are referred to in the plaintift®mplaint and are central to her clairtd’”

B. Defendant’s Motion to Dismiss
1. Redemption Period Expired

Defendants first contend that Plaintiffs lastkinding because the Sheriff's sale was valid,
leaving Plaintiffs with no interest in theqmerty after the redempt period expired. After a
foreclosure and Sheriff's sale, Michigan lawoyides the mortgagor simonths in which to
redeem the property. IgH. Comp. LAwS § 600.3240(8)The Sixth Circuit has held that, once the
six-month redemption period lapses, “the mortgagorght, title, and interest in and to the
property’ are extinguishédinder Michigan lawConlin v. MERS714 F.3d 355, 359 (6th Cir.
2013).

Plaintiffs do not dispute #t the six-month statutoryedemption period has expired.
However, expiration of the redemption period does strip Plaintiffs’ shnding to assert their
claim of wrongful foreclosure. While “the ability f@ court to set aside a sheriff’'s sale has been
drastically circumscribed,” courts may “entertaie #etting aside of a foreclosure sale when the
mortgagor has made a ‘clear shigvof fraud, orirregularity.”” Id. In this case, Plaintiffs allege

that the foreclosure was irregular because bedats violated the modification and disclosure



requirements of MH. ComP. LAWS 88 600.3205a, 3205c (repealed 2013). Thus, udetin,
Defendants are not entitled to dissal solely based on lack of standiSge id.
2. Fraud or Irregularity due to Violation of 88 600.3205a, 3205c

In Conlin, the Sixth Circuit clearly defined the typéfraud or irregulety required under
Michigan law to set aside the Sheriff's safeer the expiration of the redemption perieer14
F.3d at 362. Specifically, the defect must halma mortgagor’'s positionvith respect to his
interest in the propertySee id If “the mortgagor would have been in no better position had
notice been fully proper and the mortgagor lospaotential opportunity tgpreserve some or any
portion of his interest in the propertyourts uphold a completed foreclosure sald.”In this
case, Plaintiffs make two argumeimsan attempt to establish fraud or irregularity sufficient to
set aside the Sheriff's sale.

First, Plaintiffs contend in their Response tBafendants failed tprovide them with the
required notice of foreclosure and rightcantact a housing counselor pursuant taiMComp.
LAaws 8§ 600.3205a (repealed 2013). Both Plaintiffs préed signed affidavits attesting to the
fact that they did not receiveghequired notice of foreclosurdowever, Plaintiffs’ affidavits
directly contradict the allegations in the Complawherein Plaintiffs allged that they “received
notice that their mortgage was now in foreales and set for sale . . . .” (Compl. § 12.)
Moreover, the Statement of Compliance attachetthéoSheriff's deed is presumptive evidence
that the foreclosure sale was proper anddyadind that it includedhe required statutory
disclosures. Plaintiffs’ own allegjans and the record evidence before this Court belie Plaintiffs
self-serving affidavits. Rintiffs cannot rely on affidavits # clearly contradi their factual
allegations.

In any event, assumingarguendo that Defendants did fail to send the requisite

disclosures, such a failure would not amountramid or irregularity sufficient for this Court to



set aside the Sheriff’s sale. The Sixth Circuit halsl that Michigan lavimposes a high standard
for fraud or irregularitySee El-Seblani v. Indymac Mortg. Seréd.0 Fed. App’x 425, 429 (6th
Cir. 2013). In order for this Coutd set aside the Sheriff's satbe Plaintiffs must demonstrate
prejudice such that “they would Ve been in a better position poeserve their interest in the
property absent defendant’s noncomplian¢érh v. JPMorgan Chase BanB25 N.W.2d 329,
337 (Mich. 2012);see also Conlin714 F.3d at 362. Thus, settimgide Plaintiffs’ pleading
deficiencies, Plaintiffs must it state a plausible claim thdDefendants’ alleged failure to
provide the requisite discloses caused them prejudicetbé type contemplated iKim, Conlin
andEl-Seblani

To support their argument, Plaintiffely solely on an inference frordoung v. BAC
Home Loans ServicindNo. 11-12613, 2012 WL 72299 (E.D. Mich. Jan. 10, 2012)dang
the court granted defendant’'s motion to dismi$ere plaintiff challenged a foreclosure under
MicH. ComP. LAwS 8§ 600.32051d. at *10. The court granted the motion to dismiss because it
found that the plaintiff received gper notice of foreclosure andlé& to request a meeting for a
loan modification within te required statory period.ld. at *6-7. Plaintiffsask this Court to
infer that the plaintiffs inYoungwould have prevailed had thefdedant in that case failed to
send the required disclosures and to apply teasoning here to deny Defendants’ motion.
However, the reasoning Plaintiffs ask this Gdorapply does not necessarily follow from the
Youngcourt’'s decision; Plaintiffsargument extrapolates farywnd the reasoning in that case.
The Youngcourt’s decision may have turned on thedfng that the defenda provided notice,
but it did not speak to whattan a court should take undikim andConlinif a defendant fails
to provide notice.

Plaintiffs contend that this Court shouldveetheless find a plausibiclaim for prejudice

on the facts of this case. Plaintiffs argue that they received proper tice, they would have



filed suit to convert the foreclosure proceeding podicial foreclosure. However, Plaintiffs have
presented no facts to explain htve prospect of a judicial feclosure would have put them in
“a better position to preserve theitérest in the property” as is required to show prejudice under
Kim. 825 N.W.2d at 337Plaintiffs do not dispute that thalefaulted on the note, nor do they
contest the validity of the mortgage. Thus, itlikely that a judicial foreclosure proceeding
would have resulted in the same oueofor Plaintiffs: a Sheriff's sale.

Second, Plaintiffs contend that Defendants violated then-curreat. \@omp. LAWS §
600.3205c by failing to provide Plaintiffs with aal® modification in bad faith. The Complaint
states no specific factual allegations to supp@tcimtention that Defendants acted in bad faith.
Furthermore, McH. ComMP. LAws 8§ 600.3205cdoes not create an unconditional duty for
Defendants to grant a loan modification. Instethe, statute requires that lenders designate a
representative to work withehborrower and determine whetlilee borrower qualifies for a loan
modification. The relevant portioof the statute states that “tperson designated ... shall work
with the borrower to determine whether th@rower qualifies for a loan modification.” IbH.
CompP. LAws §600.3205c (repealed 2013).

In any event, a violation d¥licH. Comp. LAws 8§ 600.3205c would not justify setting
aside the Sheriff's sale. The sole remedy isdovert the foreclosure by advertisement into a
judicial foreclosure. McH. ComP. LAwsS 8§ 600.3205c (repealed 2013). Thus, even assuming
Plaintiffs’ allegations are trueRlaintiffs have not stated a claim sufficient to demonstrate
prejudice for the reass discussed above.

3. Intentional Infliction of Emotional Distress

Plaintiffs additionally allege that Defendanacted recklessly and engaged in extreme,

outrageous conduct that caused Plaintiffs segnretional distress. Under the pleading standard

set forth inTwomblyandlgbal, Plaintiffs must do more thanaiée formulaic legal conclusions.



To state a claim for which reliefan be granted, Plaintiffs mustate factual allegations that
make the claim plausibl&ee Twombl|y500 U.S. at 559pbal, 556 U.S. at 668. Here, Plaintiffs
have not alleged specific actions of the Defendtnatsgive rise to a plaible emotional distress
claim. The sole fact that Plaintiffs’” mortgageatowas not modified is insufficient. Plaintiffs’
response to Defendants’ motioffess no further facts or argumiein support of the emotional
distress claim beyond the formulagxitations in the Complaint.
V. CONCLUSION

Based on the pleadings before this Court,rifés have not stated a plausible claim of
fraud or irregularity sufficient to set aside the Sheriff's saleeHVIComP. LAwS 88 600.3205a,
3205c (repealed 2013) does not require that Defeadaant Plaintiffs a loan modification. The
Plaintiffs’ factual allegations that they did n@ceive Defendants’ foreclosure notice, even if
true, do not state a plausible ahaentitling them to the relief geiested. Even if Defendants did
fail to send Plaintiffs the requisite disclosures, Plaintiffs provide no factual allegations explaining
how the opportunity to pursue adjaial foreclosure would have pthiem in a better position to
keep their home. Lastly, &htiffs have failed to state suffamt factual allegatins in support of
the intentional infliction of emotional distress claim.

For the reasons stated above, the Coulit GRANT Defendants’Motion to Dismiss
Plaintiffs’ Complaint.

SO ORDERED.

Dated: June 20, 2014

/s/Gershwin A Drain
GERSHWIN A. DRAIN
UNITED STATES DISTRICT JUDGE




