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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ALFRED JOHN SHEFFIELD,
Petitioner,
CASE NO. 14-10824
V. HONORABLE ARTHUR J. TARNOW
LORI GIDLEY,

Respondent.
/

OPINION AND ORDER
DENYING THE HABEAS CORPUSPETITION,
DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY, BUT
GRANTING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

This matter has come before the Gaur petitioner Alfred John Sheffieldfso se
petition for the writ of habeasorpus under 28 B.C. § 2254. Petitioner challenges his
Wayne County, Michigan conviction feecond-degree murder, Mich. Comp. Laws
8750.317. Petitioner asserts tHat evidence at trial wassufficient, that his sentence
was based on inaccurate information, thatprosecutor comitted misconduct during
closing arguments, and that his trial and #ppeattorneys were ineffective. Petitioner
also claims to have newljiscovered evidence that lyisung co-defendant, Arthur
Murray (“Murray”), fabricated evidence agaimsin. Respondent Lori Gidley urges the
Court to deny the habeastitien on grounds that Petitionerttaims are meritless, are

not cognizable on habeas review, are barred éyldictrine of procedural default, or were
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waived. The Court agrees that Petitionet&ms do not warre habeas relief.
Accordingly, the petibn will be denied.
|. Background
Petitioner was tried before a jury\ayne County Cirati Court where the
evidence established that,

[o]n July 20, 2009while walking his dog in aalley between Sturdevant
and Highland Streets in Highland Pakkichigan, Robert Wilson noticed a
body. Wilson immediately notified the police, who arrived at the scene and
identified the victim as Mary McQum. McCullum was found in some

tall grass with her pants unbuttoned amdipped. Accordig to officers on
the scene, judging from the tracksrfed in the tall grass, her body had
been dragged to the location where glas found. As police worked the
case, they eventually weetold of two possiblsuspects, “Al” and “Ace?”
Following a lead that dendant owned a van which matched a description
given by an anonymous source, aefant voluntarily appeared at the
Highland Park Police Station for amerview. After initially telling
detectives that he did not know the victim or anyone named Ace, he
subsequently changed hsiory and told police thatn July 20, 2009, at
around 1:30 a.m., he drove Ace to g gtation where they met the victim.
Ace then propositioned the victimrfeex. According to defendant’s
statement, he drove Ace and the victora location where they could “take
care of business.” After defendant leis van, he noted that people were
coming up and buying drugs from Acedaeventually defendant asked Ace
if he was finished, and Ace respondedtthe thought the victim had stolen
money from him. According to defendahe suggested & Ace search the
victim. Defendant also stated thatd@ve Ace and the victim to another
location. It was at this location, afley between Highland and Sturdevant,
that defendant stopped the van an@ Alcagged the victim out of the van
and beat her. According to defendaistatement, when he confronted Ace,
Ace threatened to kill defielant. On August 12009, Murray was arrested
and charged in the killg of Mary McCullum.

On August 19, 2009olice arrested defendaatd impounded his van. A
second interview of defendant wamducted. Although in the first

1 “Ace” was later identified as Arthur HenMurray. Murray pledyuilty to second-
degree murder and was sentenced to PDtgears’ imprisonment on February 16, 2010.



statement defendant had assertedtibdeft Ace and the victim in the

alley, to be flagged dowby Ace at a differerdbcation, in his second

statement, defendant tgbwlice that he observed Ace stomp on the victim’s

head, drag her to a nearby fence amdidr with a brick. He also told

police that Ace may have used a krfiiem defendant’s van to stab the

victim. Defendant told police thatlfowing the killing ofthe victim, Ace

requested to be driven home and defendant complied.

People v. Sheffield, No. 296780, 2011 WL Z3383, at *1 (Mich. Ct. App. July 5, 2011)
(footnote in original).

The victim was five fedfll and 106 pounds. Her boeas found in a deserted
area near vacant houses. She had been stihbyézkbn times in the chest and had facial
and skull fractures consistent with bluntde injury. Seminal fluid on her jacket and
biological material found wer her fingernails matchédurray’s DNA. There was no
forensic evidence linkingetitioner to the crime.

Theprosecutor'sheorywas that Petitioner aided aatetted Murray in killing the
victim. Petitioner did not téigy or present any witnesseslis defense was that Murray
was to blame for the victim’s death andtthere was no connection between him and
the harm done to the victim.

On January 27, 2010,dhury found Petitioner guilty, as charged, of second-
degree murder. On Februdl§, 2010, the trial court seariced Petitioner as a habitual
offender, fourth offense, to ipnisonment for forty to sixtygars with credit for 189 days.
Petitioner was almost fifty years old at the time.

On direct appeal, Petitionargued through cowel that the evidence at trial was
insufficient to conict him. In apro se supplemental brief, Petitioner raised the same

claim, as well as, claims about trial counmetl appellate counsel. The Michigan Court
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of Appeals affirmed Petitioms conviction and sentencgee id., and on December 28,
2011, the Michigan Supreme Court denieavketo appeal because it was not persuaded
to review the issuesSee People v. Sheffield, 490 Mich. 971; 80&.W.2d 331 (2011).

Petitioner subsequently filed a motion for reliefnfreudgment in which he
alleged that his sentence was based on inaecumf@rmation, that he was entitled to a
new trial due to newly-discovered evidencetthe was deprived of effective assistance
of trial counsel at the preliminary examimatj and that appellate counsel was ineffective
for failing to raise meritorious issues. Tin@l court denied Petitioner’'s motion, and the
Michigan Court of Appeals desul leave to appeal for failute establish entitlement to
relief under Michigan Court Rule 6.508(D$ee People v. Sheffield, No. 312846 (Mich.

Ct. App. June 5, 2013). On February 5,20he Michigan SupreenCourt denied leave
to appeal for the same reasdsee People v. Sheffield, 495 Mich. 939843 N.W.2d 211
(2014).

On February 21, 2014, Peditier filed his habeas corpus petition. He asserts the
following claims as grounds faelief. (1) the prosecutiofailed to provide sufficient
evidence to satisfy the reasorablloubt standard of proof;)(Bis sentence was based on
inaccurate information; (3) thegwecutor violated his rights #ofair trial and due process
of law during closingarguments; (4) he is entitled to a new trial on the basis of newly-
discovered evidence that Murray fabricagettlence against him; (5) he was denied
effective assistance of trial counsel by coliedailure to challenge the prosecutor’s
case; (6) he was denied effective assistaneppéllate counsel on direct review; and (7)
there was insubstantial evidenlinking him to the murderRespondent argues in an
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answer to the habeas petition that some ofi®&er’s claims are procedurally defaulted,
either because Petitioner did not exhaust state remedies for the claims and no longer has
an available remedy, or because Petitioneedsdibe claims for the first time on state
collateral review.

A procedural default is not a jurisdictional matf&est v. Cain, 522 U.S.87, 89
(1997), and an analysis of whether Petitionelésms are procedally defaulted “adds
nothing but compleiky to the case.”Babick v. Berghuis, 620 F.3d 571, 576 (6th Cir.
2010). The Court therefore proceeds direttdlyhe merits of Petitioner’s claims, using
the following standard of review.

II. Standard of Review

“The statutory authority of federal couttsissue habeas corpus relief for persons
in state custody is provided by 28 U.S§2254, as amended by the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA)Harrington v. Richter, 562 U.S. 86, 97
(2011). Pursuant to 8 2254, the court malygrant a state prisoner’s application for the
writ of habeas corpus unless the state cewatdijudication of the prisoner’s claims on the
merits

(1) resulted in a decision that sveontrary to, omvolved an

unreasonable application of, dlgeestablished Federal law,
as determined by the Supreme Court of the United States; or

(2) resulted in a decision thafis based on an unreasonable

determination of the facts in ligbf the evidence presented in

the State court proceeding.

28 U.S.C. § 2254(d).



Under the “contrary to” clause [of § 2254(d)(1)], a federal habeas court

may grant the writ if the state court &gs at a conclusion opposite to that

reached by [the Suprem€purt on a question ofwaor if the state court

decides a case differently than [the Supreme] Court has on a set of

materially indistinguishable factdJnder the “unreasonable application”

clause [of § 2254(d)(1)h federal habeas court may grant the writ if the

state court identifies the correct governing legal principle from [the

Supreme] Court’s decisions but unreaably applies that principle to the

facts of the prisoner’s case.

Williamsv. Taylor, 529 U.S. 362, 412-13 (2000) (QGi@nor, J., opinion of the Court for
Part I1).

“[A] federal habeas court may nasue the writ simplipecause that court
concludes in its independent judgment tihat relevant state-court decision applied
clearly established federal law erroneouslynoorrectly. Rather, that application must
also be unreasonableld. at 411. “AEDPA thus imposes‘highly deferential standard
for evaluating state-court rulingd,indh v. Murphy, 521 U.S. 320, 333 n.7 (1997), and
‘demands that state-court decisidmesgiven the benefit of the doubiyoodford v.
Visciotti, 537 U.S. 19, 24 (2002pér curiam).” Renico v. Lett, 559 U.S. 766, 773
(2010).

“A state court’s determination thatkim lacks merit precludes federal habeas
relief so long as ‘fairminded jurists could digsee’ on the correctness of the state court’s
decision.” Richter, 562 U.S. at 101 (quotingarborough v. Alvarado, 541 U.S. 652, 664
(2004)). To obtain a writ of habeas corfumsn a federal court, a state prisoner must
show that the state court’s ruling on his claiiwas so lacking in justification that there

was an error well understood and compreleend existing law bgond any possibility

for fairminded disagreementId. at 103.



[11. Analysis

A. Sufficiency of the Evidence

Petitioner’s first and seventhaims allege that the @secutor failed to produce
sufficient evidence to support Petitioner’s cantiain. Petitioner points out that there was
no forensic evidence linking him to the murded that the prosecutor failed to establish
a motive for him to commit #ncrime. Petitioner alstontends that there was no
evidence that he supported, encouraged, or incited thenission of the crime and that,
at most, he was merely present when Mulragt and stabbed the victim. The Michigan
Court of Appeals adjudicated Petitioner’siah on direct revievand concluded that
sufficient evidence existed support Petitioner’'s conviction.

1. Clearly Established Federal Law

The relevant question on review of théfisiency of the eviénce is “whether,
after viewing the evidence in the light most favorable to the prosecatipnational trier
of fact could have found the essential eletaerf the crime beyond a reasonable doubt.”
Jackson v. Virginia, 443 U.S. 307, 319 (1979) (empisin original). The Supreme
Court has made clear that

Jackson claims face a high bar in fedetabeas proceedings because they are

subject to two layers of judicial defewee. First, on direct appeal, “it is the

responsibility of the jury—not the courtte-decide what conclusions should be

drawn from evidence admitted at trial. réviewing court may s$easide the jury’s

verdict on the ground ansufficient evidence only if no rational trier of fact could

have agreed with the jury.’Cavazosv. Smith, 565 U.S. 1, ——, 132 S.Ct. 2, 4,

181 L.Ed.2d 311 (2011pér curiam). And second, on habeas review, “a federal

court may not overturn a state courtigen rejecting a sufficiency of the

evidence challenge simply dmuse the federal court disagrees with the state court.
The federal court instead may do so only if the state court decision was



‘objectively unreasonable.’ Thbid. (quotingRenico v. Lett, 559 U.S. 766, ——,
130 S.Ct. 1855, 186276 L.Ed.2d 678 (2010)).

Coleman v. Johnson, 132 S. Ct. 2060, 2062 (2012k( curiam).

TheJackson standard “must be applied witkicit reference to the substantive
elements of the criminal offeess defined by state lawJackson, 443 U.S. at 324 n.16.
In Michigan,

[tlhe elements of second-degree muraier: (1) a death, (2) caused by an
act of the defendant, (3) with maliad (4) without justification or
excuse.Peoplev. Bailey, 451 Mich. 657, 66%49 N.W.2d 325 (1996).

Malice is defined as the intent to kilhe intent to cause great bodily harm,
or the intent to do an act in wantand wilful disregard of the likelihood
that the natural tendency of such bebais to cause death or great bodily
harm. Peoplev. Aaron, 409 Mich. 672, 72899 N.W.2d 304 (1980).

People v. Goecke, 457 Mich. 442, 48-64; 579 N.W.2d 88, 878 (1998).

“Aiding and abetting” describes all forms of assistance rendered to the
perpetrator of a crime and comprats all words or deeds that might
support, encourage, or incite the coresion of a crime. ... To support a
finding that a defendant aided andetibd a crime, the prosecutor must
show that (1) the crime chargedssaommitted by the defendant or some
other person, (2) the defendant perforraets or gave encouragement that
assisted the commission of the criraad (3) the defendant intended the
commission of the crime or had knodtge that the principal intended its
commission at the time he gave aid and encouragement. An aider and
abettor’s state of mind may be inferred from all the facts and circumstances.
Factors that may be considered un# a close association between the
defendant and the principal, the defemitaparticipationn the planning or
execution of the crime, and evidenof flight after the crime.

People v. Carines, 460 Mich. 750, 757-58; 597 N.W.2@0, 135 (Mich. 1999) (quoting
Peoplev. Turner, 213 Mich. App. 558, 568-69; 540.W.2d 728, 733-34 (Mich. Ct. App.

1995)).



2. Application

A death obviously occurrednd Petitioner does not dethat Murray caused the
victim’s death or that there was no justion for the death. Instead, Petitioner argues
that he was merely presentevhMurray beat and stabbed the victim and that he did not
assist Murray, nor know whadurray intended to do.

The Michigan Court of Appeals deterraththat Petitioner’s involvement in the
crime amounted to more than “mere presendené Court of Appeals pointed out that,

[a]ccording to defendant’s own staterhdre allowed Ace (Murray) and the

victim to have sex and use drugs in his van. At some point, Murray became

angry and accused the victim ogaling his money. Murray asked

defendant what to do, and defendantouraged Murray to assault the

victim. Subsequently, defendant drdvis van to a dark and secluded alley

where Murray beat and stabbed the victim to death in the middle of the

night. Defendant also acknowledgiét the knife used by Murray came

from his van. Defendant waited while Murray stabbed the victim and

disposed of the knife. Defendanéthdrove Murray aay from the crime

scene.
Sheffield, 2011 WL 2623383, at *2. According tike Court of Appeals, a reasonable jury
could have conchled from this evidence that Paiitier aided and abetted Murray by:
encouraging Murray to assault the victimemhhe told Murray teearch her for the
missing money; driving Murray and the victbma dark and secluded alley; providing
Murray with a knife that was in his van;cdwaiting for Murray angubsequently driving
him away from the crime scenéd. at *3.

Petitioner’'s conduct, as described aboveyamed to a form of assistance. As for

the element of intent, the officen charge of the case tesi at trial that he thought



Petitioner knew or had reason to know Murragimded to harm the victim. When asked
to explain the basis for theonclusion, the officer said:

At the point where the money was nigsand Mr. Sheffield said in his

statement that you should search la@d after the money wasn’t found,

Mr. Murray, who basically had [the \im] as a captivesaid you need to

take her somewhere and he began to drive.

(Trial Tr. Vol. Il at 127, Jan. 27, 2010.)

Petitioner also admitted the police that Murray may kia gotten a knife out of
Petitioner’s van and that hedgftioner) had heard the victiplead with Murray not to
stab her anymore.ld, at 141-43.) At a minimum, the jury could have concluded that
Petitioner intended, or knew thisliurray intended, to do sorteng in wanton and wilful
disregard of the likelihood that the naturaldency of his behaviavas to cause death or
great bodily harm. In the prosecutor’'s words,

when you drive someone who is being assaulted who is in a fight with

someone else over to a dark and deseatley, you are knowingly creating

a risk of death or great bodily harkmowing that death or great bodily

harm is the likely result of your action.

(Id. at 168.)

A rational trier of fact ould have concluded from the evidence taken in the light
most favorable to the prosecution thatitRener aided and abetted Murray in killing the
victim with malice and without justificain or excuse. Therefore, the evidence was
sufficient to support Petitioner’s conviction. rihermore, as noted abe, both the jury’s
verdict and the state appellate cagidecision are entitled to deferendehnson, 132 S.
Ct. at 2062. The Court therefore declines to grant relief on Petitioner’s challenge to the

sufficiency of the evidence.
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B. The Sentence

The second habeas claim challengagiBeer's sentence. Petitioner was charged
with being a habitual offender, fourtlffense, due to having three prior felony
convictions. He claims that two of thedlarprior convictions which the trial court relied
on are invalid and, therefore, he was sentewcethe basis of inaarate information.

A sentence violates due process if ibé&sed on “misinfornmeon of constitutional
magnitude,United Satesv. Tucker, 404 U.S. 443, 447 (19Y,2r on “extensively and
materially false” informationvhich the defendant had no opportunity to correct through
counsel,Townsend v. Burke, 334 U.S. 736, 741 (1948Dne of Petitioner’s prior
convictions was a Wayne Cayrconviction for carrying @oncealed weapon (CCW) on
June 3, 2005. Petitioner claims that he e@dined in the DenvediColorado) County
Jail at the time. A second convictiotied on by the trial court was possession of
cocaine in Wayne County on about March 8, 1994. BRwoner maintains that this
charge was reduced to a nesgeanor on March 25, 1994, and that he was sentenced to
five years on probation.

The trial court, however, stated at Petier's sentencing that Petitioner had been
convicted ofat least four other offenses. (Sentence, &t 19, Feb. 16, 2010) (emphasis
added). Defense counsel agréeat there were at least three or four prior convictions.
(Id. at 7). Defense counsel also stated lieathad reviewed Petitioner’s prior convictions
with him and that Petitioner hadlkamwledged the convictionsld( at 5, 18.)

Furthermore, when Petitioner raised $emtencing claim in his motion for relief
from judgment, the trial court noted thahder Mich. CompLaws § 769.12, any
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combination of three or more felonies tteanpts to commit felonies can be used to
sentence a defendant as a fodellony offender. The coudoncluded that Petitioner was
subject to the penalty for @oth habitual offenders.

Even if Petitioner’s allegations abouet@CW and cocaine convictions are true, it
appears from the record, as suaniped in the preceding two paragraphs, that he still had
a sufficient number of prior convictions to quglds a habitual offender, fourth offense.
Moreover, this is not a case where thé&eddant was sentenced on the basis of
information that he had no oponity to correcthrough the assistance of counsét.
Townsend, 334 U.S. at 740-41. Thus, the stabert’s rejection of Petitioner’s claim was
not contrary to, or an unreasonable laggtion of, Supreme Court precedent, and
Petitioner is not entitled to relief on the basis of his sentencing claim.

C. The Prosecutor

The third habeas claim alleges prosedgatanisconduct. Petitioner claims that the
prosecutor violated his right to a fairalrand his right to due process of law by
misleading the jury and perverting the fadtsing closing argumest Petitioner blames
the prosecutor for focusing on thetwm, rather tharthe evidence.

1. Clearly Established Federal Law

No state court addressed Petitioner'srolan a reasoned opi. Nevertheless,
claims of prosecutorial misconduct are esved deferentially in a habeas corpus
proceeding.Millender v. Adams, 376 F.3d 520, 528 (6th CR004). “[T]he touchstone
of due process analysis in cases of allggedecutorial misconduct is the fairness of the
trial, not the culpabilityof the prosecutor.”Smith v. Phillips, 455 U.S. 209, 219 (1982).
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“The relevant question is whuedr the prosecutor['s] commerig® infected the trial with
unfairness as to make the resulting cotiwn a denial of due process.'Darden v.
Wainwright, 477 U.S. 168, 181 (1986) (quotibgnnelly v. DeChristoforo, 416 U.S. 637
(1974)).

“In deciding whether prosecutorial seonduct mandates that habeas relief be
granted, the Court must apply the harmless error standBrdchett v. Pitcher, 117 F.3d
959, 964 (6th Cir. 1997). “[T]he standara ttetermining whether habeas relief must be
granted is whether the . . rer ‘had substantial and injaus effect or influence in
determining the jury’s verdict.” 'Brecht v. Abrahamson, 507 U.S. 619, 623 (1993)
(quotingKotteakos v. United Sates, 328 U.S. 750, 776 (1946)).

2. Application

Petitioner asserts that the prosecetmnmitted multiple errors during closing
arguments. The alleged errors consist efglosecutor’'s comments that: Petitioner and
his accomplice murderdtie victim; it took two people tdrag the victim to the place
where she was found; one pamgn the van controlled thactim, and the other person
drove the van; Petitioner said that he heardr®uand the victim fighmg; Petitioner told
Murray to search and assault the victim; Ratiér said that he hed the victim getting
loud and saying she did not do anythingtitiRamer stood by while Murray attacked the
victim and got rid of hebody; Petitioner admitted th#te knife came from his van;
Petitioner knew where the weapons were invhis, there was no reason to go to the alley
other than to continue the assault; Petitioner said Murtdyntm to drive there; and
Petitioner “told us they did this.” (TrialrTVol. Il at 154-61, 167-71, Jan. 27, 2010.)
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Petitioner contends that these commentewasleading, perversions of the facts,
and lies. According to him, the evidencéabished that: Murray, not him, committed
the murder; he suggested thairray search, not assault, the victim; there was no assault
in the van, and the victim was not controlled;did not tell the police that the victim got
loud or angry or that he heard Murray ane ¥ctim arguing and figing; he did not get
out of the van; he tolthe police that the knifenay have come from his van; and he did
not tell the police that he and kay committed the crime.

While is it true that prosecutors maytmaisrepresent the é&s in evidence or
assert facts that wereves admitted in evidencé/Mashington v. Hofbauer, 228 F.3d
689, 700 (6th Cir. 2000), theyre allowed to argue reasable inferaces from the
evidence.Maciasv. Makowski, 291 F.3d 447, 452 (6th Cir. 2002) (quotiBygd v.

Coallins, 209 F.3d 486, 535 (6th C2000)). The prosecutort®mments in this case were
reasonable inferences from the ende and, therefore, proper.

Even if the prosecutorsomments were deemed impropghe informed the jurors
that they were not required &lopt what she thought were reasonable inferences. (Trial
Tr. Vol. Il at 155, Jan. 27, 2010.) Additionallye trial court instruetd the jurors at the
beginning of the case, immediatddefore closing argumeni@nd during its charge to the
jury that the attorneys’ commenivere not evidence. (Triat.TVol. | at 97, 99, Jan. 26,
2010; Trial Tr. Vol. Il at 153, 174, Jan. 27,12). The court explained that the attorneys’
arguments were only meanthelp the jurors understand the evidence and each side’s

legal theories. (Trial Tr. Vol. Il at 174,da27, 2010.) The trial court also charged the
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jurors to rely on their cadictive memories if the attorneys said something about the
testimony that differed from what they recalletd. @t 153).

“[JJuries are presumed follow their instructions.”Richardson v. Marsh, 481
U.S. 200, 211 (1987). Therefore, the claiheerors could not have had a “substantial
and injurious effect or influence” ondhury’s verdict and were harmlesBrecht, 507
U.S. at 623. Petitioner is not entitled ttigkon his prosecutorialisconduct claim.

D. New Evidence

Murray told the police about a montheafthe crime that Petitioner stabbed and
killed the victim. (Prelim. Examation Tr. Vol. | at 27, 4249, Sept. 1, 2009.) Although
Murray did not testify at Petitioner’s triahd his statement was not read to Petitioner’s
jury, Petitioner claims that he is entitledamew trial because Murray has recanted his
statement to the police.

In a notarized statement written about a month after Petitioner’s conviction,
Murray states that Petitioner is innocent @& thurder, that Petitioner never got out of the
van when they went to thdley, and that Petitioner shouliek released because he was
charged with a murder d@hhe did not commitSee Petitioner's Reply Brief in Support of
Pet. for Habeas Corpus, ECF.N2, Pg ID 920. In anothstatement, which is unsigned
and not notarized, Murray wrotkat Petitioner did not partate in the murder, that
Petitioner is innocent of the murder, ahdt Murray “put the wrap” on Petitioner
because Petitioner wrote a statement imphgatlurray and becaeshe (Murray) was

scared and faced having hife taken away from him.Id., Pg ID 921.)

15



Reasonable jurors “could question the dridity of this about face from another
inmate and rationally could discount his testimony as nothing more than an attempt to
keep from being ‘pegged as a rat’ for havargginally identified [Petitioner] as the
[murderer].” McCray v. Vasbinder, 499 F.3d 568, 574 (6t@ir. 2007). Thus, Murray’'s
recanting affidavit must be viead with extreme suspiciornited States v. Chambers,

944 F.2d 1253, 1264 (6th Cir. 1991). The state trial court, in fact, determined on review
of Petitioner’s claim that nothing in Murrayaffidavit supportethe evidence in this
case.

Furthermore, Petitioner’s claim of innowe based on newlyiscovered evidence
Is not “a ground for federal habeas relief absent an independent constitutional violation
occurring in the unerlying state crimial proceeding.”Herrera v. Collins, 506 U.S. 390,
400 (1993). The Court therefore declinegtant habeas relief on the basis of Murray’s
post-trial statements.

E. Trial Counsd

The fifth habeas claim alleges ineffeetiassistance of trial counsel. Petitioner
appears to be raising several claims abautrial attorney. On direct appeal, Petitioner
argued that trial counsel was ineffective fiifing to (1) point out a discrepancy in a
detective’s testimony, (2) ingégate whether the police actedbad faith when they
searched for the knife usedtime murder, and (3) requeguay instruction on accessory
after the fact. The Michiga@ourt of Appeals concluded oaview of these claims that
trial counsel’s performance did not fall bel@an objective standard of reasonableness
and that Petitioner was not pudjced by counsel’s assistance.
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In his habeas petition, Petitioner raises an additional claim about trial counsel. He
contends that trial counsel should have called Murray as a rebiittass to determine
whether Murray was promised anything or weady to tell the truth. Finally, in his
reply to Respondent’s answer to the compldhhjntiff alleges that trial counsel failed to
investigate and contact defense witnesseshaladfirst-hand knowlgge of the event for
which Petitioner was charged acmohvicted. No state court addressed these issues in a
reasoned opinion.

1. Clearly Established Federal Law

A defense attorney is constitutionallyeffective if counsel’s “performance was

deficient” and “the deficient perfmance prejudiced the defense&ltrickland v.
Washington, 466 U.S. 668, 687 (1984). The “c#nt performance” prong “requires
showing that counsel made errors so@esithat counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendméaht.*Judicial scrutiny of
counsel’s performance must be highly deferentiéd."at 689.

The “prejudice” prong of th&rickland test “requires showing that counsel’'s
errors were so serious as to deprive therakdet of a fair trial, a trial whose result is
reliable.” Id. at 687. The defendant must shawreasonable probability that, but for
counsel’s unprofessional errors, the resuthefproceeding would haveeen different.”

Id. at 694. “This does not require a showihgt counsel’s actions ‘more likely than not

m

altered the outcome,” but “[t]he likelihood efdifferent result must be substantial, not

just conceivable."Richter, 562 U.S. at 111-12 (quotirfirickland, 466 U.S. at 693).
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Review under AEDPA, moower, is “doubly deferential” when the claim at issue
Is ineffective assistance of counsel,

because counsel is “strongly presunetiave rendered adequate assistance
and made all significant decisionstire exercise of reasonable professional
judgment,”Burt v. Titlow, 571 U.S. ,—3134 S.Ct. 10, 17, 187

L.Ed.2d 348 (R13) (quotingSrickland v. Washington, 466 U.S. 668, 690,

104 S.Ct. 2052, 80 L.Ed.2d 674 (¥98internal quotation marks omitted).

In such circumstances, federal courts t@ar afford “both the state court and
the defense attorney thenefit of the doubt.”Burt, supra, at , 134 S.

Ct., at 13.

Woodsv. Etherton, 136 S. Ct. 1149, 1151 (2016 curiam).

2. Application

a. FailuretoInvestigate

Petitioner asserted on appeal that traalresel should have investigated whether
the police questioned and released him tiwves before arresting him. Petitioner
claimed that, if trial counsel had investigatb® issue, he could fia raised doubt about
a detective’s testimony at trial thaetitioner was stopped only one time.

Petitioner also argued on appeal that tansel was ineffective for failing to
investigate efforts made by the police to lodateknife used in thassault on the victim.
Petitioner claimed that he took DetectivaiPBhomas to the field where Murray threw
the knife and that Detective Thomas abbhve exited the vehicle and acquired the
weapon. Petitioner also challenged Detedtiorenzo Veal's testimgnat trial that the
lot was a big back yard with garbage inRetitioner asserted that the lot was not a big

back yard and that there svanly grass in the lot.
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Defense attorneys have a duty “to mat@sonable investigations or to make a
reasonable decision that makes paréicutvestigations unnecessary&rickland, 466
U.S. at 691. Nevertheless, as the Miemdourt of Appealpointed out on direct
appeal, Petitioner has failed to show

what evidence, if any, trial counseinvestigation into whether the police

initiated two traffic stops on defendant, as opposed to one, would have

uncovered to support his defense. Hsdhils to provide an explanation of
the significance or potential prejudicesang from trial counsel’s neglect to
further investigate the effort madg the police to find the knife.

Sheffield, 2011 WL 2623383, at *4The Court of Appeals went on to point out that
the record does not revdhht trial counsel was unprepared. Trial counsel
adequately cross-examinBetective Veal and elicited testimony regarding
the effort made by the police to recovee knife. Detective Veal stated
that he and other police officers retedto the field, a large area with
overgrown foliage coveredith garbage, and were unable to find the knife.

There was no indication from theaord that trial counsel lacked
preparation or familiaty with the case.

Because Petitioner failed to show angjpdice from trial counsel’'s omissions, the
Court of Appeals concluddtat Petitioner failed to substantiate his ineffective-
assistance-of-counsel claim. i§l€Court agrees with the Migan Court of Appeals that
trial counsel’s alleged failure to investigatid not fall below an objective standard of
reasonableness. Nor did counsglerformance prejudice Petitioner.

b. Failureto Request a Jury Instruction

Theotherineffectivenessssue that Petitioner raised on appeal was whether trial
counsel should have requeseefliry instruction on acssory after the fact. The
Michigan Court of Appeals found no mentthis claim because Petitioner's defense
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theory was that he had nothit@do with the crime, and anstruction on accessory after
the fact would have underminguis theory because it walihave implied that Petitioner
was involved in the crimeSeeid. at *5.

Petitioner's own admissions to the poliogreover, established that he assisted
Murray before the crime by suggesting tNatrray search the victim and by taking
Murray and the victim to a secluded areavehMurray could assHuhe victim without
being seen. The Court therefore concluties trial counsel was not ineffective for
failing to request a jury instruction on accessaitgr the fact. The state appellate court’s
decision on this issue was objectively reasonable.

c. Failureto Call Witnesses

Petitioner’s remaining claims likewise lasierit. Although Petitioner claims that
defense counsel should have called witnessisfist-hand knowledgef the crime, he
has not named any witnesses, other than Muthay his attorney could have called. He
admits that there were noayitnesses to the crime, and he has not stated what any
defense witnesses would have said if tiveye willing and able to testify.

As for Murray, there is no reason to beédehat he would have helped Petitioner’s
defense. He told the police about a monthrahe crime that Petiner killed the victim.
Although Murray subsequentlygsied an affidavit in which helaimed that Petitioner is
innocent of the murder, i$ unlikely that he would havedtfied at Petitioner’s trial if he
had been asked to do so, hesmhe chose not to sign hifidavit until after Petitioner’s

trial.
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The Court concludes for all the reasonsegiabove that trial counsel’s omissions
did not constitute deficient performanesd Petitioner was not prejudiced by the
claimed errors. Consequently, habeas reiebt warranted on Petitioner’s claim about
trial counsel.

F. Appellate Counsel

Petitioner alleges that his appellate attgrprovided ineffectig assistance by not
investigating or protecting Pebter’s rights. More specifically, Petitioner claims that
appellate counsel should hawased the issue of trial cowal's ineffectiveness, and he
should have requested avidentiary hearing on Petitiorg allegation of actual
innocence. Petitioner contends that appekaunsel left out strong arguments and
presented a “far-fetched” claim wilittle, if any, relevant arguments.

The Michigan Court of Appeals addredgeetitioner’s claim on direct review and
concluded that Petitioner hadléal to establish ineffective assistance of appellate
counsel. In reaching this conclusion, @eurt of Appeals noted that Petitioner’s claim
about trial counsel lagd merit and that Petitioner wadeabo raise his other arguments
in hispro se brief.

1. Clearly Established Federal Law

An appellate attorney is not requiredraise every non-frivolous claim requested
by his or her client if counsel decides aasatter of professional judgment, not to raise
the claim. Jonesv. Barnes, 463 U.S. 745, 751 (1983).

{3}

In fact, the process of “ ‘winnowgy out weaker arguments on appeal’ ” is
“the hallmark of effective appellate advocacyghith v. Murray, 477 U.S.
527, 536, 106 S.Ct. 2661, 91Ed.2d 434 (1986) (quotinBarnes, 463 U.S.
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at 751-52, 103 S.Ct. 3308). “Generally, only when ignored issues are

clearly stronger than those presented,the presumption of effective

assistance of counsel be overcomé@ray v. Greer, 800 F.2d 644, 646 (7th

Cir. 1986).

Monzo v. Edwards, 281 F.3d 568, 579 (6th Cir. 200Z)o demonstrate that appellate
counsel was ineffective, a habeas petitionast show (1) thatis attorney acted
unreasonably in failing to discover and ramemfrivolous issues on appeal and (2) there
is a reasonable probability that he would hprevailed on appeal if his attorney had
raised the issuesSmith v. Robbins, 528 U.S. 259, 285 (2000) (citirgrickland, 466 U.S.
at 687-91, 694).

2. Application

In his pro se brief on appeal, Petitioner raisadufficiency-of-the-evidence claim
similar to the claim that appellate counsel raiskl@é has also raisedat issue in two of
his habeas claims. These facts undermine Petitioner’s assertion that appellate counsel
raised a far-fetched claim on appeal.

The ignored issues, moreover, areclearly stronger thn the one counsel
presented on appeal. Petitioner’s claim abaait¢ounsel lacks merit, and an attorney is
not ineffective for failing toaise a meritless claim.

Appellate counsel’s failure to requestandentiary hearingn Petitioner’s claim
of actual innocence appears to have beeratesic decision, because counsel informed
Petitioner in a letter dated October 6, 2010, that newly-discovered evidence did not

necessarily entitle him to a new trigdee Petitioner’'s Reply Brief in Support of Pet. for

Writ of Habeas Corpus, Ex. ECF No. 12, Pg ID 926. Ew if appellate counsel had
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asserted a claim of actual innocence and r&qdean evidentiary heng, it is unlikely
that the case would have been remandedri@videntiary hearing, because Murray’s
affidavit is not supported by the record. eféfore, appellate counsel’s performance did
not prejudice the defense.

To summarize, Petitioner’s underlyingichs lack merit, and “by definition,
appellate counsel cannot be ineffective forilfa to raise an issue that lacks merit.”
Greer v. Mitchell, 264 F.3d 663, 676 (6th Cir. 200I)he Court therefore declines to
grant relief on Petitioner’s claim about apjge counsel. The Michigan Court of
Appeals reasonably concluded that diape counsel was not ineffective.

V. Conclusion

The state-court orders and opinions iis tase did not result in decisions that
were contrary to Supreme Court precedenteasonable applications of Supreme Court
precedent, or unreasonable det@ations of the facts. Tharders and opinion also were
not “so lacking in justification that theveas an error . . . beynd any possibility for
fairminded disagreement.Richter, 562 U.S. at 103. The Gd therefore denies the
petition for writ of habeas corpus.

V. Certificate of Appealability

Before Petitioner may appeal this Cosidiecision, a certificate of appealability
must issue. 28 U.S.C. 822(c)(1)(A); Fed. R. App. R22(b)(1). A certificate of
appealability may issue “only if the applid¢dras made a substantial showing of the
denial of a constitutional right.” 28 U.S.€2253(c)(2). “A petitioner satisfies this
standard by demonstrating that jurists of omasould disagree with the district court’s
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resolution of his constitutional claims or thatists could conclude the issues presented
are adequate to deserve eneg@ment to proceed furtherMiller-El v. Cockrell, 537
U.S. 322, 327 (2003) (quotiri§ack v. McDanidl, 529 U.S. 473, 484 (2000)).
Reasonable jurists could not disagratihnwthe Court’'s assessment of Petitioner’s
claims, nor conclude that the issues desencouragement fwoceed further. The
Court therefore declines tssue a certificate of appealability. Petitioner nevertheless
may apply to the Court of Appeals for atderate of appealability. He may proceed
forma pauperis on appeal, because he was gramddrma pauperis status in this Court

and an appeal could be taken in géath. Fed. R. App. P. 24(a)(3)(A).

S/Arthur J. Tarnow
Arthur J. Tarnow
SeniorUnited StateDistrict Judge

Dated: October 3, 2016

| hereby certify that a copy of the foregoidgcument was served upon parties/counsel of
record on October 2016, by electronic and/or ordinary mail.

S/Catherine A. Pickles
JudicialAssistant
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