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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

KEVIN FRANKLYN,

Plaintiff, Case No. 14-cv-10943
Honorable Laurie J. Michelson
V. Magistrate Judge David R. Grand

FEDERAL NATIONAL MORTGAGE
ASSOCIATION; NATIONAL ASSET
ADVISORS, LLC; HARBOUR PORTFOLIO
VI, LP; RECA PROPERTIES, LLC,;
WELTMAN, WEINBURG, AND REIS, CO.,,
LPA; and WILLIAM CLOS,

Defendants.

OPINION AND ORDER GRANTING IN PART
(1) WELTMAN, WEINBURG, AND REIS, CO., LPA’'S MOTION TO DISMISS [7],
(2) WILLIAM CLOS’ MOTION TO DISMISS [8], AND
(3) FEDERAL NATIONAL MORTGAGE ASSOCIATION’S MOTION FOR
JUDGMENT ON THE PLEADINGS AND FOR SUMMARY JUDGMENT [27]

Plaintiff Kevin Franklyn ha filed a 57-page, pro se colaipt against six defendants
alleging eighteen causes of iaat based on events stemmin@rfr his purchase of a house.
Defendants Weltman, Weinburg, and Reis, @®A (“WWR”) and William Clos say that
Franklyn’s claims against them fail to stateclaim for relief and thus should be dismissed
pursuant to Federal Rule of Civil Proceduret}@). (Dkts. 7, 8.) Defendant Federal National
Mortgage Association (“Fannie Mae”) filed ansarer but now moves und®ules 12(c) and 56
for judgment on the pleadingsd summary judgment. (Dkt. 273aving reviewed the motions
and associated briefing, the Courtlwroceed without oral argumereekE.D. Mich. LR 7.1(f).
For the reasons that follow, WWR'’s, Clos’, aRdnnie Mae’s motions will be granted in large

part and denied in part.
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l.
A.

Because Defendants seek judgment on the pplgadthe following summary presents as
fact the non-conclusory allegans of Franklyn’s Complaint (to the extent they can be
deciphered).

In “early 2011,” Franklyn saw a for-sakgn posted on a house on 14617 Penrod in
Detroit, Michigan (“Property”)(Compl. at 3.) The sign statéldat monthly payments would be
under $400 and provided a number to call if interestield). Franklyn called the number and
someone associated with Defendant REG#operties answered, checked Franklyn’'s
gualifications, and then gave Franklyn a codéhtlock on the door. (Compl. at 3—-4.) Franklyn
was also informed that if he liked the houbke, should call back amdould be dealing with
Defendant Harbour Portfolio VIid.)

Franklyn was interested in the propertydasent an application packet and a $1,000
deposit to “Defendants[].” (@mpl. at 4.) On Februarg4, 2011, Franklyn entered into a
mortgage with “Defendants[].”lqd.) But Franklyn notes that Haour Portfolio did not have a
license to do business in Miclaig until “mid-2011.” (Compl. at 5.)

Franklyn attempted to record the “Agreemémt Deed/mortgage” but the register of
deeds refused because Franklyn did not have thmair (Compl. at 4.) Franklyn then contacted
“Defendants[]”; they told him “itvas not their policy to registeleeds with the county until the
contract had been paid off.” (Compl. at 4.)

In January 2013, “the Defendants[]” sdftanklyn a tax form (1098 INT), which led
Franklyn to “read the contract more closely ancctecluded that the contract contained a loan,

which was secured by a mortgagéCompl. at 5.) According to Fratyn, “[tjhe contract on its



face, appeared to be an agreement for deed ath@ortgage with a loan, e¢h it also had a rental
agreement.”Ifl.) The mortgage and associatedn documents are notrpaf the Complaint, nor
has WWR, Clos, or Fannie Mae attached them to their motions.

In February 2013, Franklyn “was given a laandification agreement.” (Compl. at 5.)

Also “early in 2013” Franklyn was informed that the Property was located in “an
empowerment zone” and thus eligible for a ba@ak based on certain improvements, including
those Franklyn had made to the Property (e.gtytggar roof shagles). (Compl. at 6.) Franklyn
tried to reduce his taxes in 2013, tedrned that he could not neigde his taxes due to the fact
that the taxes on the Property were not “listedhisiname.” (Compl. at 7.) “The taxes for real
property payable to the [CJity dDetroit were and are currentigted as of January 2014 [as]
paid by Fannie Mae.” (Compl. at 7.) Franklyn says thad he been able to negotiate his taxes,
they would be thirty-five tdorty-five percent lessld.)

Regarding property taxes, Ridyn states that during the rigre life of the mortgage
between [himself] and Harbour Portfolio VI, !PHarbour Portfolio dil not pay any property
taxes. (Compl. at 7.) Instead, Franklyn pamkes, and submitted them to Defendants
“RECA/National Asset Advisors.” (@npl. at 7-8.) Franklyn saysah‘[t]his deception” made it
clear to Franklyn that either Harbour Portfolliverted the funds he submitted to pay property
taxes “or the [P]roperty may not be n&d by [Fannie Mae].” (Compl. at 8.)

Franklyn also makes much of how the Pmbypecame to be Harbour Portfolio’s. In
October 2009, the Property was purchased aheriff's sale by noparty BAC Home Loans
Servicing, L.P., for about $92,000. (FNMA’'s Madt PID 213, Sheriffs Deed.) BAC then
deeded the home—Franklyn stresses thaCBAd so for only $1.00 (Compl. at 8, 21)—to

Fannie Mae on November 4, 2009. (FNMA’s Mat. PID 220, Quit Claim Deed.) Then on



January 27, 2011, Fannie Mae deeded the RyopeHarbour Portfolio for $4,958. (FNMA's
Mot. at PID 223, Covenant Deedkjanklyn says that the deeceidified Fannie Mae as Grantor
but did not identify the Grantewich is “the first known doauent fraud between Defendants.”
(Compl. at 14.) Although the deeatbes not identify the Granteg,does say that Fannie Mae
“conveys and warrants” the Property to “Harb&artfolio VI, LP.” (FNMA’s Mot. at PID 223,
Covenant Deed (caplization altered).)

Franklyn maintains that BAC and Fannie Maansferred the Property and associated
loan as part of a scheme to eliminate poenfgrming loans from their books and therefore
appear financially fit. (Compl. {1 16-17.) Itpmars that Franklyn maintains that, under this
scheme, unwitting investors, like him, maintéie home and provide for its upkeep while BAC
and Fannie Mae somehow profit. (Compl. 11 23, B€apklyn points to a statement on National
Asset Advisors’ website: “Strategy is to keep hotgcosts, such as real estate taxes, yard care
and home maintenance, to a minimum, whilenegating revenue as quickly as possible.”
(Compl. at 14.) He also says that Fannie Mad BAC “intend to use” Harbour Portfolio “to
manage low end, non-performing loans whilentecally removing them from their respective
balance sheets,” (Compl. | 15)daHarbour Portfolio “and its pamtrs dupe the customers into a
mortgage where the customers assume|] theoresbility and upkeep dahe property” (Compl.

1 27). He says that “[t]he fraud misleading of the customer intaring for the asset secures it
for the A/B entity, . . . knowing [full] well thathe holding entity never means to complete the
selling transaction.” (Compl. 1 29.)

Franklyn says that “Defendants™ “ilwill” was evident when on August 13, 2013,

Defendant Clos, an attorney employed with DeBnt WWR, filed a suit in Michigan’s 36th

District Court “for possssion after land contract forfeitur§Compl. at 8.) Franklyn says, “This



complaint contained a principal balance due of $4,711,094.@D)"The state-court complaint
sought to recover possessiohthe Property and “listed a mat@rbreach of contract violation
for nonpayment of taxes and insurance.” (Compl9.atThe complaint also listed Franklyn’s
address as 15871 Kentucky in DétrMichigan, rather than the address of the Property. (Compl.
at 9-10.) “The complaint for possession after landtiact forfeiture never lists. .. Penrod
Detroit, Ml . .. as the address of the homequestion.” (Compl. at 10.) None of Franklyn,
WWR, Clos, or Fannie Mae has provided the Cuiith a copy of the state-court complaint.

Apparently as a result dflos’ use of the 15871 Kentucladdress, Franklyn was not
served with the complaint, and the state centered a default judgment against him for his non-
appearance SeeCompl. at 11.) “[O]n or about Augu80, 2013,” Franklyn checked the mail at
15871 Kentucky and found a copy of the judgmddit) (

Franklyn then sought to set the default judgment adidi¢ At the hearing on Franklyn’s
motion, Franklyn asserted that the $4.7 million fegwas error and that the 36th District Court
lacked jurisdiction given that amount-in-contessy. (Compl. at 11-12.) The state court denied
Franklyn’s motion. (Compl. at 12Branklyn appealed. (Compl. &2.) The appeal was dismissed

on Harbour Portfolio’s miion. (Compl. at 12-13.)

B.
In March 2014, Franklyn filed this sumaming six defendants: Federal National
Mortgage Association; Harbour Portfoligl, LP; National Asset Advisors, LLC; RECA
Properties, LLC; Weltman Weinburgna Reis, Co., LPA; and William ClosSée generally

Compl.)



In April 2014, WWR and Clos each filed a nastito dismiss pursuant to Federal Rule of
Civil Procedure 12(b)(6). Following its Ma2014 answer, Fannie Mae filed a motion for
judgment on the pleadings pursuant to Rulellagd for summary judgment under Rule 56.

I.

Under the plausibility standard articulatedBell Atl. Corp. v. Twombly550 U.S. 544,
(2007), andAshcroft v. Igbal556 U.S. 662 (2009), when a defendant moves to dismiss pursuant
to Federal Rule of Civil Procdeire 12(b)(6), a court can first Iltlegal conclusions from the
complaint, leaving only factual labations to be accepted as trigbhal, 556 U.S. at 679. The
inquiry then becomes whether the remaining assertof fact “allow[] the court to draw the
reasonable inference that the defendaritable for the misconduct allegeddbal, 556 U.S. at
678. Although the plausibilitthreshold is more than “sheer paél#ly that a defendant . . . acted
unlawfully,” it is not a “probability requirement.”ld. at 678 (quotingTwombly 550 U.S. at

556). Whether a plaintiff has presented enowgtiual matter to “nudg[e]” his claim “across

the line from conceivable to plausible™ is “a cert-specific task” requiring this Court to “draw
on its judicial experience and common sensgal, 556 U.S. at 679, 683 (quotirigvombly
550 U.S. at 570).

Fannie Mae’s Rule 12(c) motionasso governed by this standaBkeDaily Servs., LLC

v. Valenting 756 F.3d 893, 898 (6th Cir. 2014).

! Because Franklyn’s Complaint does notestatclaim against Fannie Mae, the Court
does not look beyond the Complaint (and materialsneddo in the Complaint and central to its
claims) to address Fannie Mae’s alternate motion for summary judgessiNMA’s Mot. at
1, 4. In any event, the sole evidence Franklysdwbmitted is an “affidavit,” but it is not signed
or notarized and, therefore, m®t summary-judgment evidencgeeSfakianos v. Shelby Cnty.
Gov't, 481 F. App’x 244, 245 (6th Cir. 201Zppllock v. Pollock 154 F.3d 601, 612 n.20 (6th
Cir. 1998).



.

After Franklyn filed his pro se Complairdnd after WWR, Clos, and Fannie Mae filed
their dispositive motions, Franklyn obtainedunsel. (Dkt. 30.) Through counsel, Franklyn
informs that he only asserts two counts agaéfR and Clos: Count & Fair Debt Collection
Practices Act (“FDCPA”) claim, and Coun¥l, a Racketeer Influenced and Corrupt
Organizations Act (“RICQO”) claim. (Dkt. 36, P$’Resp. to WWR’s Mot. at 3; Dkt. 37, Pl.’s
Resp. to Clos’ Mot. at 3.) Similarly, he “requests this Honorable Court grant [Fannie Mae’s]
Motion as it relates to Counts— V, VII, VIII, X — Xll, and XIV — XVIII,” (Pl.’s Resp. to
FNMA'’s Mot. at 10), with the caveat that the gigions in these counts “are applicable to other
[c]lounts,” (d. at 5-9). The Court will grant Franklyn’s request. Accordingly, the Court will only
consider Count | (FDCPA), Countl (RICO), Count IX (breaclof contract), and Count XIlI
(quiet title) as alleged agairisannie Mae, and only Countarnd VI against WWR and Clos.

The Court turns first to WWR and Clos’anin that this Court lacks subject-matter
jurisdiction over the claims against them. knhexamines Franklyn’s FDCPA, RICO, breach-of-

contract, and quiet-title claims.

A.

Although Franklyn’s Complaint includes coanbased on federal law, WWR and Clos
contend that this Court lacks subject-mattaisgliction over Franklyn'sclaims against them
because those claims ask a federal district cousview a state-court judgment. (WWR’s Mot.
at PID 119-20; Clos’ Mot. at PID 144-45ee alsoRooker v. Fid. Trust Cp263 U.S. 413
(1923);D.C. Court of Appeals v. Feldma#60 U.S. 462 (1983). The Court disagrees.

“RookerandFeldmanexhibit the limited circumstancés which [the Supreme] Court’'s

appellate jurisdiction over ate-court judgments, 28 U.S.C. § 1257, precludes a United States



district court from exercising subject-matterrigdiction in an action it would otherwise be
empowered to adjudicate under angressional grant of authorityExxon Mobil Corp. v. Saudi
Basic Indus. Corp.544 U.S. 280, 291 (2005). Thus, the scope oRbeker—Feldmarmloctrine

is not the same as claim or issue preclusiordeds not apply simply because a state-court has
already adjudicated a claim latasserted in federal couExxon Mobi] 544 U.S. at 293. Nor
does it apply whenever a federal court’s resolutiba claim would deny a prior state-court legal
conclusionld.

District courts in this Circuit have been instied to focus on the source of the injury as
alleged:

If the source of the injury is the state court decision, therRthekerFeldman

doctrine would prevent the district codrom asserting jurigdtion. If there is

some other source of injury, such ashad party’s actions, then the plaintiff

asserts an independent claim. . .. The jewt is that the source of the injury

must be from the state court judgmeself; a claim alleging another source of

injury is an independent claim.

451 F.3d 382, 393-94 (6th Cir. 2006ge alsdHoblock v. Albany County Bd. of Electiod2
F.3d 77, 87-88 (2d Cir. 2005) (“[F]edenahintiffs are not subject to thiRooker—Feldmarar
unless they complain of an imucaused by a state judgment.”).

Here, the injuries alleged in Franklyn’s FDCPA count, at least those attributable to WWR
and Clos, do not stem from the state-court judgmié appears that Franklyn’s FDCPA claims
against these two Defendants are based on two @¢t€los falsely stated in the state-court
complaint that the principal and interest dueswsaer $4.7 million, and (2}los incorrectly filed
for “forfeiture rather than a foreclosure.” (Compl.9I1L4.) It is true that if this Court (or a jury)
were to find Franklyn correct on these pointg Halidity of the state-court judgment would be

in question. But that does not mean FranldyRDCPA claim based cihese assertions stems

from that judgment. To the caaty, Franklyn could presumabhave filed his FDCPA claim for



these allegedly wrongful actstifie state court action had bedismissed or was still pending.
SeeExxon Mobi] 544 U.S. at 293 (“If a federal plaintiffggents some independent claim, albeit
one that denies a legal conclusion that a state basrreached in a case to which he was a party,
then there is jurisdion and state law determines wihet the defendant prevails under
principles of preclusion.” (internal quotaii marks, alterations, and citation omitted)).

As for Franklyn’s RICO claim, that caus# action is difficult to decipher (a point
discussed more below). But whatever its prebiasis, the claim appears to rest primarily on
WWR and Clos’ pre-stateeurt-judgment conduct:

Borrowers of FANNIE MAE underwritte and HARBOUR VI, LP instituted

mortgages[,] and/or whose mortgages serviced by any of HARBOUR VI, LP

entities or those debts collecteg RECA, NATIONAL ASSET ADVISORS,

WELTMAN, WEINBERG, and REIS, LLC agast people such as Plaintiff],]

ha[ve] suffered a loss as a result of théeddant[s] and their actions, in that they

paid money for mortgages or mortgageveeng that theywould not otherwise

have, absent RECA/HARBOUR VI, LPdeceptive marketing practices through

especially, RECA and the threatf HARBOUR PORTF[OLIO] VI, LP

WELTMAN, WEINBERG, and REIS, LLC.

(Compl. at 35.)

As such, theRooker-Feldmardoctrine does not apply to &rklyn’s two claims against

WWR and Clos.

B.
WWR, Clos, and Fannie Mae each assert franklyn has not sufficiently pled a
violation of the Fair Debt Coll¢ion Practices Act as against them.
1.
WWR and Clos argue that Franklyn’s FDCRRIm fails because he has not pled that
they were attempting to collect a “debt.” (WVgRMot. at 122; Clos’ Mot. at PID 147.) The

FDCPA defines a “debt” as “arising out of a aantion in which the money, property, insurance,



or services which are the sabj of the transaction are pmmily for personal, family, or
household purposes.” 15 U.S.C. § 1692a(5). Wavid Clos say that “thEC]lomplaint contains
allegations that would suggeshe possibility that Plaintif6 obligation associated with
acquisition of the [Property] was not a consumebt but was commercial in nature.” (WWR’s
Mot. at PID 122; Clos’ Mot. at PID 147.) They pbiout that Franklyn’sxddress listed in both
the state-court complaint and the one filed hemot the address of the Property. (WWR’s Mot.
at PID 122; Clos’ Mot. at PID 147.) WWR anddSlfurther note thafEranklyn pleads that a
“Lisa Micou” was an “occupantdf the Property, suggesting thatwas not his home. (WWR’s
Mot. at PID 122; ClosMot. at PID 147.)

WWR and Clos misstate theleeant standard. On a Rulle(b)(6) motion, this Court
does not concern itself with whetheis “possible” that the delwas commercial in nature. The
guestion is whether the Complaint permits the reasonable infessecégbal 556 U.S. at 678,
that the debt arose from a tracsan primarily for personal purposeseel5 U.S.C. § 1692a(5).
It does. The very first sentence of the first sabsve section of the Complaint says, “This . ..
action brought by the PlaintifKevin Franklyn arises from thBefendants’ scheme to defraud
the Plaintiff detailed within this alm, to his right to liberty, lifeand his homé& (Compl. at 3
(emphasis added).) Franklyn also pleads thatwas meant solely to [be a] place hold[er] [for]
the house, maintain the property as a hoar pay the taxes until the market rebounds.”
(Compl. at 14.) Discovery migheveal that the Property was iawestment for Franklyn and not
his residence. But on the factéegled, the reverse is plausibleafklyn thus adequately alleges
a “debt” under the FDCPA.

WWR and Clos next say that Franklyn’s FDCElaim does not allege that they were

engaged in “debt collectioninder the Act. Relying oBobo v. Trott & Trott, P.C.No. 13-

10



14696, 2014 WL 555201 (E.D. Mich. Feb. 12, 2014), WWR &los imply that the state-court
proceedings were not debt collection because they sought poss&=stomobpo 2014 WL
555201, at *2 (finding that the defendant “was not attempting to collect a debt when it sent
Plaintiff the notice to vacate and initiated ewatiproceedings”). WWR and Clos are correct that
Franklyn asserts that the state-court action f@asomplaint for possession after land contract
forfeiture.” (Compl. at 8.) Andhe pleads that the “complainttémded to recover possession of
the [P]roperty.” (Comp. at 9.But Franklyn also alleges thdftjhe complaint. .. listed a
material breach of contract violation for nonpayment of taxes and insurances.” (Compl. at 9.) It
is thus plausible that the state-court actiors weore than a proceeding for possession following

a sheriff's saleSee Glazer v. Chase Home Fin. LID4 F.3d 453, 464 (6th Cir. 2013) (holding
that “mortgage foreclosure is debt collection urttier Act”). As such, the Court will not dismiss
Franklyn’s FDCPA on this basis.

Finally, WWR and Clos argue that “[w]ith Count |, Plaintiff has offered only

conclusory allegations of violations.” (WWRMot. at PID 123; Clos’ Mot. at PID 148.) The
Court agrees with WWR and Clos that then@aint is difficult to follow and it would be
helpful if Franklyn had provided additional explanation as to the factual basis of some of his
FDCPA claims. Nonetheless, besauFranklyn was pro se when the Complaint was filed, the
Court declines at this time to dismiss Frank$ynlaims that WWR and 6% violated 15 U.S.C.
88 1692e and 16928ee Erickson v. Pardu§51 U.S. 89, 94 (2007) (noting pro se complaints
should be “liberally construed” and hetol “less stringenstandards” (quotingstelle v. Gamble
429 U.S. 97, 106 (1976))).

Franklyn has alleged at least two false stateismby WWR and Clos. The first relates to

the amount of the debt. According to Franklyre ffruth in Lending stateemt associated with

11



the Note provided that his mortgage was $44,925.00. (Compl. at 5.) In contrast, Franklyn
alleges that the state-court complaint allegeat he owed $4,711,094 in principal and interest.
(Compl. at 12 & 1 13.) Second, Franklyn allegest tibefendants|] did willfully conceal from
the Plaintiff, what amounted to excessivéges, principal, andf interests totaling
$4,711,094.00” and cites § 1692e. (Compl. 11 8-9.) He also says, “Defendants imposed and/or
collected service charges in the . . . courseafiection debts from Plaintiff, even though such
amounts were not expressly authorized by BERIR VI LP’s mortgge contracts with
Plaintiff, or permitted by law, in violation df5 U.S.C. 1692f(1).” (Compl 11.) Reading all of
this together in the light nsd favorable to Franklyn, Franki alleges that the state-court
complaint falsely stated that the amountoweed Harbour Portfolio was over $4.7 million, and
that the attorney fees, principaiterest, and costs that purpottetbtaled that amount were kept
from him during loan servicing or other proceeg$ leading to the state-court complaint. Thus,
WWR and Clos have not shown that Frankdy®8 1692e and 1692f claims are implausiSlee

15 U.S.C. §1692e(2) (“[T]he following conduct isvelation of this section ... [tlhe false
representation of . . . (A) the claater, amount, or legal statusany debt; or (B) any services
rendered or compensation which may be ldwfueceived by any debt collector for the
collection of a debt.”); 15 U.S.C. § 1692f(1)the following conduct is a violation of this
section: (1) The collection of any amount (including any interest, fee, charge, or expense
incidental to the principal obligation) unlessich amount is expressly authorized by the
agreement creating the debt or permitted by lawe§ also Crugher v. Prelesnik61 F.3d 610,
614 (6th Cir. 2014) (“The defendant has the burdkeshowing that the pintiff has failed to

state a claim for relief.”). Indeed, WWR ando€ldo not even address the requirements of

12



88 1692e or 1692f in their motionSdeWWR’s Mot. at PID 121-23Clos’ Mot. at PID 146—
48.)

The same holds for Franklyn’s reliance on 15 U.S.C. § 1692g (Compl. T 13)—WWR and
Clos also fail to discuss that section or its requirements in their motions. But the allegations in
the Complaint show that Franklyn has nadh plausible claim under § 1692g. The Complaint
avers, “KEVIN FRANKLYN did inform, at thénearing dated, October 3, 2013 the Defendants’
counsel and the Hon. Demetria Brue of the exgessature of the proipal and interest due
calling it, ‘judgment.’ Then, further informettie Court, ‘. . . he believed the amount $4,711,094
to be an error ...’ thereby giving notice gaintiff's counsel (15USC1692g).” (Compl. T 13.)
Apparently Franklyn relies on subsection (b)81692g, which essentiallyrovides that if a
consumer disputes a debt within thirty days of receiving notice contemplated by subsection (a),
debt collection must cease until the collector vesifthe debt. It is implausible that WWR or
Clos violated 1692g(b) at leastdagise Franklyn first learned tife $4.7 million figure when he
received the default judgmeimt the mail on August 30, 2013nc the state-court hearing was
not until October 3, 2013—more than thirty ddger. Moreover, § 1692does not contemplate
oral notice, and Franklyn has ngled written notice. His allegatn is merely that he informed
Clos at the hearing that theyfire was incorrect. (Compl. § 1&danklyn’s clam that WWR or
Clos violated § 16929 is thus implausible.

WWR and Clos do specifically address 1551€. § 1692i, and the Court agrees with
them that Franklyn has not pled a claim under seation of the FDCPAThat section pertains
to the venue in which a debt collector mag sudebtor: “Any debt diector who brings any
legal action on a debt against any consumer shall—(1) in the case of an action to enforce an

interest in real property secng the consumer’s obligation, brisgich action only in a judicial

13



district or similar legal entity in which suadkeal property is located.15 U.S.C. § 1692i. The
Complaint alleges that the Property is located in Detroit and that WWR and Clos (on behalf of
Harbour Portfolio) sued in Michigan’s 36th DistriCourt. That state distt court serves the

City of Detroit. SeeMichigan’s 36th District Court Welde, http://www.36thdistrictcourt.org/
education.html (last visited Dec. 15, 2014). Itheg implausible that WWR and Clos violated 15
U.S.C. § 1692i by filing the state4ax action in 36th District Court.

In sum, WWR and Clos have not carrieckithburden in demonstrating that it is
implausible on the facts alleged that theglaied 15 U.S.C. 88 1692e and 1692f. And although
they have also failed to discuss 8§ 1692g, themlaint itself makes appant that Franklyn has
not pled a claim under that sextiof the FDCPA. The Court wjlhowever, dismiss this claim
without prejudice. WWR and Cldsave carried theiburden with respect to Franklyn’s claim
under 8 1692i. This claim will thuse dismissed with prejudice.

2.

The plausibility of Franklyrs Fair Debt Collection Practice Act claim against Fannie
Mae would appear to presentsaaightforward analys. he never names Fannie Mae in that
count. SeeCompl. 1 1-14.) Indeed, Franklyn specificgpleads that Harbour Portfolio and
WWR are “debt collectors” within the meaningtbg Act, (Compl. §{ 2-3), while conspicuously
omitting a comparable allegation about Fannie Méedoes allege conduct by “Defendants” as
violating the FDCPA €.g, Compl. 11 6, 8, 10), but the use of that generic term does not give
Fannie Mae fair notice of itslafjedly wrongful conduct in a caserolving six déendants with
different rolesSeeColeman v. GulletNo. 12-10099, 2013 WL 4026839, at *8 (E.D. Mich. Aug.
6, 2013) (citing casesjeport and recommendation adopte2D13 WL 5172306 (E.D. Mich.

Sept. 13, 2013). Fannie Mae reasonably assertgréTare no allegations pertaining to Fannie

14



Mae and the [FDCPA] Count shout@ dismissed for failure to state a claim.” (FNMA’s Mot. at
5.)

Franklyn responds by arguing that he pled fhatnie Mae is the “underlying lender.”
(Pl’s Resp. to FNMA's Mot. a4-5.) But even if the Court wete find that Fannie Mae held the
debt at the time of the alleged FDCPA violago creditors are genenalhot “debt collectors”
under the Act because a creditor suffers busioessequences if it duns those who borrow from
it. Seel5 U.S.C. § 1692a(4), (6)(F); S. Rep. 96382, at 2 (1977). Recogimg this, Franklyn
points to 15 U.S.C. § 1692a(6). (Pl.'s RespFMMA’s Mot. at 4-5.) That paragraph provides:
“the term [debt collector] includes any credit@no, in the process of collecting his own debts,
uses any name other than his own which wantticate that a third peon is collecting or
attempting to collect such debts.” 15 U.S.C. § 1692a(6). This paragraph of the Act does not help
Franklyn because he did not plethéht Fannie Mae used Harbd®ortfolio or WWR as a mere
conduit to collect debts, when Fannie Mae wagact the entitydriving the collection.See
Vincent v. The Money Storé36 F.3d 88, 103 (2d Cir. 2013)\(V]hen determining whether a
representation to a debtor indicates that adtpiarty is collecting or attempting to collect a
creditor’s debts, the appropriate inquiry is whetihe third party is making bona fide attempts to
collect the debts of the creditor whether it is merely operag as a ‘conduit’ for a collection
process that the creditor controls¢j; Bridge v. Ocwen Fed. Bank, FS81 F.3d 355, 360 (6th
Cir. 2012) (noting—where neither defendant wageditor—that “the [Platiffs] have alleged
that they received collection letters regardingifRiff] Lisa Bridge’s morgage from an agent or
arm of Defendants, the law firof Moss, Collis, Stawiarski, Morris, Schneider and Prior, LLC.
For the purposes of a 12(b)(6) motion, this gdlion may also bring Defendants within the

statutory definition of a debt collectander the second sentence of § 1692a(6).”).
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In short, Franklyn has not pled a FDCPA claim against Fannie Mae because he has not
adequately pled that Fannie Meea debt collector within theneaning of the Act. Under his
theory, Franklyn needed to set forth factostter permitting the reasonable inference that
Fannie Mae both held the debtthé time of the alleged FDCPA violations and was attempting
to collect on that debt tbugh the conduit of Harbour Portfolio or WWR. The Complaint does

neither.

C.

Count VI of the Complaint asserts a RaelegtInfluenced Corrupt Organizations Act
violation against Defendants Har Portfolio, RECA Propertie$yational AsseAdvisors, and
two Defendants presently moving for dissal: WWR and Fannie Mae. (Compl. 1 63.)

The Racketeer Influenced Corruptg@nizations Act states in part,

It shall be unlawful for ay person employed by or assatedd with any enterprise

engaged in, or the activities of which exf, interstate or foreign commerce, to

conduct or participate, dirdg or indirectly, in the onduct of such enterprise's

affairs through a pattern eficketeering activity or diection of unlawful debt.

18 U.S.C. 8§ 1962(c). To state a RICO claimarfklyn must allege facts making each of the
following plausible: “(1) conduct (2) of an enteige (3) through a patter(4) of racketeering
activity,” Sedima, S.P.R.L. v. Imrex Co., In€/3 U.S. 479, 496 (1985).

A RICO “enterprise includesg union or group of individualssaociated in fact . . . for a
common purpose of engaging in a course of condBalyle v. United State§56 U.S. 938, 944
(2009). The association must have structaneaning “a purpose, relationships among those
associated with the enterprise, and longevit§igant to permit these ssociates to pursue the

enterprise’s purpose.ld. at 946. An “association in fdcenterprise requires “an ongoing

organization, formal or informal,” with the varts associates functioning as a “continuing unit.”
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United States v. Turkeité52 U.S. 576, 583, 101 S. Ct. 2524, 69 L. Ed. 2d 246 (1981). A
“properly pled RICO claim must cogently ake activity that wouldshow ongoing, coordinated
behavior among the defendants that wowdnstitute an ass@tion-in-fact.” Frank v.
D’Ambrosi, 4 F.3d 1378, 1386 (6th Cir. 1993).

A “pattern of racketeering #wity” requires “at least two @dicate acts of racketeering
activity occurring withina ten-year period.Moon v. Harrison Piping Supply65 F.3d 719, 723
(6th Cir. 2006). The predicate acts of racketepractivity are identied in 18 U.S.C. §
1961(1)(B).See Otworth v. BudnilNo. 14-1139, 2014 WL 6610446, *& (6th Cir. Nov. 21,
2014);Slorp v. Lerner, Sampson & Rothfusk. 13-3402, 2014 WL 4800100, at *14 (6th Cir.
Sept. 29, 2014). Moreover, “the tepattern itself requires the shimg of a relationship between
the predicates and of the threat of continuing activity. It is this factoconfinuity plus
relationshipwhich combines to produce a patterd.J., Inc. v. Northwestern Bell Tele. C492
U.S. 229, 238 (1989) (emphasis in original).

Franklyn has not adequately pled a RICO clahsian initial matter, it is doubtful that he
has adequately pled the “enterprise” elementnBtasimply alleges that “Defendants’ actions
and use of multiple corporate entities, multipletiea, and concerted and predetermined acts and
conduct specifically designed to defraud Pl#firdonstitutes an ‘enterprise,” with the aim and
objective of the enterprise being to perpetrate a fraud upon theifPlasing intentional
nondisclosure, material misrepresentation, andioreaf fraudulent loamlocuments.” (Compl.,

1 66.) In other words, as Begala v. PNC Bank, Ohi@14 F.3d 776, 781 (6th Cir. 2000), “the
complaint essentially lists a string of entities géldly comprising the enterprise, and then lists a
string of supposed raekeering activities in wibh the enterprise pugptedly engages.” The

Complaint is devoid of facts suggies that the behavior of the listed entities is “coordinated in
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such a way that they function as a continuing umit."While the Court thus has serious doubts
about the adequacy of this plaagl the definition of enterprisse broad and thus, the Court will
analyze the other elements.

Franklyn states that WWR received revenfrom collecting debts or foreclosing
mortgages on behalf of Harbour Portfolio. (GdmY 67.) Franklyn also says that Harbour
Portfolio (1) generated revenue “from trades Itasy from underwritten Ieses of certain assets,
especially [the Property]”; §2received profits from loan sgcing; and (3) received a
“percentage share of gross proceeds” fronrCRENational Asset Adwors, and WWR'’s debt
collection. (Compl. at 68.) It is naear which, if any, of the “deens of crimes that constitute
racketeering activity,”Slorp, 2014 WL 4800100, at *14, thisomduct implicates. Further
confusion arises because Franklyn pleads, “Eddhe RICO Defendants has received income
derived, directly or indirectly, from the patte of racketeering activity described in and
throughout each count,” (Compl. | 64), thereby appbreeferencing the allegations in all 165
paragraphs of the Complaitoreover, in his rggonse to Fannie Mae’s on, Franklyn states,
“Fannie Mae is the central actior the allegations made under@R,” (Pl.’'s Resp. to FNMA'’s
Mot. at 6); but this is confusing because, as discussed, it appears that Fannie Mae had no interest
in the Property following January 2011.

It is not the responsibilityof the Court or Defendants to sift through Franklyn’'s
Complaint to uncover which alleged conductafdlyn intended to be the predicate acts
amounting to a pattern olcketeering activitySeeFed. R. Civ. P. 8 (“A pleading that states a
claim for relief must contain[] ... a short apthin statement of the claim showing that the

pleader is entitled to relief.”). This is espéigiso where Franklyn himself requests “that he be
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permitted to submit an Amended Complaint thak mvore clearly outline the organization of and
the actions taken by the enterprise I’ Resp. to FNMA’s Mot. at 6.)

As such, Franklyn’s RICO claim will be sinissed without prejudice as to WWR and
Fannie Mae, and Franklynilbe given leave to file an amded complaint to clarify his RICO
claim if he believes, pursuant federal Rule of Civil Procedutkl, that the factsf this case
warrant allegations of racketeering activity.diebnally, Franklyn’s right to amend is without

prejudice to WWR’s, Clos’, o0FNMA'’s right to move to dimiss the amended RICO claim.

D.

In support of his breach-of-contract claimafklyn states, “Fannie Mais a party to the
mortgage loan contract. The other Defendantpblar Portfolio, accordaig to Kevin Franklyn, is
Fannie Mae’s agent. (Affidavit of Kevin Framgkl).” (Pl.'s Resp. to FNMA’s Mot. at 7.)
Franklyn cannot rely on an affidavit to oppas motion for judgment on the pleadin§se King
v. Henderson230 F.3d 1358 (table), 2000 WL 1478360, at *4 (6th Cir. 2000) (“King has
asserted that the trial judge legally erred by dismissing her complaint under Rule 12(b)(6)
because he had resorted to affidavits andich@ntary proof beyond the pleadings as support for
his conclusion that King had not alleged a austble cause of action, whereas Rule 12(b)(6)
contemplates assessment only of the sufficiency of the allegations contained within the
complaint. King’'s protest is well taken.”Y,psilanti Cmty. Utilities Atln. v. MeadWestvaco Air
Sys., LLC No. 07-CV-15280, 2008 WL 2610273, at *2.E Mich. June 30, 2008) (“[T]he
Court declines to consider Plaintiffs’ supplersnaffidavit, attachedo its response to the
motion to dismiss, for the reason that the submitted affidavit is a ‘matter outside the pleadings’
for the purposes [of] the Defendant MWC’s Rul2(b)(6) motion.”). And to the extent that

Franklyn relies on paragraph 111té Complaint—that “each of the Defendants[] sued herein

19



was the agent and employee of each of the rentaDefendants[] sued herein”—that allegation
is conclusory and the Court does not accept it as 8®elgbal, 556 U.S. at 679. Moreover, as
noted, Franklyn’s “affidavit” is unsigned and naitarized and thus is not competent summary-
judgment evidence.

Turning to the Complaint, lthough Franklyn pleads thdte and “the Defendants[]”
entered into a mortgage, he specificalllegés a “PURCHASE MONEY NOTE between . ..
HARBOUR VI, LP and... KEVIN FRANKLYN” and references “HARBOUR VI LP’s
mortgage contracts with Plaintiff.” (Compl. 4% 1 9, 19.) Indeed, his breach-of-contract count
specifically states, “Plaintiff entered into antling contract with HABOUR VI, LP regarding
the origination and/or servicingf their loans.” (Compl. § 101.)

Because the factual allegatiomsthe Complaint do not permit the reasonable inference
that Franklyn had a contract with Fanniead/ his claim that Fannie Mae breached is
implausible. See Kogelshatz v. Gendernalik Funeral Home,, I?N0. 293977, 2010 WL
4628678, at *7 (Mich. Ct. App. Nov. 16, 2010) (“Becausecontract existed, there can be no
breach....”).

The Court will, however, dismiss this ataiwithout prejudice. Fmklyn’s “affidavit”
provides that Harbour Portfolio held itself outlte Fannie Mae’s agent and that at all times he
understood that Fannie Mae owned Broperty and that Fannie Mae was his lender. (Pl.’'s Resp.
Ex. A., Franklyn Aff. 1 3, 11, 12Again, the Court will give Franklyn the opportunity, within
the confines of Federal Rule 11, to plead dashowing a plausibleoatractual relationship

between himself and Fannie Mae.
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E.

In his response to Fannie Mae’s motion, Frgnidtates, “[t]o the extent that Fannie Mae
does have an interest in the prdpdy and through its agents, Pligfihseeks to Quiet Title as to
Fannie Mae.” (Pl.’'s Resp. to FNMA’s Mot. af) 8ut Fannie Mae does not claim any interest in
the Property. (FNMA’s Mot. at 15 (“Fannie Mae does not claim an interest in the Subject
Property, thus, it is impossible for Plaintiff to attempt and quiet title against Fannie Mae.”);
FNMA's Reply at 3 (“Plaintiff utterly ignorethe documented fact thennie Mae conveyed its
interest in the Subject Property wptior to Plaintiff ever havingrgy interest at all in the Subject
Property.”).) Accordingly, Franklyn’s quiet-titidaim against Fannie Mae will be dismissed.

V.

For the foregoing reasons, the Court orders as follows.

To the extent that any count other thasu@ts | and VI was pled against WWR and Clos,
Franklyn has abandoned those counts and #neyDISMISSED WITH PREJUDICE. To the
extent that Count | alleges that WWR or Closlated 8§ 1692i of thd=DCPA, that claim is
DISMISSED WITH PREJUDICE. To thextent that Count | allegésat WWR or Cbs violated
15 U.S.C. § 16929 of the FDCPA, that clasrDISMISSED WITHOUT PREJUDICE. To the
extent that Count | alleges that WWR or Clos violated 15 U.S.@688e or 1692f, WWR'’s and
Clos’ motions to dismiss Count | are DENIBBITHOUT PREJUDICE. Count VI (RICO) as
against WWR and Clos is DISMISSED WITHOWREJUDICE to Franklyn’s right to file an
amended complaint.

To the extent that any count other than Cetritand I1X was pleaggainst Fannie Mae,

those counts as against Fannie Mae are DESWD WITH PREJUDICE. Count VI (RICO) and
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Count IX (breach of contract) as agaiRsinnie Mae are DISMISSEWITHOUT PREJUDICE
to Franklyn’s right to file an amended complaint.

Franklyn has twenty-one days from the erdfythis order (January 27, 2015) to file an
amended complaint. Franklyn is advised to ¢jaall claims not dismissed. All claims must be
pled in good faith. The Court does not grardanklyn leave to add new causes of action.

The Court hereby orders all parties to apgean status conference to discuss mediation
procedures ofrebruary 12, 2015 at 2:00 p.m.

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: January 6, 2015

CERTIFICATE OF SERVICE

The undersigned certifies thatcopy of the foregoindocument was served on the
attorneys and/or parties afcord by electronic means 0rS. Mail on January 6, 2015.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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