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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

WALTER CUMMINGS,
Case No. 14-10957

Plaintiff,
SENIOR UNITED STATES DISTRICT
V. JUDGE ARTHURJ. TARNOW
PauL KLEE, ET AL., MAGISTRATE JUDGE STEPHANIE
DAWKINS DAvIs
Defendants.

/

OPINION AND ORDER ADOPTING THE REPORT AND RECOMMENDATION [226];
OVERRULING DEFENDANT’'SOBJECTION [227]; AND DENYING DEFENDANT 'S
MOTION FOR SUMMARY JUDGMENT [201]
Humpty Dumpty sat on a wall
Humpty Dumpty had a great fall.
All the King's horses and all the king’s men
Couldn’t put humpty together again.
“Humpty Dumpty™
Walter Cummings suffered many falls ohg his time at the Gus Harrison
Correctional Facility. Though he was unahdefunction without a wheelchair and

barrier-free housing, the prison medical providers believed that Mr. Cummings

1 THE OXFORD DICTIONARY OF NURSERYRHYMES, ed. lona & Peter Opie, Oxford:
Oxford UP, 1997, pg. 213-15.
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would somehow be healed or put back thgeagain by the exercise of staggering,
crawling, or scooting up andown the stairs of his facility. During this time, Mr.
Cummings was 67-years-old, 6-feet thes tall, and wghed 275 pounds. (Dkt.
203, PagelD 1948). While he was afforde@dvheelchair fodonger travel, Mr.
Cummings was deprived the use of a whleair for short distances. He was also
moved from a cell on the first floor tocell on the second. Somehow this was to
make him whole.
After one great fall, prison guardiegyedly told Mr. Cummings, “you should
be in Hollywood, because we looked at yfait and it looked almost real.” (Dkt.
82, pg. 9). The defendants surely would have been convinced that Mr. Cummings
needed a wheelchair if, after one of hiksfehe shattered into pieces like poor Mr.
Dumpty. Though the defendants would have tiee medical certainty so important
to them, this would have been too late for Mr. Cummings, for neither all the king’s
horses nor all the king’s men can put a rhaok together again once he is broken.
Seeking redress for the deprivati of his special accommodations, Mr.
Cummings has brought claims pursuém 42 U.S.C. § 1983gainst Defendant
Roselyn Jindal, P.A. — aemployee of the private contractor Corizon — and
various other officials of the Michigabepartment of Cwmections (“MDOC”).
Before the Court is Defendant JindaWkotion for Summary Judgment [201]. All

pretrial matters, including this motion, héeen referred [46p Magistrate Judge
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Stephanie Dawkins Davis. Pursuant tol28.C. § 636(b)(1), the Magistrate Judge
held a hearing on the motion on May )19 and then issued a Report and
Recommendation (R&R) [22&n August 4, 2019.

The R&R advises the Court to denpdal’s Motion for Summary Judgment.
Defendant objected to tHR&R on August 19, 2019 [227For the reasons stated
below, the Court will overrule that obggan and follow the Magistrate Judge’s
recommendation to deny summary judgment.

FACTUAL BACKGROUND
The factual background is detth in the R&R as follows.

At all times relevant to the claims in his Amended Complaint
Cummings was confined at the Gus Harrison Correctional Facility (ARF),
and Jindal was a physician’s assistamd medical provider at ARF. (Dkt.
201 — Exhibit B, Jindal Affidavit, at § 1-2). Cummings’s claims in his
Amended Complaint arise out of two events that occurred on the same day:
his move to a wheelchair non-accessiunit after having been afforded
the accommodation of a barrier-freait during a preceding period of
months and his medical treatment aftdall down the stairs on September
26, 2013. Cummings has used a whiegilcsince about 2011 (“three plus
years” pre-dating the filing of his orital complaint). (Dkt. 82, at T 13,
Dkt. 1 at 1 13).

Neither party contests what is the medical records attached to
Jindal's motion and Cummings’ resmse; instead, they contest the
interpretation of the facts. The recsrshow the following with regard to
the wheelchair accommodations. @agust 8, 2012, Jindal ordered for
Cummings to receive an accommatidn for wheelchair use for long
distance only with a stop date August 8, 2013. (Dkt. 203 - Medical
Records, Pg ID 1945). Two weeks laten August 22, 2012, Jindal added
a further accommodation through August 8, 2013 for an attendant to assist
Cummings with movement inside tpeson. (Id. at Pg ID 1950). Despite
the August 2012 accommodations he widasrded, in the latter months of
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2012, Cummings filed kites complaining falling while trying to put his
wheelchair in his non-accessible catid requested to be moved to an
accessible cell. (Dkt. 205, Pg ID 2041}4Ble variouslyreported severe
pain in his lower back extending to tegs and feet, headaches, chest pain,
chest bruising and pain in his righand from falls in that occurred in
August and November 2012. On Noveer 28, 2012, in response to
Cummings’ complaints about inaccédssi housing, Jindal gave a verbal
order for a wheelchair accessibbleom. (Dkt. 203, Pg. ID 1959). On
November 29th, Jindal updated tEgecial accommodations to include
barrier-free housing, a wheelchair agsible bottom bunk in the cell, and
wheelchair use not limited to dastces. (Id. at Pg. ID 1963). These
accommodations were scheduled mol ®n August 8, 2013. (Id. at Pg ID
1963). However, on Janyal4, 2013, Jindal updated Cummings’ records
to reflect the following reduced spial accommodations: bottom bunk
housing, a walker for short-distean use, and a wheelchair for long-
distance use; she removed the awcwmdations for a barrier-free cell,
wheelchair-accessible housing and wheelchair use for all distances. (Id. at
Pg ID 1969). She noted that, duringsthvisit, Cummings was able to
ambulate from his wheelchair to tlegamination table with a slow but
steady gait with somesaistance — grasping surrounding objects such as a
door and bookshelf. (Id. at Pg ID 1967). She renewed the updated — i.e.
more limited — accommodations afs&reing him on September 9, 2013 for
one year. (Id. at Pg ID 1975). Dng the September 9th visit, Jindal
encouraged Cummings tocirease his exercise. (Id.).

A little over two weeks later, dendant nurse Ellenwood treated
Cummings after a fall down the staoa September 26, 2013 which was
captured on videotape. (Dkt. 15, Exihfly). Cummings complained of pain
in his lower back and the back bis head. (Dkt. 203, at Pg ID 1976).
Ellenwood saw no signs of injury tos head or lower back. Ellenwood
noted that Cummings used a wheeichHar distances but that he was
moved to a unit without an elevatorédncourage ambulation. After he had
been in healthcare for an hour, Cummit@d her that he could not climb
the stairs back to his cell and askedan elevator special accommodation.
Ellenwood notified Jindal athis request but Jindal declined to discuss it
with him. (Id.). Ellenwood gave Cumngs ice or a cold compress for his
back. (Id. at Pg ID 1977). In the criikcincident report, Ellenwood stated
that she notified Jindal that Cumminggused to get up off the gurney and
that Jindal said Cummings could “walkst fine when he wants to.” (Dkt.
205, Pg ID 2037).
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On September 27th and 30th, Cummings Kkited healthcare
complaining of back and leg pain. M&as scheduled for a medical visit on
October 1st. (Dkt. 203, at Pg ID 1979-80). Cummings presented to
healthcare on October 1st with complaiotpain. He stated that Tylenol
did not help with the pain he expeniced from having to crawl or scoot up
and down the stairs. (Id. at Pg ID 3his medical record reflects that the
“MSP” instructed Ellenwood to let @amings “rest a whé” in healthcare
after the fall. (Dkt. 203, at Pg ID 1977his record also reflects that the
“MP” was notified of Cummings comgilat that he could not the climb the
stairs and request for the elevatmcommodation. (Id.). Jindal identifies
herself as the individual who instructed Ellenwood to let Cummings rest
in healthcare (Dkt. 201, at p. 1@hd as the individual who Ellenwood
notified of the issue regarding climbingss (Id. at p. 4). It appears, then,
that the MSP and MP noted in the recoatdeast this particular record, is
Jindal. On October 12013, medical staff gavieim a hot compress and
ACE wrap and referred him to Jindak an assessment of his pain. The
nurse who treated him that day notedmmings’ complaints of pain and
having to scoot on the stairs. She wasble to assess his gait but found
that he was able to scoot himselband in a wheelchair using his feet and
that he did not appear to be in dists. (Id. at Pg ID 1983-87). Cummings
kited healthcare again on @ber 6, 2013, that Cummings’
accommodation for a barrier-free cellsmdiscontinued after it expired on
August 8, 2013, because his wheelclaacommodation was for distances
only. Kopka further indicated thatindal is the only person who can
determine accommodations. (Id.).

On October 19, Cummings sultted a request for healthcare
because he fell again trying to get his wheelchair into his cell. (Dkt. 205,
Pg ID 2059). On October 26, 2013, Cumgs complained that he hurt his
knees, hip, and lower back trying tceus shower that was inaccessible to
disabled inmates. (Dkt. 205, Pg ID 2063). Cummings also stated that
healthcare’s failure to accommodakes disabilities made it unsafe,
difficult, and painful to move in #prison. (Id.). The nurse responding to
the kite stated that the informatibad been forwarded to the housing unit
manager (“HUM”) and that Cummings wacheduled to see a nurse for an
evaluation of his pain. (Id. at Pg ID 2064). On October 30th, a nurse
reviewed Cummings’ complaints abduwving to crawl on the stairs and
having an inaccessible cell and show@kt. 203, at Pg ID 1998). The
nurse indicated that the nursing siyieor addressed the issue with the
“‘MP.” The MP stated that Cumminggas able to walk up and down the
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stairs and that he had an accomntiottafor wheelchair use for distances
only. On November 2, 2013, Cummgis kited healthcare again for pain
from crawling up and down the stairs. (Dkt. 205, at Pg ID 2065). The
responding nurse explained that if beuld not walk on the stairs, he
should try scooting instead of cramgj. (Id. at Pg ID 2066). She further
explained that Cummings could use Handrail to assist him in lowering
himself to a seated position on the stair and to use his upper body strength
to move along the stair treads. éSlsaid he would experience less
discomfort as his strength increased. (Id.).

On November 4, 2013, Jindal rewed Cummingsiedical chart.
She noted that Cummingad been complaining @fequent falls or injury
due to living in a non-handicap cellndal stated that they would discuss
the issue at the next “CCC” visit. kb 203, at Pg ID 2000). On November
30, 2013, Cummings sent a kite teafthcare complaining of pain in his
buttocks, wrist, right shoulder, lowdack, hips and knees related to
scooting up and down the stairs. (Id. at Pg ID 2002). The next day, non-
party Nurse Velarde responded t@ tkite, commentinghat Cummings
should continue to work on increagihis strength, increase the amount of
time he spends on his feet, and wark his balance and coordination.
Velarde stated that Cummings cowd more to improve his function
himself than could be done by nursioghis medical provider. (Id.). On
December 7, 2013, he submitted anottiee about falling while scooting
up and down the stairs, hurting hinfséDkt. 205, Pg ID 2071). He was
scheduled for an appointment for exation of his injury and concerns.
(Id. at Pg ID 2072). Cummings sdr. Brady on December 9, 2013 for
issues including musculoskeletal/bAciee pain. Dr. Brady noted that
Cummings had an accommodatiorr ® wheelchair for distances but
appeared to use the wheeaahall the time. (Id.). Dr. Brady stated that he
would discuss Cummings’ issues witlf§tmore familiar with his care to
see if other accommodations were avaéda (Id. at Pg ID 2005). This is
the last medical record until his traesto another prison a few weeks later
on January 2, 2014. (Dkt. 203, at By2006). A physicia’s assistant at
the new facility continued the spatiaccommodation ordered by Jindal:
bottom bunk housing, a walker, and whodalir for distance on January 31,
2014. (Id. at Pg ID 2014). OnJanuary 13, 2015, Cummings’
accommodations were changed liowa for “permanent” wheelchair use.
(Id. at Pg ID 2016). On April 102015, Cummings received a special
accommodations order for a handicappphower, a wheelchair pusher, and
barrier free/wheelchair accessilileusing on the ground floor with no
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steps, in addition to the permaneavteelchair use. (Id. at Pg ID 2021,

2022).

In her affidavit attached to herotion for summary judgment, Jindal
recounts the involvement she hadCimmmings’ medical care based on the
medical record beginning in August 2012 until his transfer to another
prison on January 21, 2014, as recedrabove. (Dkt. 201-2, 11 3-22). She
avers that, in her medical judgment was important to encourage
Cummings to ambulate and improve higsgth, rather than simply resign
himself to life in a wieelchair. (Id. at 1 25).

R&R 2-10 (footnotes omitted).
PROCEDURAL BACKGROUND

Plaintiff filed this suitpro seon March 4, 2014. [Dkt. # 1]. Roselyn Jindal,
P.A., was not served until October 4, 203ie filed a Motion to Dismiss [127] on
November 30, 2017. Following its adapti of the Magistrate Judge’s August 19,
2018 R&R [185], the Court issd an Order [191] granting in part and denying in
part the motion. Plaintiff's ADA and Michan medical malpractice causes of action
were dismissed, but his claims for delidnerindifference for lack of proper medical
accommodations and care were not.S@ptember 12, 2019 dlCourt provisionally
appointed counsel [192] for Plaintiff.

On October 17, 2018, after receiving permission from the Court to file a
second motion under the Rule 56 standarefendant Jindal filed her Motion for
Summary Judgment [201]. That motion wakyfbriefed, and the Magistrate Judge
conducted a hearing on May )19. She filed an R&R226] on August 4, 2019.

Defendant filed Objections [22T7) the R&R on August 19, 20109.
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STANDARD OF REVIEW

The Court conducts de novo review alfjections to a Magistrate Judge’s
Report and Recommendation amlispositive motion28 U.S.C. § 636(b)(1)(c).

Summary judgment is appropriate tiife pleadings, depositions, answers to
interrogatories, and admissionsfde, together with the afflavits, if any, show that
there is no genuine issuetasany material fact anddhthe moving party is entitled
to a judgment as a matter of law.’ed- R. Civ. P. 56(c). Movant bears the burden
of establishing that there are no genuissues of material fact, which may be
accomplished by demonstrating that tlen-movant lacks evidence to support an
essential element of his cas€elotex Corp. v. Catretd77 U.S. 317, 322 (1986).
Non-movant cannot rest on the pleadings and must show more than “some
metaphysical doubt as to the material factgldtsushita Elec. Indus. Co., Ltd75
U.S. at 586-87. Non-movant must “go beydhd pleadings and by . . . affidavits,
or by the ‘depositions, answers to interrtmgees, and admissions on file,” designate
‘specific facts showing that there is a genuine issue for tridefotex Corp.477
U.S. at 324 (quoting Rule 56(epee also United States v. WRW Cpf§86 F.2d
138, 143 (6th Cir. 1993).

ANALYSIS
Because the “unnecessary and wantolictidn of pain” violates the Eighth

Amendment, “deliberate indifference to aspner’s serious illness or injury states a
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cause of action under 8§ 198F5telle v. Gamble429 U.S. 97, 104 (1976). An
Eighth Amendment deliberate indifferenaealysis has both an objective and a
subjective componentFarmer v. Brennan 511 U.S. 825, 832 (1994). These
components are the grounds for Defendant’'s first and second objections.
Defendant’s third and fourth objectiongdo more specific fidings in the R&R.

Objection # 1: TheObjective Component

The objective component ask#ether the harm inflicted by the officials’
conduct is sufficiently serious twarrant constitutional protectioriHudson v.
McMillian, 503 U.S. 1, 2 (1992). BnR&R noted that after Jindal discontinued his
accommodations, Cummings fell at least three more times — on September 26,
October 19, and Decembé— before he wasansferred to a new facility and given
full wheelchair accommodations. (R&R7). Nonetheless, despite Cummings’
repeated complaints, Defendant Jindahthued to deny him wheelchair use for
short distances, preferring that he attempvatk the best that he could in order to
alleviate his other medicaonditions. (Id. at 18). Cumimgs continued to injure
himself while he haphazardly maneuveresbad the prison, requiring repeated trips
to healthcare for pain treatments. (Id.).

Defendant in her objections cast kecision to limit Cummings’ wheelchair
access to “long distance” only as a legitienmedical treatment decision. Defendant

cites a footnote for the proposition that “whe prisoner hasceived some medical
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attention and the dispute is over the quiey of the treatment, federal courts are
generally reluctant toegond guess medical judgmerasd to constitutionalize
claims which sound istate tort law."Westlake v. Luca$37 F.2d 857, 860, n. 5
(6th Cir. 1976). This is true, but a reluatanis not a refusal, as the line following
that quoted by Defendant reads, “[o]f ceeirin some cases the medical attention
rendered may be so woefullyadequate as to amountno treatment at allltl. This
court is ultimately guided by the holdirtgat the footnote was explaining: “a
prisoner who is needlessly allowed to suff@in when relief is readily available
does have a cause of actioramgt those whose deliberatelifference is the cause
of his suffering.”"Westlake537 F.2d at 860.

Indeed, “officials may not entirely inkte themselves for liability under 8
1983 simply by providing some measure of treatmeldties v. Muskegon Cnty
625 F.3d 935, 944-45 (6th Cir. 2010) (quotMgCarthy v. Place313 Fed.Appx,
810, 814 (6th Cir. 2008)). “[[@]iberate indifference malye established in cases
where it can be shown thatafendant rended ‘grossly inadeque care’ or made
a ‘decision to take an easier but leffscacious course of treatmentltl. From the
evidence on the record, as®nable jury could find that Cummings suffered serious
harm from grossly inadequate treatmé&himmings’ difficulty ambulating was well
documented and routinely observe®e¢Dkt. 205, PagelD 2037; 2039-2053).

Summary judgment is not appropriate es a reasonable jury could find that
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requiring a 68-year-old-man to “scoot” @nd down stairs when he cannot walk,
despite his back pain and frequéalts, was grossly inadequate.

Objection # 2: The Subjective Component

The subjective component to the ElglAimendment analysis asks whether
prison officials acted with a “sfi€iently culpable state of mind.Hudson v.
McMillian, 503 U.S. 1, 20 (1992). Proving thatadficial was merely negligent does
not establish liability. A plaintiff must proviaat a prison official acted recklessly,
or with wanton disregard for the health and safety of the plaiRifiner, 511 U.S.
839-840. Plaintiff must show that Defemdid'subjectively perceived facts from
which to infer a substantial risk to the pmer,” that Defendant “did in fact draw the
inference,” and that Defendatihen disregarded that riskRichko v. Wayne Cty
819 F.3d 907, 915-16 (6th Cir. 2016).

The Magistrate Judge found th#tere were ampldacts from which
Defendant could haveferred a serious risk of harm to Plaintiff. The R&R noted
that Cummings had lived in wheelchair accessible housing accommodations from
November of 2012 to September 26, 281r&deed, Defendantrlilal originally gave
the verbal order that Plaintiff be given full wheelchair accommodation and a

wheelchair accessible room after Pldintomplained in his November 28

2 Defendant’s objection tthis date is discusséuifra at Objection # 3.
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appointment of his November 20, 20i&l. (Dkt. 203, PagelD 1957, 1963).
Defendant countermanded this orderdweling her January 14, 2013 chronic care
visit with Plaintiff, where she ordereglheelchair use for long distance only (Dkt.
203; PagelD 1967-1969.). Whethihnis change went into effect immediately, as
Defendant claims, or not until SeptemberPéantiff claims, is irrelevant. By mid-
autumn of that year Plaintiff was fallinga@atedly and complaining of pain incurred
from crawling up and down stairs ancwating to the shower. (R&R 20).

Defendant Jindal was aware of Cumminigdls as late as November 4, 2013,
when she wrote on his charpdate “c/o frequent fallsjury due to no handicap
cell.” (Dkt. 203, PagelD 2000). Defenda&mew that Plaintiff weighed between 250
and 275 pounds and was 68-years-old, sashkl easily infer that any one of these
falls could be catastrophic. Given the centrality of Defendant Jindal’'s role in
Plaintiff's treatment, a reasonable jury abwertainly find that Jindal did in fact
make that inference. If she did, the nstap of the inquiry would ask whether she
disregarded that risk.

Defendant’s objection focuses on the dision medical officials in prisons
are afforded when balancing competingdmael considerations. By her account, she
was prodding a recalcitrant patient into eéx&ing more in order to help him recover
his strength and lessen his many healtblgms. To credit this account, however,

would be to take the evidence in the light most favorable to Defendant, which is not
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the standard. Indeed, the esate of Plaintiff's inability to move safely around the
facility, combined with Jind&s comment that he coultialk when he wants to,”
suggests that rather than weighing tisks of a long-distance only wheelchair
assignment against its health benefits, Jimged simply disregarding those risks.

Defendant is right that courts shoulot second-guess a medical practitioner’s
choice of one legitimate coursé treatmenbver anotherSee Estelle429 U.S. at
107. Ultimately, however, the record doest establish beyond reasonable dispute
that Jindal’'s actions were the productsndasured medical decisions rather than
those of a cavalier disregard of her prefetredtment plan’s risks. This is therefore
a question for a jury.

Objection # 3: Date of Spe@l Accommodations Reduction

Plaintiff in his Amended Complaintwice states that his special
accommodations were not terminated udéptember 26, 2013. (Dkt. 82 |1 15, 55).
The Magistrate Judge credited these stat@mfor purposes of adjudicating this
motion, because Defendantchaot disputed them. (R&R 4, n 2). In her objection,
Defendant argues that she did in fat$pute these statements, presumably by
implication, because they are contradidbgdan affidavit attached as an exhibit to
her motion. This affidavit melgnotes what is already urgiuted by all parties, that
Defendant Jindal ended Plaintiff's wheelchair-accessible cell accommodations on

January 14, 2013SgeDkt. 201-2, PagelD 1925-1926he affidavit is silent on
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when Plaintiff was actually moved to anatloell. It therefore cannot be said that
the date of Plaintiff's move is an usguted fact on which summary judgment can
be granted.

That aside, even if Defendant ight and Plaintiff was moved immediately
following her January 14, 2013 order, the fact that Plaintiff may have avoided falls
for nine months before beginning tdlfrequently does not excuse Defendant’s
deliberate indifference to his poor cotain between his September 26, 2013 fall
and his transfer from the facility. WhéHaintiff was moved and what Defendant
observed were the effect oftrmove would certainly belsvant to a jury, of course.
In this sense Defendant’s objection has walged another question of material fact.

Objection # 4: Weighing Evidence

Defendant argues that the Magistratelge made impermissible credibility
determinationsSee Keweenaw Bay liadi Cnty. v. Risingd77 F.3d 881, 886 (6th
Cir. 2007) (“[w]eighing of the evidence onaking credibility determinations are
prohibited on summary judgment”). Firdbefendant argues that the Magistrate
Judge erred when she determined Mat Cummings was “ver large” and that a
fall down the stairs could result in seriaogiry. It is not clear whether Defendant
is disputing a) the R&R’s statement thatn@uings is six feet and seven inches tall
and 250 pounds, b) that this is “very laygor c) that someone of Cumming’s age

and size could suffer serious injury frarfall down the stairs. These findings are
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not credibility determinations, however. Mr. Cummings’ height and weight were
measured by Roselyn Jindal, P.A. ancedatn his Chronic Care Visit reportSeg
e.g., Dkt. 203, PagelD 1948)aken in the light most favorable to Plaintiff, as
appropriate on summary judgniethe Magistrate Judge wa&orrect to find that a
reasonable jury could find that serious injury would result if Cummings fell down a
flight of stairs.

Defendant next objects that the Magistrate Judge inappropriately found that
Jindal's statement that Cummgss could “walk just fine wén he wants to” pertained
to “whether she appreciated the risk agwlored it.” Again, the Magistrate Judge
was not acting as a fact-finder, but onlyretaling evidence that a reasonable jury
could use to make a certaletermination. How Jindal'satements pertained to her
state of mind is a fact question, and theuf@ is satisfied that the Magistrate Judge
referenced them as such, without making factual findings.

CONCLUSION

The evidence, taken in the light mostdeable to Plaintiff, tells a story of a
man who needed special aoemodations — including ¢hfull use of a wheelchair
and barrier-free housing — was deprivedhafse accommodations, and was injured
and humiliated as a resulDefendant interprets thevidence in a light more

favorable to her position. She suggests shatlimited Plaintiff’'s wheelchair use in
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an effort to build up his strength and amedte his more serious health problems. A
jury, not a judge, must choose betwdlkese two competing narratives.

A prison system that forces its inmatestawl, shimmy, scoot, or stagger up
and down stairs is more medieval thaodarn. At least in Humpty Dumpty’s time
none would have the audacity suggest that when otets a fragile man fall one
does his health a favor. Prisons punisbsthwhom they confine, but they do not
exist to shatter them. Drawing all factudirences in Plaintiff's favor, the MDOC'’s
restriction of Mr. Cummings’ accommatifazns was an affront to the Constitution
and a betrayal of all in this state whenignly trust that their prisons are being
operated in a just and civilized manner. Tihéd may be an isolated incident is little
comfort to the Court: an egg only needak once before it is lost. A prisoner can
seek damages under § 1983, but the federal courts cannot put him back together
again.

The Report and Recommaation [226] is herebyDOPTED and entered as
the findings and conclusions of the Court.

IT IS ORDERED that Defendant’s Motion faSummary Judgment [201] is
DENIED, and her Objections [227] to the R&R & ERRULED .

SO ORDERED.

[s/Arthur J. Tarnow

Arthur J. Tarnow
Dated: September 27, 2019 Sertmited States District Judge
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