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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
JEFFREY WELTHER,
Plaintiff, CIVIL ACTION NO. 14-CV-11001
VS. DISTRICTJUDGESTEPHENJ. MURPHY llI
MAGISTRATE JUDGE MONA K. MAJZOUB

SCHLOTTMAN & WAGNER, PC,
aMichiganProfessionaCorporation,

Defendant.
/

OPINION AND ORDER GRANTING PLAINT IFF'S MOTION TO FILE FIRST
AMENDED COMPLAINT [25] AND GRANTING PLAINTIFF'S MOTION FOR ORDER
TO SHOW CAUSE [39]

Before the Court are Plaintiff’'s Motion tol&iFirst Amended Complaint (docket no. 25)
and Plaintiff's Motion to Have Knberly Crane Show Cause as to Why She Should Not Be Held in
Contempt of Court for her failure to respondatsubpoena under Fed. R. Civ. P. 45 (docket no.
39). Defendant filed a Responge Plaintiff's Motion to Filea First Amended Complaint.
(Docket no. 30.) The Motions were referredite undersigned for consideration. (Docket nos.
28 and 42.) The Court dispenses with oral argt pursuant to E.D. Mich. LR 7.1(e). The
Motions are now ready for ruling.

l. Background

Plaintiff Jeffrey Welther filed his initiaComplaint on March 7, 2014, against Defendant
Schlottman & Wagner, P.C., a law firm basediacomb County, alleging violations of the Fair
Debt Collection Practices Act, 15 U.S.C. 8 169R[PA), and the Michigafollection Practices
Act, MCL § 445.251 (MCPA), stemming from Defemdfa attempt to collect a $220.00 debt and

1

Dockets.Justia.com


http://dockets.justia.com/docket/michigan/miedce/2:2014cv11001/289521/
http://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2014cv11001/289521/48/
http://dockets.justia.com/

$185.00 in associated costs. (Retno. 1.) The parties initidisclosures under Rule 26(a)(1)
were due on September 12, 2014, and discoveryonamtinue througkebruary 28, 2015. Sée
docket no. 15.)

On October 7, 2014, Plaintiffiéd his instant Motion to Fil&irst Amended Complaint,
which seeks to add attorney Richard Wagner, dartner at Schlottman & Wagner, as a defendant
in this matter. (Docket no. 25.) And on Oer 13, 2014, Plaintiff’'s counsel served a subpoena
on Kimberly Crane pursuant to Fed. R. Civ4B, requesting that sheroduce certain board of
director’'s meeting minutes from the NorthdgoTowne House Improvement Associatiorsee(
docket no. 39 at 11, 14.) The regtesl documents wete be produced to &intiff's counsel by
5:00 p.m. on November 13, 2014, but Ms. Crane did not respofsde dpcket no. 39.)
Plaintiff’'s counsel contacted Ms. Crane on Novem®0, 2014, to inquire de the status of the
production, but again, she did not respon&ee(d. at 21.) Plaintiff then filed his instant Motion
to Show Cause asserting that Ms. Crane should be held in contempt of court for her failure to abide
by the subpoena, that she should be ordered to produce the requested documents, and that
Plaintiff's counsel be awarded costs associatig filing Plaintiff's Motion. (Docket no. 39.)
Il. Plaintiff's Motion to Amend

A court is to allow parties to amend theleadings freely “whefustice so requires.”
Fed.R.Civ.P. 15(a)(2). “A party seeking to amend an answer must act with due diligence if it
intends to take advantage[Bfule 15's] liberality.” Saginaw Chippewa Indian Tribe of Michigan
v. Granholm, 05-10296, 2008 WL 4808823, at *8 (E.D.di Oct. 22, 2008) (Ludington, J.)
(internal quotation omitted). “A court may deny leave to amend when a party unnecessarily

delayed in seeking amendment, thereby [Jcaugnegudice to the other party or unduly delaying



the litigation.” 1d. (citation omitted). “In determining what constitutes prejudice, the court
considers whether the assertion of the new claim or defense would: [(1)] require the opponent to
expend significant additional resources tonduct discovery and prepare for trial; [(2)]
significantly delay the resolution dhe dispute; or [(3)] preverthe plaintiff from bringing a

timely action in another jurisdiction.”ld. (citation omitted). A court may also deny leave to
amend when the proposed amendment would be fufke Yuhasz v. Brush Wellman, Inc., 341

F.3d 559, 569 (6th Cir. 2003). To determine whetdreamendment would be futile, the Court
determines whether the amendment could surviveton to dismiss pursuant to Rule 12(b)(6).
Keely v. Department of Veterans Affairs, 10-11059, 2011 WL 824493, at *1 (E.D. Mich. Mar. 3,
2011) (Majzoub, M.J.) (citation omitted).

When deciding a Motion under Rule 12(b)(6) ttourt must “construe the complaint in
the light most favorable to the plaintiff, accept its allegations as true, and draw all reasonable
inferences in favor of the plaintiff.”Directv, Inc. v. Treesh, 487 F.3d 471, 476 (6th Cir. 2007);
Inge v. Rock Fin. Corp., 281 F.3d 613, 619 (6th Cir. 2002). Tlaintiff must povide “a short
and plain statement of the claim’ that will gitlee defendant fair notice of what the plaintiff's
claim is and the grounds upon which it restsConley v. Gibson, 355 U.S. 41, 47 (1957) (quoting
Fed.R.Civ.P. 8(a)(2)). But this statement “mhstenough to raise a rigta relief above the
speculative level.Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). The plaintiff
cannot rely on “legal conclusions” gthreadbare] recitals of thelements of a cause of action;”
instead, the plaintiff must pledtfiactual content that allows ¢hcourt to draw the reasonable
inference that the defendantiable for the misconduct allegeddshcroft v. Igbal, 556 U.S. 662,

678 (2009). This “facial plausibility” is reqed to “unlock thedoors of discovery.”Id. To



make this determination, thgbal Court set out the folleing two-step analysis:
[A] court considering a motion to dises can choose to begin by identifying
pleadings that, because they are no maae ttonclusions, are not entitled to the
assumption of truth. Whiléegal conclusions can @vide the framework of a
complaint, they must be supported Igctual allegations. When there are

well-pleaded factual allegations, a court should assume their veracity and then
determine whether they plausibly gikge to an entitlement to relief.

Id. at 679.

Plaintiff seeks leave to amend his Complaint to add attorney Richard Wagner, Jr. as an
individual defendant in this matte Plaintiff asserts that Mr. Vigaer is a proper defendant in this
matter because he is a “debt collector” as definethe FDCPA, and the celttion letters sent to
Plaintiff by Schlottman & Wagner, P.C. containdr. Wagner’s signature block. (Docket no. 25
at 8-10.) Plaintiff argues that he failed taclude Mr. Wagner as a defendant in the initial
Complaint because he has “since learned thataRictWagner, Jr., a named partner at Schlottman
and Wagner, is a debt collector under the FDCPAJ. gt 9.) Defendant’s only substantive
response in opposition of Plaintiff’'s Motion is tliAaintiff must be seekg to add Mr. Wagner as
a defendant to harass defendant and enhance itsdeasse Plaintiff was aware before he filed his
initial Complaint that Mr. Wagner’'s name was oe gignature block of the letters and that Mr.
Wagner was a partner at Schlottman & Wagner, P.C. (Docket no. 30.)

Defendant draws the Court’s attentionNbC.L. 8 450.1285(2) for the premise that a
member of a professional firm mde held liable for his individliacts. (Docket no. 30 at 2.)
But Section 450.1285 does not automatically pagslitia on to a Professional Corporation’s
partner in his individual caeity when the corporatioms found liable for wrongdoing.
Moreover, Defendant has provided reason to suggest that allogiPlaintiff’s Motion to Amend
would prejudice defendant in any way. Therefathe Court will grant Plaintiff’'s Motion to
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Amend.
lll.  Plaintiff's Motion to Show Cause

Fed. R. Civ. P. 45 governs the issuancaibpsenas for the discovery of information from
third parties. Rule 45(e) provides that the “isgucourt may [on its own or on a party’s motion]
hold in contempt a person who, having beenexijwith a subpoena], fails without adequate
excuse to obey the subpoena.” Fed.R.CivkB(e). Ms. Crane was properly served with
Plaintiff’'s subpoena in this matter, and shiethto properly produce the requested documents.
She has filed no objection, has not moved to lgtiaes subpoena, and hag responded to Plaintiff
in any manner. Therefore, the Court will gr&aintiff's Motion and will order Ms. Crane to
appear and show cause why she &haot be held in contempt oburt for his failure to produce
materials for inspection as directed. The Cuulitalso order Ms. Crane to produce the requested
documents at or before the time of the hearing and will determine whether costs are appropriate at
the time of the hearing.

IT IS THEREFORE ORDERED that Plaintiffs Motion to File First Amended
Complaint [25] iSGRANTED. The Amended to Complaint to be filed Agril 24, 2015.

IT IS FURTHER ORDERED that Plaintiff's Motion for Oder to Show Cause [39] is
GRANTED IN PART as follows:

e Kimberly Crane is ordered to appearMay 6, 2015, at 2:00 _p.m.in Room 642 of

the Theodore Levin United States Cihwause, 231 W. Lafayette Blvd., Detroit,
Michiganand show cause why she should not ibeld in contempt of court for her
failure to produce materials in response to a subpoeran October 13, 2014;

e Kimberly Crane is order to produce ttlecuments requested in the October 13, 2014



subpoena at or before the hearingMay 6, 2015 at 2:00 p.m.and

e The Court will determine whether costs amgpropriate with regard to Plaintiff's
Motion at theMay 6, 2015hearing.

Pursuant to Fed. R. Civ. P. 72(tje parties have a period ofifteen days from the date of

this Order within which to file any written appéalthe District Judge asay be permissible under

28 U.S.C. 636(b)(1).

Dated: April 14, 2015 s/ Mona K. Majzoub
MONAK. MAJZOUB
UNITED STATES MAGISTRATE JUDGE

PROOF OF SERVICE

| hereby certify that a copy of this Repartd Recommendation was served on counsel of
record and on Kimberly Crane, at 124C3ristine, Mt. Clemens, Ml 48043,0n this date.

Dated: April 14, 2015 s/ Lisa C. Bartlett
Case Manager




