Gjokaj et al v. HSBC Mortgage Services Inc. et al Doc. 13

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

SHACE GJOKAJ and VATA GJOKAJ
Plaintiffs,

V. CaséNo. 2:14-cv-11119
HonorabléatrickJ. Duggan

HSBC MORTGAGE SERVICES, INC.,

and MORTGAGEELECTRONIC

REGISTRATION SYSTEMS, INC.

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION TO
DISMISS PLAINTIFES' AMENDED COMPLAINT

Plaintiffs Shace Gjokaj and Vajokaj initiated this action against
Defendants HSBC Mortgadgervices, Inc. (‘HSBC”) and Mortgage Electronic
Registration Systems, Inc. (“MERS”) inas¢ court to redresdleged improprieties
in the foreclosure of their home. Datiants timely removed the action to this
Court and eventually filed a motion dessmiss Plaintiffs’ Amended Complaint
pursuant to Federal Rule of Civil Pralcee 12(b)(6). This motion, which in
addition to dismissal seeks the impositiorsahctions against Plaintiffs’ counsel,
is presently before the Court. Havingelenined that oral argument would not
significantly aid the decision processetGourt dispensed with oral argument

pursuant to Eastern District of Michigancal Rule 7.1(f)(2). For the reasons
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stated herein, the Court declinesrtgpose sanctions but otherwise grants
Defendants’ Motion and dismisséhe action with prejudice.

l. FACTUAL AND PROCEDURAL BACKGROUND
A. The Note, Mortgage,and Eventual Foreclosure

On May 2, 2006, Plaintiffs accegat a $255,000 loan from M&I Bank FSB,
and, in exchange, executed a promigswte secured by a mortgage on real
property commonly known as 3934 Lancafleve, Sterling Heights, Michigan
(hereinafter, the “Property”). (MortgagDef.’s Mot. Ex. 1.) The Mortgage,
executed in favor of MERS, “solely #shominee forlLender and Lender’s
succssors and assigns[,]” designates MBRShe mortgagee under this Security
Instrument.” [d.) The Mortgage was recordadth the Macomb County Register
of Deeds on June 12, 2006, at Liber 17917, page 263. (

MERS subsequently assigned theriage to HSBC on December 18,
2012. An assignment reflecting this tséer was recorded with the Macomb
County Register of Deeds on Janudby 2013, at Liber 21842, page 669.
(Assignment, Defs.” Mot. Ex. 2.)

Plaintiffs eventually defaulted on their loan obligations by failing to remit
timely payments. Plaintiffs’ pleading doest go so far as to admit the default
outright; however, Plaintiffs make sevesadlegations regarding a request for a loan

modification, which implicitly suggests thBtaintiffs were unable to keep up with



their payment obligations pursuantthe original loan agreementSde, e.g. Am.
Compl. § 13 (“Plaintiff [sic] timely subrtied a request for a loan modification
packagel[.]”).) Further, Plaintiffs do not refute Defendants’ statement that
“Plaintiffs defaulted on thir payment obligation anlthve not made a payment
since March 2010.” (Defs.’ Br. 2.)

As a result of Plaintiffs’ default, HSBC initiated a foreclosure by
advertisement under Michigan’s statutory schéngdm. Compl. § 12.) The first
of four notices of foreclosure appedrin the Macomb County Legal News on
February 8, 2013. (Aff. of Publication atta Sheriff's Deed, Def.’s Mot. Ex. 3.)
On July 12, 2013, the Property was sola aheriff's sale; HSBC purchased the
Property for $127,500.1d.) The deed issued at thkeriff's sale was recorded
with the Macomb County Regfer of Deeds on July 12013, at Liber 22278, page
527. (d.) The statutory redemption periedpired on January 12, 2014, without
Plaintiffs having redeemed. (Defs.’ Br. 3.)

B. Court Proceedings
On January 13, 2014, a day after the close of the statutory redemption

period, Plaintiffs filed a complaint ithe Circuit Court for Macomb County in

! Plaintiffs’ Amended Complaintantends that Defendants caused the
institution of foreclosure proceedingslowever, MERS asghed any interest it
held in the Mortgage on December 18, 2Qdriyr to the initiation of foreclosure
by advertisement proceedings.

3



Macomb County, Michigaf.(Compl. attach. Noticef Removal as Ex. 1.)
Defendants received a copy of this comptlan February 142014, and, on March
14, 2014, Defendants removiuk action to this Court pursuant to 28 U.S.C. 88
1332, 1441(a), and 1446. On March 2@14, Defendants sought dismissal of
Plaintiffs’ Complaint pursuant to Federal lBwf Civil Procedure 12(b)(6). In lieu
of responding to Defendants’ Motion, Plaifs’ filed an amended complaint as of
right within the twenty-one day period set forth in Rule 15(a)(1)(B).

Plaintiffs’ Amended Complaint contas eight counts against both named
defendants: Count | — Fraudulent Misregentation; Count Il — Breach of
Contract; Count Il — Violations of ¢hReal Estate Settlement Procedures Act
(“RESPA”), 12 U.S.C. § 260&t segand of the Truth in Lending Act (“TILA"),
15 U.S.C. § 106&t seq® Count IV — Violation ofl5 U.S.C. § 1639; Count V —
Quiet Title; Count VI — Violation oMichigan Compiled Laws 8§ 600.32@4 seq;
Count VIl — Slander of Titleand Count VIII — InjunctivdRelief. While far from a
model of clarity, it appears that Plaifgifallegations of wrongdoing relate to

“Defendants[’] fail[ure] toprovide proper disclosures” related to the terms of the

? Plaintiff's original complaint set fth two counts: Count | — Quiet Title
and Count Il — Violation of Michigan Compiled Laws 8§ 600.3205a.

* The Court cautions Plaintiffs’ couslsagainst combining two distinct
claims in a single count.

4



loan at origination as well as to Defenti purported failure to comply with
Michigan’s loan modification states. (Am. Compl. 11 11, 13-14.)

After obtaining an extension of tinte which to respond to Plaintiffs’
Amended Complaint, Defendants once adgded a Rule 12(b)(6) motion seeking
dismissal of the entire action. In additimndismissal, Defendants seek attorney’s
fees pursuant to 28 U.S.C. § 1927 due tcatleged frivolity of the claims asserted
by Plaintiffs’ counsel. (Defs.” Br. 17.This motion has been fully briefed.

.  GOVERNING LEGAL STANDARD

A motion to dismiss under Federal RoleCivil Procedure 12(b)(6) allows
the Court to assess whether a plaintifftsadings state a claim upon which relief
may be granted. Fed. R. Civ. P. 12(b)(8s articulated by the Supreme Court of
the United States, “[t]o survive a motitmdismiss, a complaint must contain
sufficient factual matter, accepted as truéstate a claim to teef that is plausible
on its face.” Ashcroft v. Igbgl556 U.S. 662, 678, 129 S. Ct. 1937, 1949 (2009)
(quotingBell Atl. Corp. v. Twomb|y650 U.S. 555, 570, 127 S. Ct. 1955, 1974
(2007)). This facial plausibility stalard requires claimants to put forth “enough
fact[s] to raise a @sonable expectation that discovery will reveal evidence of” the
requisite elements of their claim$wombly 550 U.S. at 557, 127 S. Ct. at 1965.
Even though a complaint need not contaletailed” factual allegations, its

“factual allegations must be enough to eagsright to relief above the speculative



level.” Ass’n of Cleveland Fire Fighters v. City of Clevelab@2 F.3d 545, 548
(6th Cir. 2007) (citingfwombly 550 U.S. at 555, 127 S. Ct. at 1965) (internal
citations omitted).

While courts are required to accept thetual allegations in a complaint as
true, Twombly 550 U.S. at 556, 127 S. Ct. at 196t presumption of truth does
not apply to a claimant’s legal conclusiofthal, 556 U.S. at 678, 129 S. Ct. at
1949. Therefore, to survive a motiondismiss, a plaintiff's pleading for relief
must provide “more than labels and clusons, and a formulaic recitation of the
elements of a cause of action will not d&\5s’n of Cleveland Fire Fighter§02
F.3d at 548 (quotinfwombly 550 U.S. at 555, 127 S. Ct. at 1964-65) (internal
citations and quotations omitted).

In addition to evaluating the sufficiency of the factual allegations in the
complaint itself, courts may considaryaexhibits attached to the complaint,
matters of public record, and exhibitsaghed to a defendant’s 12(b)(6) motion,
provided that the latter are referred tahe complaint and are ceal to the claims
therein. Bassett v. NCA/28 F.3d 426, 430 (6th Cir. 2008) (citiAgini v.
Oberlin Coll, 259 F.3d 493, 502 (6th Cir. 2001)).

In the present case, the Court hasstdered documents, all of which are
public, relating to the magage and foreclosure.

III.  ANALYSIS



A.  General Principles Pertainingto Michigan’s Foreclosure by
Advertisement Statute

Foreclosures by advertisement, suclthasforeclosure at issue in this case,
as well as the rights of both the mortgagod mortgagee afterforeclosure sale
has occurred, are governedMichigan statutory law See, e.g.Senters v. Ottawa
Sav. Bank, F.S.B443 Mich. 45, 50, 503 N.W.2d 639, 641 (Mich. 1993)nlin v.
Mortgage Elec. Registration Sys., In€14 F.3d 355, 359 (6th Cir. 2013) (applying
Michigan law) (citation omitted).

Pursuant to Michigan law, a mortgadaas six months from the date of the
sheriff's sale to redeem forecloseaperty. Mich. Comp. Laws § 600.3240(8).
Significant consequences flow from a moggsgs failure to redeem prior to the
expiration of the statutory redemptiorriogel: the mortgagor’s “right, title, and
interest in and to the pperty” are extinguishediotrowski v. State Land Office
Board, 302 Mich. 179, 4 N.W.2d 514, 517 (Mich. 1942), and the deed issued at the
sheriff’'s sale “becomels] opative, and [] vest[s] in the grantee named therein . . .
all the right, title, and intere§fthe mortgagor had[,]'Michigan Compiled Laws 8§
600.3236. This rule of law — holding treisolute title vests ithe purchaser at the
foreclosure sale upon expiration of tieelemption period — has been applied
consistently by state and federal coatike to bar former owners from making
any claims with respect to a forecloggoperty after the statutory redemption

period has lapsed.



There is one caveat to the gener#t escribed above: after the redemption
period has run, a court majlow “an equitable extensn of the period to redeem”
if a plaintiff-mortgagor makes “a clear showing of fraud, or irregularity[.]”
Schulthies v. Barragnl6 Mich. App. 246, 247-48, T6\.W.2d 784, 785 (Mich. Ct.
App. 1969);Freeman v. Wozniak41 Mich. App. 633, 637, 617 N.W.2d 46, 49
(Mich. Ct. App. 2000) (“[I]n the absee of fraud, accident or mistake, the
possibility of injustice is not enough tamper with the strict statutory
requirements.”) (citinggenters443 Mich. at 55, 503 N.W.2d at 643). In order to
satisfy this standard, a plaintif:-mgegor’s pleading mustllege misconduct
related to the foreclosure procedure its€lbnlin, 714 F.3d at 36(Reid v.
Rylander 270 Mich. 263, 267, 258 N.W. 630, 631i@k. 1935) (holding that only
the foreclosure procedure mbg challenged after a sal&yeeman 241 Mich.

App. at 636-38, 617 N.W.2d at 49 (reversal of sheriff’'s sale improper without
fraud, accident, or mistake fareclosure procedure).

If fraud or irregularity is shown in conaton to the foreclosure procedure,
the result is “a foreclosure that is voidable, not \abdnitio.” Kim v. JPMorgan
Chase Bank, N.A493 Mich. 98, 115, 825 N.W.2d 329, 337 (Mich. 2012). In
order “to set aside the foreclosure sale, plaintiffs must show that they were
prejudiced by defendant’s failure toraply” with Michigan’s foreclosure by

advertisement statuteéd.; Conlin, 714 F.3d at 361. “To demonstrate such



prejudice, [plaintiffs] must show that th@yould have been in a better position to
preserve their interest in the propeatysent defendant’s noncompliance with the
statute.” Kim, 493 Mich. at 115-16, 825 N.\2d at 337 (footnote omitted).

B.  Setting Aside theForeclosure Sale

Because the redemption period in the present case has expired, the Court
must analyze Plaintiffs’ eims within the fraud or iegularity framework outlined
above. Thus, the Court mwdtcide whether, under Migan law, the foreclosure
sale can be set aside, ov@dable, on the facts allege&ee Savedoff v. Access
Group, Inc, 524 F.3d 754, 762 (6th Cir. 2008) (observing thathe doctrine
requires federal courts hearing state lawnetaio apply the desions of the state’s
highest court).

Upon review, not a single count Riaintiffs’ eight-count Amended
Complaint even arguably cdnstes fraud or irregularity in connection with the
foreclosure procedure. Counts | thoughndisputably do not relate to the
foreclosure procedure; rather the allegiasi contained in these counts pertain to
the origination of the loan. Countdntitled fraudulent misrepsentation, alleges
fraud in the origination of the loan. In Count I, Plaintiffs indicate that
“Defendants breached the Loan Agreementaiing to disclose material facts, by
making false and misleading statemeantd by engaging in deficient mortgage

servicing and foreclosure processes."mACompl. 1 28.) Count Ill alleges that



Defendants failed to provideequired notices and sklosures under the” RESPA
“and/or the” TILA. (d. ¥ 31.) In Count IV, Platiffs claim that Defendants
extended credit to Plaintiffs without verifig their ability to repay the debt.d(
19 36-37.)

Unfortunately for Plaintiffs, Counts V tbugh VIII fare nobetter. Count V
seeks to quiet title in Plaintiffs and CoWill seeks injunctive relief. Both of
these counts ask for certain types of rediedl are not independecauses of action.
Count VII seeks to state aaain for the tort of slander of title, which is distinct
from a fraud or irregularity involving the fleclosure procedure. This leaves Count
VI, which is premised upon Defendants’ gkl failure to comply with Michigan’s
loan modification statute, as the only pb$siavenue for Plaintiffs to demonstrate
either fraud or irregularity. However, any alleged lack of cianpe with the loan
modification statutes does not constituhawing of fraud or irregularity in the
foreclosure procedureSee, e.gWilliams v. Pledged Property II, L.L.(508 F.
App’x 465, 468 (6th Cir. 2012) (“DespitedHact that [loan] negotiations may
have taken place during the foreclosprecess, these negotiations remained
separate from the foreclosure process itself.”).

Although Plaintiffs have failed to setrtb allegations that accepted as true
entitle them to the relief they seek, theut addresses each count in Plaintiffs’

Amended Complaint before turning tofeadants’ request for attorney’s fees.
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C. Plaintiffs’ Individual Counts
1. Count | — Fraudulent Misrepresentation

In Count |, Plaintiffs seek to stadeclaim for fraudulent misrepresentation
based on allegations that they were mistghrding the terms of their loan at the
time they entered the transaction. Acdogdo Plaintiffs, Defendants’ failure “to
give notices and disclosures that wemguieed by law” prevented Plaintiffs from
being “advised of the true details of thedmotransaction.” (AmCompl. § 21(a).)

To prevail on a fraud claim iNichigan, a plaintiff idirst required to prove
that the defendant maderaterial representatiorHi-Way Motor Co. v. Int'l
Harvester Cq.398 Mich. 330, 33&47 N.W.2d 813, 816 (1976) (internal
guotations omitted) (setting forth the six elements of common law fraud).
Although required to adhete federal pleading standards to survive a motion to
dismiss, specifically Federal Rule of Civil Procedure 9(laintiffs do not allege
who specifically made the statements; eatlthey contend that Defendants made
“representations” to Plaintiffs thateis qualified for the loan and “all terms,
conditions, and circumstances containethemunderwriting materials and closing
package (including the Mortgage ane thote)” were “adguately and fully

disclosed as required by law.” (Am. Colmp20.) Because a cursory review of

‘Federal Rule of Civil Procedure 9(movides that “[i]n alleging fraud or
mistake, a party must state with pautarity the circumstances constituting fraud
or mistake.”
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the Mortgage reveals that neithté8BC nor MERS was involved with the
origination of Plaintiffs’ loarT,the Court infers that the alleged misrepresentations
or omissions must have been the resuthefconduct of an agent of the originating
lender, M&l Bank, whiti is not a party to this actiofMortgage, Def.’s Mot. EX.

1.) Even if Plaintiffs had adequately pldud, which they have not, to the extent
the original lender committed misconduct dgrthe loan origination, such conduct
cannot be imputed to Defendaais successors or assignegsacey v. Vista
Mortgage Corp.No. 10-13769, 2011 U.S. Dist. LEXIS 146726, at *8 (E.D. Mich.
Dec. 21, 2011) (Steeh, J.) (citi®gvarich v. OneWest Bank, FS¥b. 09-13346,
2009 U.S. Dist. LEXIS 108644at *19 (E.D. Mich. Nov20, 2009) (Edmunds, J.)
(granting defendant’s motido dismiss because thdegled misrepresentations
were made by an employee of the original lender, and not by any employee of
defendant company, the cumntéholder of the mortgage))rhus, even assuming the
verity of Plaintiffs’ allegations, any misaduct at the origination stage could not
logically have been the product of eitmamed defendants’ agents. It necessarily

follows that Count | fails to stageclaim upon which relief can be granfed.

> Plaintiffs obtained their loan fro non-party M&I Bank. MERS merely
served as nominee holding the mortgageich it assigned to HSBC in December
2012, over six years after Plaintiffs accepted their loan.

® The Court also notes that Michigasstute of limitations for claims
sounding in fraud is six years. Mich. @p. Laws 8§ 600.5813. Plaintiffs’ claims

12



Coyers v. HSBC Mortgage Serva01 F.3d 1104, 1108 (6th Cir. 2012) (affirming
dismissal of borrowers’ fraud claimsaigst defendant loan servicer where
plaintiffs asserted claims based on misreprgations at the time of origination and
loan servicer “had no involvement withetinception” of the loan at issue).

2. Count Il — Breach of Contract

In Count I, Plaintiffs seek to stageclaim for breach of contract. Defendants
argue this claim is subject to dismissal for several reasons but the Court only
addresses the contention that Plaintiée failed to state a claim upon which
relief can be granted, as tlasgument is dispositive.

To establish a breach of contract indkigan, Plaintiffs must allege: (1) the
existence of a valid contract, (2) estaflie contract’s terms, (3) evidence of a
breach to those terms, and (4) show quryncausally related to that breach.
Webster v. Edward D. Jones & C&97 F.3d 815, 819 (6th Cir. 1999).

Although Plaintiffs did not supply thiSourt with a copy of the Mortgage or
otherwise endeavor to establish the cactual terms, Defendés furnished a copy
of the Mortgage. Accordingly, thedt two elements are arguably satisfied.
Plaintiffs allege breach of original mgage agreement baeither Defendant was
a party to that mortgage. Further, théesadlegation in Counli relating to any

purported breach is Plaintiffs’ generalizaéssertion that “Defendants breached the

necessarily accrued on or before May @06, when the loan documents were
executed. The instant action was filed inukry 2014, well ovesix years later.
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Loan Agreement by failing to disclose material facts, by making false and
misleading statements and by engagindeficient mortgage servicing and
foreclosure processes.” (Ar@ompl. I 28.) This allegation, entirely lacking in
factual support or enhancement, is whatligufficient to withstand a motion to
dismiss. Igbal, 556 U.S. at 678, 129 S. Ct. at 194Bhreadbare recitals of the
elements of a cause of action, suppoliganere conclusorgtatements, do not
suffice.”) (citation omitted).

Accordingly, the Court dismisses Count Il with prejudice.
3. Count Il — Violationsof the RESPA and the TILA

In Count IlI, Plaintiffs allege tht “[w]hen Defendants entered Loan
negotiations, no attempt wasade by Defendants towg required notices and
disclosures under the [RESPaqd/or the [TILA].” (Am.Compl. § 31.) Further,
“Defendants imposed chargdéses and costs as statgubve in violation of law”
(Id. T 32.) “[B]y reason of its unethicahd illegal activity,” “Defendant . . . added
to and inflated the principal balance owadthe Home, thereby depriving Plaintiff

of his property rights® (Id.  33.) The Amended Coraint contains no further

" Despite a thorough review of thélegations in Plaintiffs’ Amended
Complaint, the Court has not been atolédocate any othr@eference to the
“charges, fees and costsfeged to in this paragrapi{Am. Compl. § 32.)

® The allegations in this paragrapthich rather explicitly denote the
existence of a singular defendant and siagplaintiff, concern this Court. Adding
weight to this concern is the fact tHaintiffs’ Amended Complaint repeatedly

14



elaboration on Defendants’ allegedly unfaixconduct and, frankly, it is entirely
unclear from these threadbare allegatahgch specific provisions of the RESPA
or the TILA Defendantallegedly violated.

Once again, the Court finds it nesasy to note that neither HSBC nor
MERS “entered Loan negotiations” withaiitiffs, as M&l Bank was the lender.
Further, even if they had, both the &A and the TILA contain statutes of
limitations that expired no less than fiveays ago, a fact which Plaintiffs concede
in responding to Defendants’ Motion. (Pls.” Resp. 15 n.1.) Despite this
concession, Plaintiffs contend that “[t]e&tutes of limitation in this matter are
subject to equitable tolling because the Lodantionally violaés state and federal
lawsl[,]” (Am. Compl. § 15), and areilgject to equitable tolling by virtue of
“Plaintiffs [sic] inability to discover ta fraud until much latg]” (Pls.” Resp. 15
n.1). The Court is left to guess whicltst and federal lawsere intentionally
violated and what fraudulent conduct Plaintiff claims forms the basis of the alleged

fraudulent concealment.

references either a singulalaintiff or defendant. See, e.g. Am. Compl. 1

(“NOW COME, Plaintiff by and trough her attorneys . .. .'ig. 11 5, 7, 8, 11, 13-
14, 19-21, 24-26, 29-30, 33-35, 40, 43,48,52, 54-57, p. 7.) Taken in tandem
with the previous footnote, the Court fsxd prudent to caution Plaintiffs’ counsel
that the filing of “cookie cutter” pleadgs is potentially sanctionable conduBkee
Landis v. Fannie Mge922 F. Supp. 2d 646 (E.Dlich. 2013) (sanctioning
counsel for repeatedly filing virtually éhtical complaints in mortgage cases
wholly lacking in merit).
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To properly plead a basis for a court’s application of equitable tolling for
fraudulent concealment, plaintiffs mustkegle that (1) defedants concealed the
conduct that constitute the cauof action, (2) defendantconcealment prevented
plaintiffs from discovering the cause oftian within the limitations period, and (3)
until discovery, plaintiffs exercised due diligence in trying to find out about the
cause of actionEgerer v. Woodland Realty, In&56 F.3d 415, 422 (6th Cir.

2009) (citations omitted). Plaintiffs hapeovided no such allegations and their
conclusory allegations regarding equitable tolling are insufficient to warrant that
relief. Thielen v. GMAC Mortg. Corp671 F. Supp. 2d 947, 954 (E.D. Mich.
2009) (dismissing claimed entitiement guédable tolling of TILA’s limitations
period where plaintiffs failed to present any allegations in support of such relief).

Because a mere claim oftélement to an equitable remedy falls far short of
showing an entitlement to relief, th@@t dismisses Count Il with prejudice due
to the expiration of both limitations periods.

4, Count IV — Violation of 15 U.S.C. § 1639(h)

In Count IV, Plaintiffs contend #t Defendants violated the Home
Ownership and Equity Protection ACHOEPA"), which amended the TILA and
is codified at 15 U.S.C. § 1639(h), by extending credit to Plaintiffs without regard
to their ability to repay debt. (Am. @wl. I 37.) As Defendants suggest, this

claim is subject to dismissal becausgther HSBC nor MERS extended credit to
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Plaintiffs (rather, as this Court hatated repeatedly, M&I Bank extended the
credit) and because the one-year statute of limitations set forth at 15 U.S.C. §
1640(e) has long since expirefDefs.’ Br. 12-13.)

Because Count IV fails tstate a claim upon whichlref can be granted, the
Court dismisses IV with prejudice.

5. Count VI — Violation of MichiganCompiled Laws 8§ 600.3204 et seq.

In Count VI, Plaintiffs seek religin the basis that Defendants violated
Michigan’s loan modification and feclosure by advertisement statutes.
Specifically, “Defendants initiated foredure of the Home without giving the
required notices under MCL 600.3205a.”nfACompl. § 46.) Defendants also
violated the foreclosure by advertisement statute by failing to send Plaintiffs any
“loan modification calculations” asgaired by Michigan Compiled Laws 8
600.3204(4and by failing to approve a modition despite the fact that
“Plaintiff[s] qualified andcontinue[] to qualify for modification[.]” Ifl. T 48, 50.)
Plaintiffs also allege that they “could theetition the court for judicial foreclosure

because Defendants continuecromise mdification[.]”® (Id. T 49.)

° Elsewhere in the Amended ComplaintiRtiffs allege that “Defendant . . .
initiated foreclosure proceedings witheagard to the modification agreement
entered into[.]” (Am. Complf 16.) Itis entirely unclear whether this alleged
agreement was oral or reduced to a writimgf, a copy of this alleged modification
agreement has not been supplied to the Court.

17



Plaintiffs’ claims fail for a number akasons. First, Plaintiffs’ suggestion
that the allegedly defective notioeder Michigan Compiled Laws § 600.3205a
constitutes an irregularity sufficient to set aside the sheriffsisanistaken.See,
e.g, Galati v. Wells Fargo Bank, N.ANo. 11-11487, 2011 U.S. Dist. LEXIS
126124, at *10-11 (E.D. Mich. Nov. 1, 201(Qohn, J.) (holding that failure to
provide “notice of [the] right to requeatmodification meeting under Michigan
Compiled Laws § 600.3205a(1)(b)” does nonstitute a “sufficient irregularit[y]
to void the foreclosure saleBrezzell v. Bank of Am., N,ANo. 11-11476, 2011
U.S. Dist. LEXIS 74291, at *15 (E.D. MicRuly 11, 2011) (Edmunds, J.) (“Even
if Defendants violated [Michigan Compd Laws § 600.3205a], that is not enough
to set aside the foreclosure sale.”).

Second, to the extent Plaintiffeek relief for Defendants’ purported
noncompliance with Michigan’s loan mdidation procedures on the basis that
such noncompliance constitutes a structdedéct rendering the foreclosure void
ab initio, the Court notes that such a theoryswaplicitly rejected by the Michigan
Supreme Court iKim. 493 Mich. at 115, 825 N.W.2d 887. Plaintiffs’ reliance
on Mitan v. Federal Home Loan Mortgage Carpg03 F.3d 949 (6th Cir. 2012), a

case pre-datingim, for this position is entirely problematic ktan is no longer
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good law® Mourad v. Homeward Residential, In617 F. App’x 360, 367 (6th
Cir. 2013) (recognizing that the Migfan Supreme Court’s decisionKimm
abrogatedMitan’s holding).

Third, under Michigan’s statute of frauds, any alleged promise by a
financial institution to rene, extend, modify, or peritna delay in repayment or
performance of loan mubk reduced to a writing and signed by the financial
institution to be enforceable. MicBomp. Laws § 566.132(2)(b). As the
Michigan Court of Appeals has explathehis statute precludes a party “from
bringing a claim--no matter its label--agstira financial institution to enforce the
terms of an oral promise[.]JCrown Tech. Park vD&N Bank, F.S.B.242 Mich.
App. 538, 550, 619 N.W.2d 66, 72 (Midbt. App. 2000). Assuming Plaintiffs’

Amended Complaint contains sufficigattual allegations to establish the

9“The Michigan Supreme Court’s decisionkim reviewed and abrogated
Davenport v. HSBC Bank USA75 Mich. App. 344, 739 N.W.2d 383 (Mich. Ct.
App. 2007)[,] whichwas the decision the Sixth Circuit relied upon in the contrary
holding ofMitan v. Fed. Home Loan Mortg. Corf.03 F.3d 949 (6th Cir. 2012).
Mitan held that failure to comply with éhMichigan foreclosure by advertisement
statute rendered the foreclosure voi@urrell v. Citimortgage, InG.No. 12-
14081, 2014 U.S. Dist. LEXIS, at *10t n.2 (E.D. Mich. April 15, 2014)
(Borman, J.).

The Court quotes the above languagPlamitiffs’ counsel, who represented
the plaintiffs inBurrell, relies onMitan as “binding and controlling authority”
which this Court must follow. (Pls.’ Resp.) Plaintiffs’ counsel should consider
himself on formal notice that any further relianceMitan, a decision which has
been thoroughly discredited by the SixtlmdQit itself, may result in the imposition
of sanctions.See, e.gMourad v. Homeward Residential, In817 F. App’x 360,
367 (6th Cir. 2013) (recognizing thidim abrogatedVitan).
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existence of an oral promise modify the loan, (Am. Qopl. T 49), Plaintiffs have
not alleged the existence of a writingrseéd by either Defedant confirming any
loan modification. As such, any cla@nising from a purportedly wrongful refusal
to modify Plaintiffs’ loan must be digssed as barred by Michigan’s statute of
frauds. Rydzewski v. Bank of N.Y. Melldto. 12-12047, 2012 U.S. Dist. LEXIS
129955, at *13 (E.D. Mich. Sept. 12, 2012) (Cohn, J.)

Fourth, and lastly, the loan modifican statute “does not permit the Court
to set aside a completed foreclosure s@eriford v. CitiMortgage, IncNo. 11-
12200, 2011 U.S. Dist. LEXIS 130935,*&t(E.D. Mich. Nov.14, 2011) (Duggan,
J.) Rather, the statute provides for a #fgeemedy in casewhere a foreclosure
by advertisement is commenced in violatarthe loan modification statute: “the
borrower may file an action in the cirtaourt for the county where the mortgaged
property is situated to convert the foreclosure proceeding to a judicial foreclosure.”
Mich. Comp. Laws 8§ 600.3205¢c(&ee also Block v. BAC Home Loans Serv.,
L.P., 520 F. App’x 339, 340-41 (6th C2013) (“Even if the Blocks’ [loan
modification] claim had mét they could not receivehat their complaint asks
for: ‘all legal title to’ the foreclosed home. . Instead, the remedy for a breach of

the loan-modification statute is to ‘convére foreclosure proceeding to a judicial

foreclosure.”) (citations omittedBmith v. Bank of Am. Corpl85 F. App’x 749,
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756 (6th Cir. 2012). Here, the foreclosus complete and the redemption period
has expired; there is, therefore, nothing to convert.

Accordingly, the Court dismeses Count VI with prejudice.
6. Count VIl — Slander of Title

Count VII of Plaintiffs’ Amended Qmplaint seeks to state a claim for
slander of title. (Am. Compl. 11 52-56.) Plaintiffs contend that Defendants
slandered their title becausefBredants did not have a valid security interest in the
home by reason of “illegal conduct,” yetf@adants caused the sheriff's saltd.)(

Slander of title claims have both a common law and statutory basis in
Michigan. B&B Inv. Group v. Gitler279 Mich. 1, 8, 581 N.W.2d 17, 20 (Mich.
Ct. App. 1998); Mich. Comp. Laws § 5809. Irrespective of which basis a
plaintiff seeks to invoke, that plaifitmust plead “falsity malice and special
damages, i.e., that the defendant nialisly published false statements that
disparaged a plaintiff's right in property, causing special damadeés.”

Count VIl fails to even contain a “[t]eadbare recital of the elements of” a
slander of title actiorigbal, 556 U.S. at 678, 129 &t. at 1949, and therefore
necessarily fails to stateclaim upon which relief can lgganted. As such, the

Court dismisses Plaintiffs’ slandef title claim wth prejudice.
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7. Count V — “Quiet Title”

Count V purports to state a claim for gutitle. However, quiet title actions
are remedies, not independent causes of ac@amyoka v. Quicken Loan, Inc.

519 F. App’x 926, 928-29 (6th Cir. 2013)efpcuriam) (affirming district court’s
dismissal of plaintiff's quiet title courdn this basis). Michigan law does,
however, provide a statutory mechamir quieting title, which the Court
addresses in the intesteof completeness.

Michigan Compiled Laws § 600.2932(djovides, in pertinent part: “Any
person . . . who claims any right in, title to, equitable title to, interest in, or right to
possession of land, may bring an actionagainst any other person who claims
.. [an inconsistent interest].” This sidry language requires a plaintiff seeking to
quiet title to establish a substantive righthe property superior to others claiming
an inconsistent interesBeach v. Twp. of Lima89 Mich. 99, 110, 802 N.W.2d 1,
8 (Mich. 2011). Plaintiffs bear theitral burden of proof and must establish a
prima faciecase of title.Stinebaugh v. BristplLl32 Mich. App. 311, 316, 347
N.W.2d 219, 221 (Mich. CApp. 1984) (citation omitted)“Establishing a prima
facie case of title requisea description of the aeim of title through which
ownership is claimed.’'Sembly v. U.S. Bank, N,Ao. 11-12322, 2012 U.S. Dist.

LEXIS 1440, at *9 (E.D. Mich. Jarg, 2012) (Rosen, C.J.).
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Plaintiffs have not alleged facts dsliahing a prima facie case of title.
Nowhere in their Amended Complaint daPiiffs mention anything even closely
resembling the chain of title through whiotwnership is claimed. (Am. Compl. 1
40-44.) Rather, Plaintiffs make whollprclusory allegations such as “Defendants
do not have a valid security interestle Home because Plaintiffs signed the
mortgage and note by reason of Defenddmaikire to disclosenaterial facts and
by making false and misleanj representations.”ld. 1 42.)

Of greater import, “Plaintiff[s] do[] notontest that [they] failed to pay and
defaulted on the loan. [Theptovide[] no allegations tmdicate that [they] ha[ve]
a plausible claim of ownergthsuperior to the Bank’sRydzewskiNo. 12-12047,
2012 U.S. Dist. LEXIS 129955, at *10. Ira@ally, Plaintiffs’ Amended Complaint
supports a finding that HSBC has supetitle to the Property based on the
sheriff's sale and expirath of the redemption peridd.Piotrowskj 302 Mich. at
186, 4 N.W.2d at 516 (explaining that rrigagors lose “all their right, title, and
interest in and to the property at the exjpamra of their right of redemption”).

Because Plaintiffs have not demonshany interest in the Property, the

Court dismisses Count V with prejudice.

1 plaintiffs make no effort to explaiwhy an action to quiet title has been
brought against MERS as MERS doesmate title to, or claim an ownership
interest in, the Property. Rather, aspliechaser of the Property at the sheriff's
sale and the entity named in the sherifié&ed, HSBC is the only defendant at all
relevant to a quiet title action.
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8. Count VIl — Injunctive Relief

Plaintiffs request injunctive relief i@ount VIII. Plaintiffs have alleged
neither facts nor a legal basis supportpglication of this remedy. Because
Plaintiffs have not shown an entitlement to any form of relief on the cognizable
causes of action contained in their Arded Complaint, Count VIlI is dismissed
with prejudice.
D. Defendants’ Request for Attorney’s Fees

Defendants request attorney’s feesler 28 U.S.C. 8§ 1927, which provides:

“Any attorney or other person admitted to conduct cases in any court

of the United States or any Teory thereof who so multiplies the

proceedings in any case unreasonably and vexatiously may be

required by the court to satisfyrgenally the excess costs, expenses,

and attorneys’ fees reasonably imedl because of such conduct.”
In assessing the propriety of sanctions, courts should consider whether “an attorney
knows or reasonably should know that a claim pursued is frivolouRE}itz v.
Dynasty Apparel Indus., IncG56 F.3d 389, 396 (6th Cir. 2009) (quotiRmgider v.
City of Springfield 109 F.3d 288, 298 (6th Cit997)). “Under this objective
standard, ‘§ 1927 sanctions require a showing of something less than subjective
bad faith, but something more thaegligence or incompetence.Itl. (quoting

Red Carpet Studios Div. 8burce Advantage, Ltd. v. Saté65 F.3d 642, 646 (6th

Cir. 2006)).
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In Plaintiffs’ Response, counsel explathat the law regarding residential
foreclosures has been in a constanesthievolution and that his previously
dismissed cases have applied differem I4PIs.” Resp. 16.) The Court credits
this explanation but wishes to put Plé#fist counsel on notice that because he has
previously filed numerous actions wiimilar claims that have resulted in
dismissal, he should know at this juncttirat the allegations he is including in his
complaints and the claims he is assertingbehalf of his clients are insufficient to
withstand a motion to dismiss. Furthdre rather non-responsive Response Brief
cites case law which at leaame other judge in this district has explained is no
longer good law.Burrell v. Citimortgage, Ing.No. 12-14081, 2014 U.S. Dist.
LEXIS, at *10-11 n.2 (E.D. Mich. April 152014) (Borman, J.) (explaining that
Mitan is bad law). Plaintiffs’ counsel and his firm are now on notice that should
such frivolous claims appear before tlndersigned again, attorney’s fees and
sanctions will likely result.

Plaintiffs’ counsel has other resmt@l foreclosure complaints pending
before other judges in this district. gCourt is not expressing any opinion on the
merits of these complaints but is mereautioning counsel that the repeated filing
of cookie cutter complaints magiestitute professional miscondudtandis v.
Fannie Mag 922 F. Supp. 2d 646 (E.D. Mick013). Prudence suggests that

Plaintiffs’ counsel should reevaluateyaother actions currgly pending before
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any member of this bench to deternvmeether each claim asserted in those
actions has an arguable basis in fact artienaw as it stands at this time.

Accordingly, Defendants’ requer sanctions is denied.

V. CONCLUSION AND ORDER

For the reasons set forth above, tloei concludes that all eight counts
contained in Plaintiffs’ Amended Compiafail to state a claim upon which relief
can be granted.

Accordingly,

IT IS ORDERED that Defendants’ Motion to Dismiss@&RANTED and
Plaintiffs’ Amended Complaint iBISMISSED WITH PREJUDICE ;

IT IS FURTHER ORDERED that Defendants’ guest for sanctions
pursuant to 28 U.S.C. § 1927DENIED;

IT IS FURTHER ORDERED that Plaintiffs’ counde Mr. David Chasnick,
is directed to re-evaluate any other actitireg he currently has pending before any
member of this bench, to determine Wierteach claim asserted in those actions
has an arguable basis in fact and law.

Date: July1,2014

s/IPATRICK J. DUGGAN
UNITED STATES DISTRICT JUDGE

Copies to:
David A. Chasnick, Esq.
Jennifer L. Newby, Esq.
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