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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

EANN C.BEATTY,
Case No. 14-11550

Plaintiff,
SENIORU.S.DISTRICT JUDGE
V. ARTHURJ. TARNOW
COMMISSIONEROFSOCIAL U.S.MAGISTRATE JUDGE
SECURITY, CHARLESE. BINDER
Defendant.

ORDER ADOPTING IN PART REPO RT AND RECOMMENDATION [20],
GRANTING DEFENDANT'S MOTI ON FOR SUMMARY JUDGMENT
[18], DENYING PLAINTIFF’'S MO TION FOR SUMMARY JUDGMENT

[16], AND OVERRULING PL AINTIFF'S OBJECTION [21]

On August 14, 2015, Magistratdudge Binder issued a Report and
Recommendation (“R&R”) [20] recommding that Defendant’s Motion for
Summary Judgment [18] be granted and that Plaintiffs Motion for Summary
Judgment [16] be denied. Plaintiff ilen Objection [21] on August 28, 2015.

For the reasons stated below, the R&R [20]ABOPTED IN PART and is

entered as the findings and conclusiafisthe Court. Defendant’'s Motion for
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Summary Judgment [18] i$SRANTED. Plaintiff's Motion for Summary
Judgment [16] IDENIED. Plaintiff's Objection [21] iIOVERRULED.
STATEMENT OF FACTS

Plaintiff applied for supplemental sety income benefits on October 14,
2003. On February 7,994, he was found to be ddad and entitled to benefits
commencing October 1, 1993, as hisnitaé challenge met listing 112.05C. On
August 20, 2002, a continuing disabiliteview determined that Claimant’s
disability had endedn August 1, 2002 as the resafta decrease in the medical
severity of his mental challenge. Thectsion was upheld following a hearing on
April 3, 2003 challenging #t determination. On égust 8, 2007, Claimant
appeared before an Admstiative Law Judge (ALJ), where it was subsequently
found that he was not disabled indacision rendered on September 22, 2008.
Claimant appealed this decision, butsadenied review by the Appeals Council.
He then filed suit regarding this decision United States District Court for the
Eastern District of Michigan in May 2018eeking judicial review. On June 25,
2014, a report and recommendation waseddsand subsequently adopted that
denied summary judgment for Defendangrged summary judgment for Plaintiff,
and remanded the case for further proceediiBgatfy |) Beatty v. Comm'r of Soc.

Sec.,No. 10-12034, 2011 WL 4407557, at (E.D. Mich. Sept. 2, 2011leport



and recommendation adoptedo. 10-12034, 2011 WL 4406331 (E.D. Mich. Sept.
22, 2011). Following this remand, a hearwas held on July 19, 2012 with a
decision on October 30, 2012 denying Plairdiffability benefits. In this hearing,
the ALJ determined that the claimantieental condition had medically improved
and that claimant had regained the deal functional capacity, as of August 1,
2002, to perform a restricted range of waitkall exertional keels. The ALJ also
found that the claimant’s history of m@ana use was not a contributing factor in
the determination of disability. The pfieals Council declined to review that
decision, so this instant action was comoeehto review the denial of benefits.

The Magistrate Judge sumnzed the administrativeecord of Plaintiff's
disability application as follows:

Plaintiff was 34 years old at the time thie administrative hearing in July
2012 (TR 113). Detroit Public Schodlfficials deemed claimant to be
mentally impaired, and he attendegpecial education classes before
graduating from high scho¢I'R 197, 266). Claimartad no past relevant
work (TR 308). At the tira of the remand heag, he lived with his
mother. Plaintiff helpecher by performing such simple chores as snow
shoveling and moppinthe floor (TR 266, 268He had attempted to wash
his own clothing, but was unable to peoly sort them in order to avoid
improper bleaching (TR 268-269). Gizant allegedly had a difficult time
concentrating, and he oftencheemper tantrums (TR 269).

A Vocational Expert, Pauline Pegramstied that if the claimant were
physically capable of performing wosk all exertional levels, there were a
significant number of jobs in the namial economy after August 2002, that
he could perform with minimal votianal adjustmen{TR 404-406). The
jobs required the performance of sim@nd routine work duties, which
could be learned bgemonstration rather than following verbal instructions.
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Productivity would not be dictatedy an external source over which a
worker had no control. The VE addd#utht these jobs could be performed
independently with minimal contactitiv supervisors, co-workers or the
general public (TR 402-404).

STANDARD OF REVIEW

This Court reviews objections #n R&R on a dispositive motiotle novo.
See28 U.S.C. § 636(b)(1)(c). Judicial rew of a decision byn Administrative
Law Judge (“ALJ") is limited to determing whether the factual findings are
supported by substantialidence and whether the Aleinployed the proper legal
standards.Richardson v. Peralegt02 U.S. 389, 401 (1971). The ALJ’s factual
findings “are conclusive if supp@d by substantial evidenceMaziarz v. Sec'’y of
Health & Human Servs837 F.2d 240, 243 (6th Cit987). “Substantial evidence
is defined as more than a scintilla ofdance but less than a preponderance; it is
such relevant evidence as a reasonabie miight accept as agleate to support a
conclusion.” Rogers v. Comm’r of Soc. Sed86 F.3d 234, 241 {6 Cir. 2007).
The substantial evidence standard “doe$ permit a selective reading of the
record,” as the reviewing court’s assessinof the evidencsupporting the ALJ's
findings “must take into account whatever in the record fairly detracts from its

weight.” Garner v. Heckler745 F.2d 383, 388 (6th Cir. 1984).



ANALYSIS

Plaintiff raises only one objection tthe R&R [20]. He argues that the
Magistrate Judge erred in finding thtite original remand decision from the
Magistrate inBeatty Idid not affirm the ALJ’s detenination in the September 22,
2008 decision that the Plaintiff was disablédt for his marijuana use. Plaintiff
asserts that the repomicarecommendation (R&R) frofBeatty Idecided the issue
of whether the Plaintiff was disabledyda consequently, the remand order itself
only concerned the analysis of marijuaaddiction. He further reasons that, as
such, the redetermination and reanalysfisPlaintiff's severe impairments and
disability status during the ALJ heag decided on October 30, 2012 exceeded the
scope of the remand order bgvisiting issues that thBistrict Court had already
disposed of irBeatty Iin violation of the law ofcase doctrine thus preventing a
lower court from reexamining any issue pagly decided by “theame court, or
a higher court in the same cas€dnsolidation Coal Co. v. McMahp@7 F.3d

898, 905 n. 5 (6th Cir. 1996).

I.  Objection One: ALJ erred in concluding that the ALJ did not
exceed the scope of his remd in re-determining Plaintiff's
disability status



Plaintiff objects to the Magistrate’s-teetermination of his disability status
during the hearing on remand from the District CoBraintiff claims that the
Beatty Idecision either implicitly or expregsadopted the factlidetermination of
the original ALJ decision and affirmed thiading of disability by the ALJ. Thus,
the sole issue on remand was a re-detaation of whether or not Plaintiff's
marijuana use impacted his disability claim or not. Plaintiff contends that on
remand, once the ALJ determined that therRiff's marijuana use did not have an
effect on the claim, the previous deteration of disability should have been
honored and Plaintiff should @ been awarded his benefits. Given that the ALJ
instead proceeded to re-conduct the entilisability analysis, reversing the
previous determination of disability andhdiing Plaintiff to no longer be disabled,
Plaintiff contends that the scopetbé remand order was improperly exceeded.

In footnote 2, the R&R concluddkat the decision by the Court Beatty |
did not make any decision regarding thealidity of the previous ALJ’s initial
listing determination regarding Plaintiff'ssdibility status, and as such the law of
the case doctrine that prevents an auisimative law judge from doing anything
“expressly or impliedly in contradictioto the district court’'s remand” is not

implicated in this casédollins v. Massanari49 F. App'x 533536 (6th Cir. 2002);



citing Sullivan v. Hudson490 U.S. 877, 886, 109 S.Ct. 2248, 104 L.Ed.2d 941
(1989);Mefford v. Gardner383 F.2d 748, 758 (6th Cir.1967).

The Court agrees with the Magisegad recommendation regarding this
issue. The sole question in this case/lether or not the District Court Beatty |
through their adoption of the R&R, affed the factual findings concerning
Plaintiff's disability status. As long asdHacts were not affirmed, the ALJ had the
ability to go beyond the remand directiondstermining marijuana addiction, so
long as the findings were not “inconsistewith” the opinion from the District
Court, because the law of the case ondgdmes relevant to issues previously
determinedHollins, 49 F. App'x at 536. Indeed, under Social Security regulations,
the ALJ on remand is empowered to ddes all issues relating to the claim
because, once a social setgudecision on disability beefits is appealed, “[a]ny
issues relating to your claim may bensaered by the administrative law judge
whether or not they were raised in theéministrative proceedings leading to the
final decision in your case.” 20 C.F.R. 8§ 488B8. Thus, as long as an issue was not
finally decided in the District Courtshe ALJ can exceed the scope of a remand
order and reconsider any evidence deerapgropriate in reaching a decision
regarding a claim.

In Beatty | the Court concluded that:



There is no dispute that the ALJ citiéne incorrect five step test in his
decision. It is equally clear, howeyas the Commissioner points out,
that the ALJ actually followed the &en step test in his analysis and
concluded that, with his current sesempairments, plaintiff satisfied
Listing 12.05(C) because he hasnta challenge that manifested
before age 22, a full scale IQ 64, along with depression. (Tr. 19—
20); see also, O'Connor v. Astrue, 2009 WL 3273887
(W.D.N.Y.2009) (The decision of the ALJ will not necessarily be
disturbed when he erroneously usles five-step test but nonetheless
makes the findings required in teeven step “medical improvement”
analysis). The ALJ concluded thpkaintiff was credible, given that
consulting examiner Dr. Mills repodethat plaintiff appeared to give
full effort at testing and the AL#oted that plaintiff consistently
complained of depressiaver the years. (Tr. 20Beatty v. Comm'r of
Soc. Se¢cWL 4407557, at *5-6.

In regards to the remand, the District CourtBeatty | ordered that “... the
undersigned concludes thatstimatter should beemanded so that specific medical
opinions regarding the affect of plaintiff's marijuana use on his depression can be
obtained.”ld at *7.

While the Court can understand howituld appear from the above passage
that the Court irBeatty Ihad affirmed the facts, the Sixth Circuit made it clear in
Hollins v. Massanarthat when analyzing a sociaaurity disability benefits case
on review and the contested issue is patglent of the factli@etermination of
disability, the facts concerning the diddy determination are not affirmed

expressly or implicitly but are rathenerely assumed in order to come to a

decision regarding Plaintiff's claimblollins, 49 Fed. Appx. Similar to this case, in
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Hollins the ALJ on remand conducted an entineéw hearing to re-determine the
issue of disability, despite having a remand order that only addressed the issue of
equivalency and literacy. In that case, 8igth Circuit concluded that the merits
were not decided, but instead, the onjuess determined by the court were those
narrow ones addressed in the remand orideat *2. The facts concerning the
merits were not expressly or implicithaffirmed by the court, but were rather
“assumed” so that the Court could ewate the Plaintiff's claims. The Court
needed to assume those facts to makading regarding Plaintiff's claims; thus
the existence of the facts was necessathdedindings of the Court, but “the truth
of those findings” was notd. As such, the facts weret explicitly or implicitly
affirmed by the Court, and the ALJ remairfegk to revisit his determination under
20 C.F.R. § 404.983.

This court does not adopt the bulk oé ttext of the R&R that discusses the
merits of the disability determinatioentered by the ALJ o®ctober 30, 2012.
Plaintiff explicitly admits that his onlgrgument rests on the procedural ground of
the scope of the mani@a and thus undéteston v. Comm’r of Soc. Sgihe failure
to raise any issue regarding an errortme¢ato the factual determination of their
disability status waives any claim on tinegue. 245 F.3d 528 (6th Cir.2001). Both

Plaintiff and Defendant acknowledge thht only claim at issue surrounds the



procedural issue discussed above, anduat the R&R’s analys of the factual
determination made by the Alisinot adopted by the Court.
CONCLUSION

The Court, having reviewed the recdrdthis case, the R&R [20] of the
Magistrate Judge’s findings is hereBYpOPTED IN PART and the findings in
footnote two are entered as the fimgs and conclusions of the Court.
Accordingly,

IT IS ORDERED that Defendant’'s Motion for Summary Judgment [18] is
GRANTED.

IT IS FURTHER ORDERED that Plaintiffs Motion for Summary

Judgment [16] IDENIED.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: September 29, 2015 Senilmited States District Judge
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IT IS ORDERED that

SO ORDERED.

Arthur J. Tarnow
Dated: SenioUnited StateDistrict Judge

11



