Johannes v. Washington, et al Doc. 158

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ROBERT JOHANNES,

MICHAEL WORONIECKI,

PHILLIP TURNER, and Case No. 14-11691

ROGER STEPHENSON, Honorable Laurie J. Michelson
individually, and on behalf of all other Magistrate Judge Mona K. Majzoub

similarly situated prisoners,
Plaintiffs,
V.
HEIDI WASHINGTON, Director of the
Michigan Department of Corrections, and

DALTON SANDERS,

Defendants.

OPINION AND ORDER
ADOPTING IN PART REPORT AND RECOMMENDATION [132]

Plaintiffs Robert Johannes, Michael Waorecki, Phillip Turner, and Roger Stephenson,
assert that the dental care thewe received while in the custodiythe Michigan Department of
Corrections has been constitutionally inadequatel #hey say they are not alone: each seeks to
represent a class of prisoners wtawve also allegedly received ctngionally inadequate dental
care. For this reason, Plaintiffs have sube Director of the Michigan Department of
Corrections, Heidi Washington. Also sued is. Dralton Sanders, because he provided dental
care to Johannes.

Following this Court's demi—without prejudice—of Platiffs’ motion to certify the
class,see generallyJjohannes v. WashingtoNo. 14-CV-11691, 2015 WL 5634446 (E.D. Mich.
Sept. 25, 2015), Defendants filed a “post-digsg¥ motion for summary judgment (Dkt. 116).

In the motion, Washington and Sanders raismemous arguments for dismissing the named
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plaintiffs’ claims. All pretrial matters in thisase have been referredMagistrate Judge Mona
K. Majzoub, and she recommends granting Defatglanotion and dismissing this case. (Dkt.
132, R. & R.) Both parties object. (Dkt. 139, Def3bjs.; Dkt. 141, PIs.” Ob.) For the reasons
that follow, the Court does nefttirely agree with the MagisteaJudge’s analysis. Accordingly,
the Court will ADOPT IN PARTher report and recommendation.

l.

A.

As this Court reads the Amended Complaint, éhere two sets of claims at issue in this
case regarding prison dentakealn particular, the Amended Complaint has a section labeled
“Factual Allegations” that describghe particular harm that timamed plaintiffs have suffered.

It also includes a section labeled “Class Allegatidhat assert a number of systemic issues in
the MDOC. The following is a summary of these two sets of allegations.
1.

Johannes describes in detaig dental treatment from May 2009 through June 2013. As
one example, Johannes describes Dr. Santteetment of “tooth #31.” In May 2009, Sanders
“determined that there was nosteration of [tooth 31].” (Am.Compl. § 28.) Sanders again
examined tooth 31 in October 2009 but “determined more time is needédy 382.) In
November 2009, Johannes underwent an x-ray @anders examined teeth 27, 28, and 31 “and
determined more time is needed.” (Am. CoMi83.) In December 2009, Sanders extracted teeth
28 and 31.1¢l. 1 35.) Johannes asserts that he suffératherous unnecessary teeth extractions,”
that he was not provided “reasonabfompt dental treatment ffis] pathological conditions,”
and that “defendants failed to provide remediahtal care or deliver, fashion, make dentures,

partial dentures, bridges, and/or ogations or periodontal treatment.ld( 11 54, 62, 64.)



Johannes asserts that without progentures and bridges, hacks the ability to engage in
“normal life activities,” including eatingld. 1 59.)

Woroniecki’'s allegations center on a delag experienced in receiving dentures. In
particular, he asserts that had all of his teeth pulled ind¥ember 2013 and was placed on a
first-on-first-to-recéve waitlist for dentures. (AmCompl. 1 65-66.) In December 2013,
however, Woroniecki was informed that due teewision in an MDOC datal policy, he would
not receive his dentures until June 2014dardless of his position on the waitlisefe 1df{ 68—

69, 71-72.) Woroniecki asserts that because heimaoperly removed from the waitlist, he
experienced undue delay in receiving dentures.f(70.) Although placed back on the denture
waitlist in June 2014, as of the filing of the A&nded Complaint in February 2015, Woroniecki
still had not received his denturetd.(11 75, 79.) Without denturé&/oroniecki has suffered
“prolonged pain” and amability to eat food.Id. I 70.)

Turner asserts that in late 2013 his cell was subjected to a “shakedown” and that, after the
shakedown, he could noriger find his denturesSéeAm. Compl. 1 82-84.) When Turner
grieved the issue, he was told that per an MOty he would not receive new dentures until
December 20161q. § 87.) Turner claims that he hadfeted “severe and ptonged pain while
waiting for dentures.”I¢l. § 91.)

Stephenson asserts that in J@42 his denture plate “split imalf,” but an impression
was not taken for new dentures until July 2@h@ he did not receive his dentures until June
2014. (Am. Compl. 11 101, 106, 113&hephenson says he suffered “severe and prolonged pain

while waiting for replacement denturesld.(f 114.)



2.

Plaintiffs also assert that “[tlhere are gysic deficiencies in howhe defendants choose
to deliver dental care, duo the reduction in the number of dentists hired, and the issuance of a
modified policy directive requiring a minimum two years wait®you enter a prison to even be
placed on a waiting list and requiring a prisonewtot five years for replacement of dentures.”
(Am. Comp. 1 17.)

The Court reads the Amended Complainasserting the following five class claims.

Class Claim OneThroughout the MDOC, the MDOC/sritten policy of not providing
“routine dental services” to prisoners until after 24 monthairohterrupted incarceration is
being carried out in a manner that violates the Eighth Amendn8adA. Compl. T 25.a.)

Class Claim Two.Throughout the MDOC, the written policy of not providing
“removable prosthetics” (includindentures) more than once within a five-year period is being
carried out in a manner thablates the Eighth AmendmengdeAm. Compl. I 25.b.)

Class Claim ThreeThroughout the MDOC, there is an wuitten practice of delaying the
production of dentures, even afte prisoner has been approved d@ntures, that violates the
Eighth Amendment.§eeAm. Compl. I 25.c.)

Class Claim Four Throughout the MDOC, there is amwritten practice of extracting
instead of repairing teeth thablates the Eighth AmendmensdéeAm. Compl. § 25.d.)

Class Claim Five Throughout the MDOC, there is amwritten practice of refusing or
delaying treatment for broken teeth thadlates the Eighth AmendmentSde Am. Compl.

1 25..)

L In their motion for class certification, Plaiifs sought to certifya subclass of prisoners
who were subjected to the MDOCQigitten policy of nd providing routine detal services to
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3.

In November 2015, Defendants Washingtod &anders moved for summary judgment
on Plaintiffs Johannes’, Woroniecki'$urner’'s, and Stephenson’s claimSeé generallyDkt.
116, Mot. Summ. J.)

Both Washington and Sanders argjtiee defense of non-exhaustioBeéMot. Summ. J.
at 6-12.) Washington assertéidat none of Johannes, Woroniecki, Turner, or Stephenson
properly exhausted their claimsaigst her because they did notmaaher (or her predecessor) in
any of their grievances as requiredtbg MDOC'’s grievance policy directivdd( at 9.) Sanders
similarly asserted that Woroniecki's, Turnerdd Stephenson’s grievax(but not Johannes’)
failed to name him. See id.) Additionally, both Washingin and Sanders argued that
Woroniecki, Turner, and Stephenson did not cletepthe grievance process before this action
commenced, and so those three plaintiffs’ claans unexhausted for that alternative reason.
(Mot. Summ. Jat 5, 9-12.)

Defendants also made a number of argumemielated to the issue of exhaustion.
Washington and Sanders argued thattannes’ claims, to the extent they arose before April 28,
2011, are barred by the applicaBtatute of limitations. (MotSumm. J. at 13-14.) Defendants
also argued the merits. Washington claimed sh&enea personally involved in Plaintiffs’ dental
care. (d. at 25.) Sanders similarly argued that hever treated Woroniecki, Turner, or
Stephenson and only treated Johannes bef@eddéimtal policy challenged in this case, PD
04.06.150, took effectld. at 26.) Defendants also argued tWadroniecki, Turner, Stephenson,
and Johannes received adequate dental caretisatckheir Eighth Amendment rights were not

violated. (d. at 27-42.)

prisoners who may be released with year. But this is not orté the subclasses proposed in the
Amended Complaint, the document respondibtalefining the claims in this lawsuit.
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4,

Regarding Defendant Sanders, the Mtgie Judge recommends dismissing
Woroniecki’'s, Turner’'s, and Stephenson’s claagginst the dentist because he never provided
those three plaintiffs with any dental carek{132, R. &. R. at 12.) Although Sanders did treat
Johannes, the Magistrate Judge agreed witid&a’ argument that the dentist did not treat
Johannes after the policy directive challengethia case took effect and thus, could not have
applied that directive in an uncornstional manner. (R. & R. at 12-13.)

Regarding Defendant Washington, the Magite Judge recommends dismissal of
Plaintiffs’ claims against the Director prarily on exhaustion grounds. In particular, the
Magistrate Judge agre@dth Washington that none of Worauki’'s, Turner’s, Stephenson’s, or
Johannes’ grievances named her (or form&C Director Heyns)and thus, those three
plaintiffs did not properly exhaust theiktlaims against Washington. (R. & R. at 18))
Additionally, the Magistrate Judge recommds dismissing Johannes’ claims against
Washington because the policy directive challenged in this case became effective after the
alleged deficient dental treatmeltthannes received. (R. & R. at 20.)

The Magistrate Judge alternatively recommedidmissing Stephenson’s claims as moot
because he has received dentures but seeks in this case prospective relief regarding the timely
provision of dentures. (R. & R. at 19.)

Because the Magistrate Judge recommends dismissal of all of Plaintiffs’ claims on the
foregoing grounds, she did not address Defetsaother summary-judgment arguments,
including most of Defendants’ merits-based arguments.

Both sides object.



5.

As the Magistrate Judge recommends rulmtheir favor, Washington and Sanders have
no issue with the Magistrate Judge’s findingstéad, they object thabhe Magistrate Judge
disposed of their motion without making addibfindings. Defendants obgt to the Magistrate
Judge not addressing their argument that Wewkils, Turner’s, and 8phenson’s claims are
unexhausted because they did not completgytieeance process before Johannes commenced
this action. (Dkt. 139, Defs.” Objs. at 18.) Sarsdalso objects to thMagistrate Judge not
addressing his argument that Johannes failed to exhaust the claims against him. (Defs.” Objs. at
8-11.)

Plaintiffs object to the Magisdte Judge’s finding that theyere required to name the
Director in their grievancesand assert that the Magistrathudge erred inconstruing
Woroniecki’'s, Turner’'s, and Stephenson’s grievances as limited to the conduct at their
correctional facilities as opposéal the MDOC'’s dental policiegDkt. 141, Pls.” Objs. at 1-11,
13-15.) They also object to the Mstrate Judge’s cohssion that Stephenson’s claims are moot
because he received his denturés. t 12.) As for the Magistrate Judge’s recommendation to
dismiss Johannes’ claims agaiSstnders on the basis that Sanderated Johannes before the
policy directive at issue in thisase took effect, Johannes objects that his claims in this lawsuit
are not based solely on that policy directivd. 4t 15-17.)

Like Defendants, Plaintiffs additionally ldba&s “objections” twoarguments that do not
pertain to any finding that the Magistrate Judge made in her Report. In particular, Plaintiffs urge
the Court to rule on Defendants’ statute-of-limiias defense to Johannes’ claims arising before
April 28, 2011 and to find that the MDOC Directoraigproper defendant in this case. (Pls.” Objs.

at 17-28.)



.

“A judge of the court shall make a de novdeadmination of those ptions of the report
or specified proposed findings or recommerat&i to which objection is made.” 28 U.S.C.
8 636(b)(1).

[1.
A.

Because it goes to the Court’s subjecttarajurisdiction over Stephenson’s claisge
Gottfried v. Med. Planning Servs., In@80 F.3d 684, 691 (6th Cir. 2002), the Court first
addresses the Magistrate Judgecommendation that Steptsmn’s Eighth Amendment claim
be dismissed as moageR. & R. at 19). The Court accepts this recommendation.

As summarized above, Stephenson’s claim ¢senba the allegation that he “suffered
severe and prolonged pain” while waiting fontdees. (Am. Compl. 1Y 113, 114.) Stephenson
asks the Court to issue an injunction that wicemsure that no MDOC igpners will experience
similar delays in the futureSeeAm. Compl. at 31 & § 25.c.) But, as stated in the Amended
Complaint, Stephenson received ldientures in June 2014, andhedoes not need this relief.
Further, Stephenson seeks no dgesa Thus, his claim is modee Gottfried280 F.3d at 691
(“A case is moot when . . . the parties ladkgally cognizable interest in the outcome.”).

Stephenson resists this conclusion by arguirgg the is likely to be deprived of his
dentures again as a resultpsison staff misconduct, which will &m subject him to further pain
and suffering.” (Pls.” Objs. at 12.) But pureesplation, especially one based on a government
official doing something that the law prohsyi does not save a claim from mootn&sse Honig
v. Doe 484 U.S. 305, 320 (1988) (“Our cases revead, thor purposes ofsaessing the likelihood

that state authorities will reinflict a given injury, we generally have been unwilling to assume



that the party seeking reliefilvrepeat the type of miscondutttat would once again place him
or her at risk of that injury.” (citing cases)).

Stephenson also asserts that“has been going througitoblems having the dentures
adjusted to fit” and “ray still need an injunction.” (PlsObjs. at 12.) Even assuming that
Stephenson is having problems with the fit of desitures, that alone és not state an Eighth
Amendment violation—the allegation says nothibgw what is being done to fix the fit issues.
Moreover, the injunctive reliedtephenson sought in the Amedd@omplaint was “that denture
replacements be completed within #mths of the first impression taken3deAm. Compl. at
32; see also idat § 25.c.) He did not seek an injunatirequiring adjustments dentures until
they fit.

Accordingly, the Court overrules Stephens objection to the Magistrate Judge’s
finding that his claim is moot.

Before leaving this issue, it is worth notingttPlaintiffs have not merely alleged that
Defendants violate®&tephensda Eighth Amendment rights but that others are experiencing or
will experience similar unconstitutional delaystireir receipt of dentures. The Court does not
now address whether this class claim—or, npyezisely, claim of theubclass that Stephenson
seeks to represersdeAm. Compl. § 25.c)—is moot. The issinas proven thorny in the past,
see Dozier v. HavemamNo. 2:14-CV-12455, 2014 WL 5483008, *# (E.D. Mich. Oct. 29,
2014) (Michelson, J.), and so the Court would fiefrem briefing from the parties. Moreover,
the issue may resolve itself, if another prisoseeks to represent the subclass that Stephenson
seeks to represenSee Phillips v. Ford Motor Cp.435 F.3d 785, 787 (7th Cir. 2006)
(“[Clourts . . . disregard the jurisdictional voidathis created when the named plaintiffs’ claims

are dismissed and, shortly afterdsysurrogates step forwardraplace the named plaintiffs.”).



B.

The Court turns next to the Magistratedde’s recommendation tdismiss Plaintiffs’
claims against Sanders and Plaintiffs’ objections to this recommend&esi.(& R. at 12—-13;
Pls.” Objs. at 15.)

As an initial matter, the Court accepts thedid&rate Judge’s recommendation to dismiss
Woroniecki’'s and Turner’s claims against Sand€rs.& R. at 12.) Plaitiffs do not object to
this recommendations€e generallyPls.” Objs.), and, as the Magiate Judge stated, it is
undisputed that Woroniecki and Turner “had contact with Defendant Sanders and that
Defendant Sanders had no oversight regardieg ttental care” (R. & R. at 12). Accordingly,
Woroniecki’'s and Turner’s claims amst Sanders will be dismisse8ee Thomas v. Ard74
U.S. 140, 149 (1985) (“[T]he failure to object ynaonstitute a procedural default waiving
review even at the district court level.Garrison v. Equifax Info. Servs., LL.Glo. 10-13990,
2012 WL 1278044, at *8 (E.D. Mich. Apr. 16, 2012Y ke Court is not obligted to review the
portions of the report to which no objection was made.” (cifingmas474 U.S. at 149-52)).

As for Johannes’ Eighth Amendment claiagainst Sanders, the Magistrate Judge
reasoned that Plaintiffs’ “claims in this matter arise from the allegedly unconstitutional
application of PD 04.06.150.” (R. & R. at 13.)i§hvas problematic for Johannes, reasoned the
Magistrate Judge, because Policy Directive 04.06 @0 not take effect until September 30,
2013, more than six months after [Johanneahdferred away from ARF and away from
Defendant Sanders’s careld It followed that “the care #t Defendant Sanders provided to
Plaintiff Johannes could not possibly vieabeen provided under PD 04.06.150,” and so

“Johannes’s claims against Defend@anders should be dismissedd.)
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Plaintiffs object that a “review of the Amded Complaint shows that Plaintiffs raised
more than just the violation ¢fie PD 04.06.150.” (Pls.” Objs. at 15.)

The Court agrees. As summarized at the outbete appear to be at least three class
claims that do not rest on Policy Directive 041@®: that there is an unconstitutional preference
for extracting teeth rather than repairing them, that there is unconstitutional delay in the
provision of dentures after approval, and that there is an unconstitutional practice of delaying or
denying treatment for broken teeteeAm. Compl. § 25.) As suchhe fact that Sanders only
treated Johannes prior to tleéfective date of Policy Directive 04.06.150 domot justify
dismissing Johannes’ Eighth Amendment claim against Safders.

Because it relates to Johannes’ claim against Sanders, the Court will address Defendants’
objection that the Magistrate Judge did not opine on their argument that Johannes did not exhaust
his claims. §eeDkt. 139, Defs.” Objs. &—11.) Defendants assert tdahannes did not properly
exhaust his claims because, although he file@gjri/ances, the first was not appealed all the
way through the grievance proceasd the subsequent 12 weémngproperly-filed duplicates of
the first. SeeDkt. 129, Defs.” Reply to Pls.” Resp. Mot. Summ. J. at 6-8; Dkt. 139, Defs.’

Objs. at 8-11.)

The Court finds that this argument is mpooperly before the Court because Defendants

did not make it in their summary-judgmeniotion. Indeed, in their motion, Defendants

suggested that Johannead exhausted his claims against Sanders: “Plaintiff§) the limited

2 The Court notes that althoughdisagrees with the MagisteaJudge about the basis of
Plaintiffs’ claims, the error isattributable to Plaintiffs'who candidly acknowledge in their
objections that their counsel “misstated tidaintiffs’ claims were based on PD 04.06.150 that
was effective in October of 2013. R.123 [Pls.’sBeto Mot. Summ. J. at] Pg ID 3259-70. This
argument should have stateatlPlaintiffs Woroneickigic] and Turner’s claims challenge the as
applied policy directive. Itshould have been more cleamthboth Plaintiffs Johannes and
Stephenson were challenging thagiices of MDOC that are apgdl to all the Plaintiffs, and
potential class members, unrelated to thy@ar quarantine[.]” (Pls.” Objs. at 15.)

11



exception of Plaintiff Johannes against one Defendant, Dr. Sandiersot properly exhaust
their administrative remedies[.]” (Mot. Summ.JJ6 (emphasis added).) And in their summary-
judgment reply brief, Defendants acknowledged thay did not make the argument that forms
the basis of this objection: “Deidants apologize to the Codior not clearly identifying this
aspect of Johannes’ failure to exhaust as toJanders in theiinitial brief, even though that
failure is made apparent by the exhibit R. 61-%&lit” (Dkt. 129, Defs.” Reply to Resp. to Mot.
for Summ. J. at 7.) Arguments raised for the tirae in a reply brief araot procedurally proper
because they do not permit the non-moving party to address $leenPaul v. Henri—Line Mach.
Tools, Inc, No. 10-10832, 2012 WL 6642494, at {&.D. Mich. Dec. 20, 2012)Martinez v.
Comm’r of Soc. SecNo. 09-13700, 2011 WL 1233479, at *2 B.D. Mich. Mar. 30, 2011).
And although Plaintiffs addresse¢he merits of this exhausti argument in their response to
Defendants’ objections, they alsorrectly asserted that issuest presented to the Magistrate
Judge are, generally, notomperly before this CourSee Mitchell v. Cnty. of Washtenadwo. 06-
13160, 2009 WL 909581, at *4 (E.D. &h. Mar. 31, 2009) (citingases to demonstrate that
“Courts generally will not consider argumernis review that were not raised before the
magistrate judge”).

And even if the Court were to coneid Defendants’ argument about Johannes’
grievances, they have not shown that no reaslenjury could find that some of Johannes’
grievances were not dligative. Defendants simply point othat 12 of Johanes’ grievances
were rejected by grievance screeners as dupleatidefs.” Reply at 6-8; Defs.” Objs. at 8-12.)
While this is true, the Court does not agreghwDefendants’ implication that whenever a
grievance is rejected as duplicative, it is pmoperly exhausted as a matter of laedDefs.’

Reply at 8.) If this were the case, a prisom®uld be barred from filing suit even if the

12



grievance screener incorrectlyjaets his grievance as duplicativihus, to carry their summary-
judgment burden, Defendants must compare thesssguieved in the fitsgrievance to those
grieved in the 12 allegedly-duplicate grievanced show that every reasonable jury would think
the rejections were propesee Johnson v. Corr. Med. Servs., IiNo. 4:06-CV-137, 2008 WL
878767, at *5 (W.D. Mich. Mar. 3, 2008) (finding grievance not prgpeejected as
duplicative); Bowers v. BurnettNo. 1:08-CV-469, 2009 WL 7729553, at *9 (July 27, 2009)
report and recommendation adopte2D11 WL 1047343 (W.D. Mich. Mar. 18, 2011) (same).
Defendants have not completed ttask. Indeed, they have neten provided the Court with a
copy of the first grievanceSgée generallfpkt. 61-17.) Moreover, imesponding to the rejection
of the ARF-0661 grievance as dwaltive, Johannes provided a @dule explanation as to why
it raised a new issueSéeDkt. 61-17 at Pg ID 1149.)

In sum, the Court accepts the Magiwraludge’'s recommendation to dismiss
Woroniecki’'s and Turner's claims against Sanders, but rejects the Magistrate Judge’s
recommendation to dismiss Johannes’ claim ag&asders on the grounds that the claims in
this case are solely based oragplication of Policy Directive 04.06.150.

C.

The Court next addresses Plaintiffs’ objectiorthe Magistrate Judge’s conclusion that,
because Woroniecki, Turner, Stephenson, andni@safailed to name Washington (or former-
MDOC Director Heyns) in their gevances, they failetb properly exhaust their claims against
her. The Court sustains part this objection.

1
Plaintiffs’ objection begins by asserting thhé Magistrate Judgerroneously relied on

Curry v. Scott249 F.3d 493 (6th Cir. 2001). (Pls.” Objs2ab.) Plaintiffs claim that the part of

13



Curry the Magistrate Judge relied on—that a prisoner must grieve the person he ultimately seeks
to sue, 249 F.3d at 505—was overruled by the Supreme Colonaes v. Bock549 U.S. 199
(2007). (PIs.” Objs. at 2-5.) Due to this err®laintiffs say, her recommendation “should be
reversed and remanded for further proceedings.” (Pls.” Objs. at 5.)

This objection does not warrant thedief sought. The viability o€urry does not change
the fact that a Michigan prisoner required to name in his gvi@nce all those he believes were
involved in the issue being gvied. It is true that idones the Supreme Court held, contrary to
then controlling Sixth Circuit abority, that nothing in the Pos Litigation Reform Act itself
required prisoners to name in their grievanttesdefendants they wouldter sue: “The PLRA
requires exhaustion of ‘such administrative remedgare available,” 42 U.S.C. § 1997e(a), but
nothing in the statute imposes a ‘name all defatelaequirement alonthe lines of the Sixth
Circuit’s judicially createdule.” 549 U.S. at 217. Butonesalso acknowledged that a prison’s
procedural rules might impose a naming regument and that proper exhaustion requires
compliance with those rules: “to properly exbBf administrative remedies prisoners must
‘complete the administrative view process in accordance withe applicable procedural
rules,’—rules that are defined not by the PLRA, but by the prison gdevamcess itself.” 549
U.S. at 218 (quotingVoodford v. Ngp548 U.S. 81, 88 (2006)). And the Michigan Department
of Corrections grievance rules require agmir to include the “[d]ates, times, places, aathes
of all those involved in the issue being grigven his grievance. MDOC Policy Directive
03.02.130 1 R (July 2007) (emphasis added).

Accordingly, the Magistri@ Judge’s reliance o@urry was at most harmless error. And
given that Plaintiffs did not mae Washington in their grievanceabat could have been the end

of the matter.
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2.

But Plaintiffs argue, as they did before thedistrate Judge, thatetright to enforce the
name-all-involved requirement in this litigation Haeen waived. (Pls.” Objs. at 6.) In particular,
Plaintiffs say that undeReed-Bey v. Pramstalle603 F.3d 322 (6th Cir. 2010), “Defendant
Heyns’ (now Washington) agents waived the rightobject to the failure to name in the
grievance the prison staff ultimately sued, i.e., Director Heyns.” (Pls.” Objs. at 6.)

In Reed-Bey v. PramstalleReed-Bey suffered a shouldejury that could not be
resolved without surgery. 603 F.3d at 323. Abaunhonth after the injury, Reed-Bey “filed a
prison grievance complaining about the lack of follow-up care for the injlttyBut contrary to
the MDOC'’s requirement to name all those involved, Reed-Bey “failled] to name a single
individual” in his initial grievanceld. at 323-24. As such, when ReBdy later sued a host of
defendants, they argued thatthase should be dismissed RReed-Bey’s failure to properly
exhaust his claims against thela. The Sixth Circuit was not persuaded. It found that the right
to enforce the naming requirement had beerfeited: “Officials at the Department of
Corrections, for reasons of their own, overlookadpo@rhaps forgave) this procedural failing and
chose to address Reed-Bey’s grievance on thetame.. When prison officials decline to
enforce their own procedural regetinents and opt to consider otherwise-defaulted claims on the
merits, so as a general rule will wdd. at 324-25. Accordingly, the 8h Circuit held that
“Reed-Bey properly exhausted his claim beswalhe invoked one complete round of the
Department’s grievance procedures and resceimerits-based responses at each skepat 326.

In their summary-judgment regpl brief, Defendants argued thadReed-Beywas
inapplicable because it “involved the head of mabservices who could have been involved in

authorizing medical treatment to [Reed-Bey].’k{D129, Defs.” Reply td&resp. to Mot. Summ.

15



J. at 5.) In contrast, said Defdants, Plaintiffs’ references to “MCF dental,” “dental staff,” and
“health care” in their grievances could noe“bnderstood to include the MDOC Director who
has no treatment relationship witie Plaintiffs, and under the dahservices policy, all dental
treatment decisions are leftttee on-site treating dentist.It()

The Magistrate Judge seemed to agréh this argument. She concluded tRaeed-Bey
was not controlling because “the prison processed [Plaintiffs’] grievances as an alleged
misapplication of [the d#al policy directive]by the prison medi[c]al departmehi{R. & R. at
18.) The Magistrate Judge thus apparently fieadd-Beg forfeiture rule as applying only to
those defendants who grievance respontensght the grievance implicated:

Put plainly, Plaintiffs Wooniecki and Turner have effectively exhausted their

administrative remedies under the PLRAaiagt the prison dentist or the prison

health-care staff for an unconstianal application of PD 04.06.150. But

Defendant Washington (standing in thees of Director Heynds not a proper

party to this “as-applied” action becaug¥) Director Heyns had no role in

Plaintiffs’ care; and (2) the grievancesd not give Director Heyns ‘a fair

opportunity’ to address the issue on theitaeifo the contrary, because Director

Heyns was not named in the grievancess itlear from the grievance responses

that prison officials addressed the grieses with regard to how the local prison

staff applied PD 04.06.150.

(R. & R. at 18.) Elsewhere in her Report, thegMd&rate Judge providedaththis reasoning also
applied to Stephenson’s and Johaiggievances. (R. & R. at 19-20.)

Plaintiffs object to this reasoning @wo grounds. Although their first argument is less
than clear, it appears that their position is that, uReed-Beyonce prison officials decide not
to reject a prisoner’s grievance for failure to comply with the name-all-involved requirement, and
instead address the merits of his grievamgepne later named in a lawsuit may argue that he

failed to comply with the naming requiremer8e€PIs.’ Objs. at 5, 7-8&ee alsdkt. 123, PIs.’

Resp. to Mot. Summ. J. at 24.)aRitiffs also assert that the Biatrate Judge “made a critical

16



error when claiming that the grievances filed Bigintiffs Woroniecki,Turner and Stephenson
were actually directed at the local dentists andim® Defendant Director[.]” (Pls.” Objs. at 9.)

The Court largely agreesitiv Plaintiffs’ reading ofReed-BeyBut before explaining
why, the Court briefly addresses a thvalsl argument: Defendants argue tRaed-Beys wholly
inapplicable because the MDOC’s grievance policy did not include the requirement that
prisoners name all thoseviolved at the time Reed-Bé¥ed his grievance.eeDefs.” Resp. to
Pls.” Objs. at 6 (arguing that naming reqment was added after the Supreme Court's 2007
decision inJones v. Bogk) This argument is wrondReed-Beytself makes that plairReed-Bey
v. Pramstaller No. 06-10934, 2008 WL 2157063, at *2 (E.Mich. May 21, 2008) (quoting
name-all-involved requirement fro2003 version of the MDOC'’s gevance policydirective);
Reed-Bey603 F.3d at 324 (“Under the DepartmentQurrections’ procedural rules, inmates
must include the ‘[d]ates, times, places and names of all those involved in the issue being
grieved’ in their initialgrievance. R.42-6 1 T.”).

So the issue is the scopeRéed-Beyg forfeiture rule. The Court does not believe that
Reed-Bey forfeiture rule should be read tp@my only to those whom the grievance fairly
implicates. As an initial matter, nothing Reed-Beexplicitly limits its forfeiture ruling in this
way. Additionally, seh a reading oReed-Beymproperly conflates ta/related concepts.

The first is that courts will find the naming requiremeatisfiedwhen the prisoner
provides a good-enough description the officer he seeks tgrieve such that grievance
responders, in exercising reagble diligence, can identifithe officer even if unname®ee
Calhoun v. Hill No. 07-11613, 2008 WL 4277171, at *3.E Mich. Sept. 17, 2008) (noting
that a court “may excuse a prisoner’s failure to identify by name a particular defendant in a

grievance when it is obviousdim the facts alleged in theigvance that the defendant was
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involved”). Indeed, as noted, Bamdants attempt to distinguisReed-Beyby arguing that
references to “MFC Dental” (and the like)utd not be “understoodo include the MDOC
Director who has no treatment retatship with the Plaintiffs[.]” BuReed-Beyid not address
the question of whether there was enough infonatn the grievance for prison officials to
have identified the defendants later sued—the issue was whether the defendants could object to
Reed-Bey’s failure to name ativolved given that grievance reeners had the chance to do so
but did not.

In their summary-judgment replyrief, Defendants suggested tiMtQueen v. Woogs
No. 14-1314, slip op. (6th Cir. Sept4, 2014), supports a reading Réed-Beythat limits
forfeiture to those fairly implicated in the grievance. BA¢Queenis readily reconcilable with
the Court’s broader reading Beed-Beg forfeiture rule. (Never mind thafilcQueenis a non-
binding, unpublishedorder that does not even citReed-Bey In McQueen the prisoner
specifically named one officer ims grievance but then later suetther officers who he had not
named in his grievance. Acknowledging the MDOC’s name-all-involved requirement (by citing
Hall v. Warren 443 F. App’x 99, 106 (6th Cir. 2011Xhe Sixth Circuit found that McQueen
had not properly exhausted his claims agaihst defendants whom he did not name in his
grievance. But this does not mean tliRged-Beg waiver rule is limited to those fairly
implicated in the grievance. A grievanceemmer reviewing McQueen'’s grievance would have
no reason to reject fior failure to name all those involved—he would instezasonably assume
that McQueen’s issue was with the one namiéder. In other words, there was no apparent
procedural defect in McQueen’sigrance such that it could Hairly said that the screener

“overlooked (or pehaps forgave),Reed-Bey603 F.3d at 324, the procedural failing.
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The second concept that Defenttaseem to conflate witReed-Be'g forfeiture rule is
that a grievance fails to exhaust a claim aglathe defendant when it does not give prison
officials fair notice of the issue that later forms the basis of the lawsuit against that defendant.
Indeed, in responding to Plaiifis’ objection to the Magistite Judge’s interpretation éteed-
Bey, Defendants argue that, ineth grievances, Woroniecki, Turner, and Stephenson “were
challenging their treatment by the local dentaffstad the local staff’'s explanation of the basis
for their treatment decisions.” (Dkt. 15Befs.” Resp. to Pls.” Objs. at 8ge also idat 9.) The
Court agrees that Plaintiffs’ grievances mimstve provided MDOCofficials with a fair
opportunity to redress the problems tha¢ the basis of this lawsuee Johnson v. Johnson
385 F.3d 503, 522 (5th Cir. 2004) (“We are mindfudttthe primary purpose of a grievance is to
alert prison officials to a problem, not to provigersonal notice to a particular official that he
may be sued. ... But, at the same time, tievgnce must provide administrators with a fair
opportunity under the circumstandesaddress the problem thatliwater form the basis of the
suit, and for many types of problems this wiltesf require, as a practical matter, that the
prisoner’s grievance identify individuals who arennected with the problem.”). But this is a
fundamental exhaustion requirement that existgardless of whether the MDOC's grievance
policy requires prisoners to name all taasvolved in the issue being grieveseeJones v.
Bock 549 U.S. 199, 204 (2007) (“Requiring exhaustidaved prison officias an opportunity to
resolve disputes concerning the exercise of tiesiponsibilities before g haled into court.”).

In other words, a defendant e lawsuit may be precluded undeeed-Beyfrom raising a
procedural defect in the griewee, but nonethelesssert that the griemae did not exhaust

claims against her because the issue grievedtithe issue for which she has been sued.
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In short, the Court does not understétebd-Beg forfeiture rule to apply only to those
the grievance fairly implicates. InsteReed-Beet forth a simple rulaf those charged by the
MDOC to screen grievances overlook or forgaverocedural defect amtocess a grievance on
its merits, MDOC officials cannot be heard torgmain about that dett in later litigationSee
Hollins v. Curtin No. 1:13-CV-008, 2015 WL 1458944, *dt1 (Feb. 24, 2015) (“As the Sixth
Circuit has made clear, if prison officials declioeenforce their own procedural rules regarding
the proper filing of prison grievances, and instead address a grievance on the merits, prison
officials cannot later seek to enforce, in a quali proceeding, the procedural rule in question.”
(citing Reed-Bey603 F.3d at 325-26)gport and recommendation adopi&d15 WL 1458944
(W.D. Mich. Mar. 30, 2015). But the Court agreeghvbDefendants to the extent they maintain
that a prisoner’'s “grievance must providemaaistrators with a fair opportunity under the
circumstances to address the problem that will later form the basis of theJebitson 385
F.3d at 522.

Before applying this law to Woroniecki’'s, finer’s, and Johannes’ grievances, one more
point of law is required. Defendts did not cite the summaryggment standard in their motion
and the Magistrate Judge recite@ gtandard that applies when tim@moving party bears the
burden of proof at trial.SeeR. & R. at 6-7.) But the failure ®xhaust is an affirmative defense,
so themovingparty bears the burden of proof atltriand on summary judgment this typically
means that the defendant has lbheden of convincing the coutthat no reasonable jury could
find that the plaintifiexhausted his claimSurles v. Andisqr678 F.3d 452 (6th Cir. 2012).

Here, though, there is an additional wrinkRaintiffs do not claim that they named
Washington in their grievances such thaytltomplied with the MDOC’s name-all-involved

requirement. They instead claim that, unBeed-Beythe right to enforce that procedural defect
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has been forfeited. So Plaintiffaust show that a reasonalley could find that grievance
screeners “overlooked” diforgave” the failure toname all those involvedCf. Campbell v.
Grand Trunk W. R. Cp238 F.3d 772, 775 (6th Cir. 2001) (“Besauthe statute of limitations is
an affirmative defense, the burden is on the defenashow that the statute of limitations has
run. If the defendant meets thigjugrement then the burdeshifts to the plaitiff to establish an
exception to the statute of limitations.”).

With the foregoing law established, the Courtlegspit to the grievances at issue in this
case.

As to Woroniecki, the Court finds th&eed-Beyprecludes Washington from asserting
non-exhaustion on the basis that she was natedain his grievance. In his grievance,
Woroniecki complained that it was not fair farm to be removed from a first-on-first-to-
receive-dentures list simply because of agyotevision implementing a two-year-post-intake
wait for routine dental careSéeDkt. 61-9 at Pg ID 917.) Two asgpts of his grievance made the
failure to name all those involved apparentttie grievance screener. First was Woroniecki’s
statement that he attempted to resolve hiseissith “H[e]alth Care” and that he was told by
“Dental” that under the new policy he wduhot receive denturamtil June 2014.1¢.) These
generic references do not name anyone. Secahe issue Woroniecki grieved: he complained
that the revised policy should not apply to #hadready on the waitlist for dentures. Unless one
makes the questionable assumption that only those at Woroniecki’'s correctional facility thought
the revised policy worked this way, the iesWoroniecki raised implicates people not
encompassed by “H[e]alth Care” and “Dental.’other words, the combination of Woroniecki’s
failure to include an individua’ name in his grievance alongthvthe fact that the groups the

grievance referenced were likehpt the parties at fault, gaveetlgrievance screener more than
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fair notice that Woroniecki had not “name][d]..all those involved in #issue being grieved.”
At a minimum, a reasonable jury could think tktz grievance had an apparent naming defect.
Thus, the fact that the scregnoverlooked or forgave that féet precludes Washington from
complaining about it nowGee Reed-Beg03 F.3d at 324-26.

But does the issue that Woroniecki grieved form the basis for his claim against
Washington? (Arguably the Cowshould not answer thiguestion as the fosuwf Washington’s
exhaustion argument was that Plaintiffdefd to name her itheir grievances.SeeMot. Summ.

J. at 9; Defs.” Reply to Resm Mot. Summ. J. at 5.) But bec®iDefendants in their objections
argue that Woroniecki’s, Turrisr and Stephenson’s grievangaegolved only local as opposed
to MDOC-wide issues, the Courtaches the issue.) The Court bedis the answer is yes. The
Amended Complaint asserts that “[a]t the time of the implementation of the changes in the dental
policy, Woroniecki was on a waiting list so thentld impression could be taken, but he was
removed from the waiting list due to a changepaiicy” and that “[tlhis change in policy by
Defendant Heyns” has delayed Woroniecki’'s recefpdentures. (AmCompl. { 69-70.) And,
as explained, Woroniecki’s grievance implicatgs MDOC-wide policy. As this was plausibly
implemented or enforced by the Director tbe MDOC, the Court finds that Woroniecki’'s
grievance gave prison offels a reasonable opportunity taddress his claim against
WashingtonSee Johnsqr885 F.3d at 522.

Next are Johannes’ grievances. Unfortunatilley are many and no party has set them
out in detail. Fortunately, the analysis is straigiward as to all but onef them. According to a

Step Il Grievance Report submitted by Defendadbhannes took 16 grievances through the

3 A separate question is whether the is#eroniecki (or the otheplaintiffs) grieved
exhausts the five class clainer whether the class clainten be exhausted by some other
means), but this question has aarly not been raised or briefdy the parties and so the Court
need not address it.
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final step of the grievance process. (Dkt.J&lat Pg ID 1087-91.) One involved back pain (Dkt.
61-17 at 1095), so it did not exhaust Johannesimd against Washington as alleged in this
lawsuit,see Johnsqr385 F.3d at 522. Another apparentlyolved a simple request for a tooth
extraction geeDkt. 141-5 at Pg ID 4243)nd so it too did not give ps officials fair notice of
any claims in this lawsuit against Washingtsee Johnsqgn385 F.3d at 522. Two involved
issues Johannes was having 2008, but higatilens in this caskegin in May 2009.Gompare
Dkt. 61-7 at Pg ID 109dyith Am. Compl. § 28.) And eleven moadl clearly name Sanders (or,
in one, a few additional dentptofessionals) and raise issuegolving only Sanders (or those
professionals).§eeDkt. 61-17 at Pg ID 1125,1P0, 1134, 1129, 1140, 1144, 1106, 1110, 1102,
1113, 1116.) As such, the grievance screenel @ apparent reasoto reject these 11
grievances for failure to name ativolved. Instead, like the situation McQueen the screener
would have reasonably thought Johannes had aahe¢hose involved. Thus, the screener did
not overlook or forgive a naming defect in these 11 grievanceReed-Beydoes not apply to
them.

This leaves one grievance. In ARF-0661, Joites grieved, “Dr. Dalton Sanders failed to
provide services pursuattt the policy directiveand the policy directivethemselves are illegal
pursuant to Michigamnd/or Federal law’ (Dkt. 61-17 at Pg ID 1148 fephasis added).) This is
similar to Woroniecki’s grievance: it raises RlDOC-wide issue that edd prompt a grievance
screener to reject thgrievance for failure to name therpen (or persons) involved with that
broad issue. But there is an important distinction: elsewhere in the grievance Johannes
complained of “the policy directives thalhe correctional facilities administratiomas set
forth[.]” (Id. (emphasis added).) In other words, &wgnce screener would reasonably think

Johannes named the entity respaiesfbr the challenged policy. dd to this that the grievance
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specifically names Sanders, aneé @ourt believes that no reasblejury couldthink that the

ARF-0661 grievance had an apparenaming defect. As sucliReed-Beydoes not preclude
Washington from asserting thatestvas not named. And she was not namedisngitievance, so
it too does not properly exhaust Johannes’ clamtbkis lawsuit against the MDOC Director.

As for Turner, the Court skips theeed-Beyanalysis: his grievance simply did not
provide fair notice of any claim against Wagsjton. Turner grieved, “Therisoner’s denture
was lost during a shake down. MCF Dental hdgsexl replacement of device stating prisoner
must wait for two more years.” (Dkt. 61-10 at Bg925.) Although the basiof the wait was the
MDOC'’s one-denture-every-five-years rule (derpresumably promulgated or enforced by the
Director of the MDOC), Turnerltimately did not claim that this rule was, as a general matter,
unfair. The grievance respondent determined Thaber did not qualify for an exception to the
five-year rule because there was no proof MBIOC staff caused the dentures to go missing,
and, in appealing this, Turner claimed that ¢hesas no way for him to prove that prison staff
were at fault. eeDkt. 61-10 at Pg ID 923.) A dispute awehether a shakedown led to missing
dentures does not implicate the Director & MDOC. As such, the Court finds that Turner’s
grievance did not provide fair notice of any claim against Washington and that his claim against
her is unexhausted for that reasBee Johnsqr885 F.3d at 522.

In sum, Washington is precluded und®eed-Beyfrom arguing that Woroniecki did not
name her in his grievance andtlhis claims against her are uhausted for that reason. As to
Johannes’ grievances, howevBeed-Beyoes not bar Washington froasserting she was not
named, and so the Court finds Johannes haspnaperly exhausted his claims against
Washington. Turner's grievanadid not give prison officials fa notice of any claim against

Washington, and so his clainagainst her will also be disssed as unexhausted. (As with
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Stephenson, the Court does not opine on theliiabif the class or subclasses Johannes and
Turner sought to represent.)
D.

Because the Court has found that Washingtmot complain that Woroniecki did not
name her in his grievance, it will consider Defants’ objection that éhMagistrate Judge did
not address their exhaustiongament based on timing. (Def¥bjs. at 1-6.) In particular,
Defendants assert that Woronie¢and Turner and Stephensodid not exhaustheir claims
because they did not complete the grievanoegss before Johannes filed this laws&ied id)

This argument is not persuasive. The vale question is not whether Woroniecki
completed the grievance process beftikannesued in federal court, but whether Woroniecki
completed the grievance process beidi@ronieckisued in federal court. After all, the “point of
the PLRA exhaustion requirement is to allowspn officials ‘a fairopportunity’ to address
grievances on the merits, to cargrison errors that can andasild be corrected and to create
an administrative record for those disputes that eventually end up in ddeed-Bey603 F.3d
at 324. Because Woroniecki waited to becomeaantif in this case until after he gave the
MDOC a complete opportunity to remedy his garce, each of these aims of PLRA exhaustion
was fulfilled. A number of courts agree with this analySise Mathis v. GEO Grp., Ina\o.
2:08-CT-21-D, 2011 WL 2899135, at *5 (E.D.N.CI\dua8, 2011) (“Each plaintiff exhausted
certain administrative remedibgfore joining the aadn, but after other inmates originally filed
the action. Courts facing similgrocedural postures have allavthe ‘new’ inmate’s claims to
proceed so long as the original inmates had @sted their claims before filing the action and

the newly added inmates exhaukstieir ‘new’ claims before lieg added.” (citing cases)).
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Defendants suggest that a number of codidagree. But the cas&efendants cite are
not on point because none addressed the situathere prisoners joined a lawsuit only after
they completed the grievance proceSs. Utley v. Campbell84 F. App’'x 627, 629 (6th Cir.
2003) (holding that prisoner was not permittedattd claims to his lawsuit that he did not
exhaust until after he filed suit)pe v. BirkettNo. 09-10723, 2009 WL 3465210, at *1 (Oct. 23,
2009) (noting that some cases have held tHataantiff may not amend his complaint to bring
claims that were not exhausted prior ttze initiation of the present lawsuit®bjections
overruled 2009 WL 3806262 (E.D. Mich. Nov. 12, 2009@rdan v. CaruspNo. 2:08-CV-261,
2010 WL 3220143, at *12 (W.D. Mic Aug. 10, 2010) (finding thagirisoner was required to
complete grievance process prior to filing his suit as opposed to prior to filing his amended
complaint).

Defendants also simply state, with no deped argument or citation to case law, that,
under Rule 15(c), Woroniecki’'s, Ter’'s, and Stephenson’s claims relate back to the date
Johannes filed the original complaint. (Defs.” Objs. at 3.) As a general matter, the Court does not
address conclusory argumerfieeMcPherson v. Kelseyl 25 F.3d 989, 995-96 (6th Cir. 1997)
(“It is not sufficient for a party to mention a ilsdle argument in the most skeletal way, leaving
the court to . . . put flesh on it®nes.”). And that gendreule applieswith considerable force in
this case for two reasons. First, the primaryppae of the relation-back doctrine is to allow a
plaintiff to avoid a statute-of-limitations bareeCharles Alan Wrighet al, 6A Federal Practice
& Procedure 8§ 1496 (3d ed.)—Defendants have not cited any casengpplyidoctrine to hold
that plaintiffs added to a lawsuit must exhausirtdministrative remedies prior to the filing of
the original complaint. Second, tis&xth Circuit has stressed thhe text of Rule 15(c) allows

relation back for certain added claims and ¢ertdded defendants, bsays nothing about
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added plaintiffsAsher v. Unarco Material Handling, Inc596 F.3d 313, 318 (6th Cir. 201@ge
also In re Kent Holland Die Casting & Plating, Inc928 F.2d 1448, 1449 (6th Cir. 1991)
(“[T]he precedent of this circuit clearly holdbat ‘an amendment which adds a new party
creates a new cause of action @mere is no relation lok to the original filing for purposes of
limitations.”). As such, Defendants’ mere ¢itan to Rule 15(cHoes not carry the day.

Accordingly, the Court is not persuaded Dgfendants’ argumerthat Woroniecki did
not properly exhaust because he completed tieeagrce process only aftdohannes filed this
case.

E.

Remaining are Plaintiffs’ two objéons to the Magistrate Judget ruling on two issues.

In particular, Plaintiffs ask the Court to rube Defendants’ contention that any of Johannes’
claims arising before April 28, 2011 are bart®dthe applicable statute of limitations and to
hold that Washington is a propgefendant in this litigation.

The reason Plaintiffs ask the Court #ach these issues—even though the Magistrate
Judge did not—is to hasten this litigation. #esthe issue of whether Washington is a proper
defendant, Plaintiffs say: “If this Court does negolve this issue now,ahMagistrate Judge will
have to issue another Report based on Defesddrdgady filed Motion for Summary Judgment
after remand, and one of the fi@s will again file Objections. Before discovery is undertaken
again in this case another 4-8 months will pass. During that time period, Plaintiffs and the
proposed class members will continue to suff@in, teeth will unnecesshribe extracted, and
restorable teeth will be becomm-restorable.” (Pls.” Objs. at 21Plaintiffs urgethe Court to

rule on the statute-of-limiteons issue for a similar ason. (Pls.” Objs. at 20 n.12.)
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The Court declines to selve these two issues at this time. It is doubtful that addressing
these issues will substantially advance thligdtion given the host of outstanding motions.
Indeed, Plaintiffs have filed a “Motion for @ance on Outstanding Mots” asking this Court
to rule on yet another of Defendants’ summary-judgment argumentsiamdher pending
motions. See generallpkt. 143.)

On the other hand, Plaintifisre entitled to have their aslecided expeditiously (with
allowances for the complex nature of the cass)such, the Court W schedule an immediate
hearing and status conferenceaésolve Plaintiffs’ Motion for Guidance. And because resolving
that motion requires this Court to rule on ma8 now pending before the Magistrate Judge, the
Court, for the time being at leastill vacate the order of reference.

V.

For the reasons given, the Court SUSNI&BIIN PART and OVERRULES IN PART
Plaintiffs’ Objections (Dkt 141), OVERRULES DefendantsObjections (Dkt. 139), and
ADOPTS IN PART the Report and Recommenafat{Dkt. 132). In particular, Stephenson’s
claims against Sanders and Washington a@MISSED AS MOOT, Woroniecki’'s and Turner’'s
claims against Sanders are DISMISSED WITHERBRDICE, and Johannes’ and Turner’s claims
against Washington are DISBSED WITHOUT PREJUDICE. Theemaining claims of the
Amended Complaint remain.

The Court VACATES the order of referencettee Magistrate Judge (Dkt. 15) only to
resolve Plaintiffs’ Motion for Guidance. The pe# are to appear faa hearing and status

conference on that motion (and all related mmdiand issues) on April 14, 2016 at 9:30 a.m.
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SO ORDERED.

Dated: March 31, 2016 Lsdurie J. Michelson
Hon.LaurieJ. Michelson
UnitedStateDistrict CourtJudge

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtic means or U.S. Mail on March 31, 2016

s/Johnetta M. Curry-Williams
Acting Case Manager to
Honorabld.aurie J. Michelson
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