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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
GOMBA MUSIC INC. and HARRY BALK,
Plaintiffs,

V.

CLARENCE AVANT and INTERIOR

MUSIC CORP.,
Defendants.
Case No. 14-11767
Honorable Laurie J. Michelson
INTERIOR MUSIC CORP., Magistrate Judge R. Steven Whalen

Third-Party Plaintiff,
V.
SIXTO RODRIGUEZ,

Third-Party Defendant.

OPINION AND ORDER DENYING TH IRD-PARTY DEFENDANT SIXTO
RODRIGUEZ'S MOTION FOR SUMMARY JUDGMENT ON THE PLEADINGS AS
TO DAMAGES [54], GRANTING HIS MO TION TO SET ASIDE DEFAULT [60],
AND AMENDING SCHE DULING ORDER

After Third-Party Defendant $io Rodriguez evaded serei@and then failed to respond
to the Third-Party Complaint, the Court granfiddrd-Party Plaintiff Inteior Music’s motion for
a default judgment against Rodriguez in January 2015. (Dkt. 38.) Close to nine months after that
order, Rodriguez filed a motion feaummary judgment as to dages. (Dkt. 54.) He says that
notwithstanding the default judgntemnterior cannot recover damages from him as a matter of
law. Shortly afterward, Rodriguesso filed a motion to set asitlee default judgment. (Dkt. 60.)

Both motions are fully briefe(Dkts. 59, 61, 63, and 64), and t@eurt heard oral argument on
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the motions on April 12, 2016. For the reasonsudised below, the Court will deny Rodriguez’s
motion for summary judgment but grans Imotion to set aside the default.
l.

By way of background, this case centers andbings featured the 2012 Oscar-winning
documentarySearching for SugarmarSixto Rodriguez allegedly authored the songs over 40
years ago, and they were credited to hisHaobn a record label owned by Clarence Avant’'s
company, Interior Music. Until recently, Roguez did not realize thathile the songs never
took off in the United States, they wereommercial success in South Africa.

Neither did Harry Balk, whealaims that Rodriguez compax the songs while under an
exclusive songwriter agement with his company, Gomba MushAfter learning of the songs’
success, Balk sued Interior and Avant in a nadtint complaint, essentially claiming that Avant
and Interior conspired with d®lIriguez to defraud him. In ¢hnow operative second amended
complaint, Balk alleges thatp avoid Rodriguez’obligation to write songs exclusively for
Gomba Music, Interior and Avant perpetratedcheme in which Rodnigez would write songs
for them but falsely attribute them to others. (Dkt. 39, Second Am. Compl.) The second amended
complaint includes counts against Avant andetrior for fraud onthe copyright office,
declaratory judgment that Balk owns the songs, fraudulent concealment/tortious interference
with contract and fraud, na copyright infringement.|lq.) Importantly, Balk did not sue
Rodriguez.

But Interior did. The music company filedthaird-party complaint against Rodriguez,
claiming that the relevant songs were authavbde the two had theiown exclusive songwriter
agreement (the “ESCA”) that Interior enteretyireg on Rodriguez’s representation that he had

rescinded his arrangement with Gomba. (DKt, Third Party Compl.) Interior asserts two



breach of contract claims on the basis that Rz falsely warranted that he was able to grant
Interior the rights to the songs atitht he has failed to cooperatéhwinterior in this lawsuit in
favor of colluding with Balk.Id.)

Interior had difficulty personally servingddriguez with the third-party complaint. On
July 24, 2016, Interior executed service through@édtie means (Dkt. 20) after the Court granted
its request to do so (Dkt. 19). When Rodriguglt gid not answer the third-party complaint,
Interior requested the cletk enter default on August 15, 20{@kt. 22), which the clerk did
that same day (Dkt. 23). Interior moved fodefault judgment soon afterward. (Dkt. 25.) In
October 2014, attorney Craig Romanzi frone tlaw firm Fieger, Fager, Kenny, Giroux &
Harrington, PC entered an appeace on Rodriguez’s behalf. (DK0.) Even so, Rodriguez did
not move to set aside the entfydefault or respond to Interisrmotion for a default judgment,
and the Court granted the natiin January 2015 (Dkt. 38).

Close to two months passed, at which poitdraey Geoffrey Fieger filed an appearance
on Rodriguez’s behalf. Two weeks later, ingta2015, the Court held a scheduling conference.
Another attorney from the Fieger firm, Heat Glazer, appeared for Rodriguez at the
conference. She indicated that Romanzi had leffibger firm. She said that she was also about
to leave the firm but that Raduez would soon move to set asithe default judgment. He did
not.

More months passed without any action Bypdriguez or hiscounsel. Finally, in
September 2015, Rodriguez filed one of thetioms now before the court—a “Motion for
Summary Judgment on the Pleadings as ton&ypes”—urging that even with the default
judgment in place, Interior cannot recover algmages as a matter of the Michigan law of

indemnification and contribution(Dkt. 54, Rodriguez’'s Mot. Suml.) In response, Interior



argued that its third-party claims were not inddmoation or contributiorclaims but were rather
breach of contract claims. (DKB9, Interior's Resp. at 13-18Though Interior’s third-party
claims were clearly labelled as breach of contcdaiims, Rodriguez saysahif Interior indeed
asserted “independent” claims seeking sometbthgr than contributioor indemnification, he
was caught off guard. So along with his reply (OXt), Rodriguez filed a motion to set aside the
default, which he urges is necessary onlthé& Court denies his other motion. (Dkt. 60,
Rodriguez’s Mot. Set Aside Def. J.)
I.

The Court begins with Rodriguez’s motion feummary judgment othe pleadings as to
damages.” Though described as a motion fomisiary judgment,” Rodriguez filed the motion
pursuant to Federal Rule of Procedure 12(c)clviprovides, “After the pleadings are closed—
but early enough not to delay traa party may move for judgment the pleadings.” To decide
a motion under Rule 12(c), the Court “must consthgecomplaint in the ¢jht most favorable to
[Interior, the third-past plaintiff], accept all well-pled factuallegations as true, and determine
whether the complaint statepkusible claim for relief.” Albrecht v. Treon617 F.3d 890, 893
(6th Cir. 2010) (internal quotation marks and citations omitted).

One major legal obstacle lurks here for Rgdez: his motion appears to attack his
liability alone, an issue th#tte default judgment foreclosed.

“Where damages are unliquidated a defadinits only defendant’'dability and the
amount of damages must be provefitoine v. Atlas Turner, Inc66 F.3d 105, 110 (6th Cir.
1995) (quotingFehlhaber v. Fehlhaber681 F.2d 1015, 1026 (5tRir.1982) (en banc)).
Nevertheless, “[e]ven if a default has been mtteagainst a party, it remains for the court to

consider whether the unchallenged facts constitutgiinate cause of action, since a party in



default does not admit mere conclusions of ladmterson v. Johnspri94 F.3d 1311 (table)
(6th Cir. 1999) (citingQuirindongo Pacheco v. Rolon MoraJeé3s3 F.2d 15, 16 (1st Cir.1992));
see alsaNright & Miller, 10A Fed.Prac. & Proc. § 2688 (3d edrjoting the same).

The Court already has found that the un@mged facts constituted legitimate causes of
action for breach of contract. In the Court’'sropn and order granting Interior's motion for a
default judgment against Rodriguez, the Court diesd in detail the allgations that, by virtue
of his default, Rodriguez had admitted. (Dkt. 38J€&rGranting Mot. for Default. J. at 5-6.) The
Court also concluded that those allegationsedtdtgitimate causes of action, finding (1) that
“Rodriguez breached the ESCA by failing tooperate in defending against Balk's claims
against Interior” and (2) that “if Bla owns the rights to songs on tkkld Factaloum as he
claims, Rodriguez breached the ESCA by falselyravding that he had the power and authority
to grant the rights to those songs to Interior, #rad he had not sold or otherwise disposed of
those rights.” Id. at 6.) The Court then noted thahile the default judgment would bind
Rodriguez on the issue of lidity, he “still has the opportunity to respond on the issue of
damages.”l€l.)

Rodriguez’s present motion is not a respamsé¢he issue of damages. Though styled as a
“motion for summary judgment on the pleadingdamdamages,” Rodriguez really strikes at the
issue of liability. The crux of his argument is this: Balk’s claims against Interior involve breach
of trust or intentional misconduct, and Michigam prohibits a party culpable of such conduct
from recovering in the form ahdemnification or contribution.SeeDef.’s Mot. at 8-13.) Thus,
instead of challenging the amount of recovdRpdriguez contends thas a matter of law,
Interior cannot recover all. His reply further reveals hisue liability-focused objective here,

urging that “[o]n the merits, Interior’'s clainase unenforceable, and border on the frivolous” but



that he “elected toile a motion for summary judgment &s damages because, even with the
default, Interior can never recover damadey law.” (Dkt. 61, Rodguez’'s Reply at 5.)
Similarly, at oral argument, Rodriguez’s coundes$cribed the motion dscusing on a “liability
issue that pertains to damages.”

If Rodriguez wished to chigihge liability, he should haveesponded to the third-party
complaint, and he cannot do so now through a motion for judgment on the pleadings. Other
courts have rejected similar attempts to attiehility instead of damages after the entry of a
default. For example, iheedo Cabinetry v. James Sales & Distribution, ,1d&7 F.3d 410, 414
(5th Cir. 1998), the Fifth Circuit observed:

AKB next challenges the amount of dagea awarded by argwg that as a matter

of law it cannot be held liable for James Sales’ debt based on the documents in the

record. The default judgment consively established AKB’s liability. . . This is

merely a back-door attempt to challerigdility. If AKB wanted to argue about

liability it should haveanswered the lawsuit.

The First Circuit reached a similar conclusionRableto v. Rodrigue295 F.2d 1061 (table),
1993 WL 198175, at *1 (1st Cir. Jun 11, 1993) hmlding that certain challenges to damages
“represent thinly-veiled attempt® undermine the confession lidibility that aises from the
entry of default.” The court reased that “[s]ince appellants, by defaulting, allowed the clock to
expire and forfeited their righto contest liability, we cannot allow them to skirt the condign
consequences of an entry of default by uradémty an end run after the final whistléd!

Even if the Court were to consider Raglrez’s argument on the merits, the Court would
not grant his motion. Rodriguez’sgarment relies on this premighe “nature” of the third-party

complaint is a claim for indemnity or contribomi. (Def.’s. Mot. at 5.) Thus, Rodriguez says,

because the “sole gravamen” of Balk’s claims agfainterior involve intetional acts or a breach



of trust, as a matter of Michigan law, Intariis not entitled to statutory or common law
contribution or indemnification and therefore nahrecover any damages. (Def.’s Mot. at 8.)

Rodriguez is correct that under Michigan latwgde at fault are limited in their ability to
invoke statutory or common law indemnification contribution remedies. For instance, the
Michigan statute that provides right of contribution betweetort-feasors who are jointly and
severally liable “does not apply to breaches of trust or of other fiduciary obligat®esMich.
Comp. Laws § 600.2925a(8). Similarly, the Midmgcommon law of contribution “does not
permit an intentional tortfeasor recovery adntribution from othejoint tortfeasors.”Fid. &
Deposit Co. of Maryland v. NewmaBl1l N.W.2d 821, 823 (Mich. CApp. 1981). And as for
indemnification under Michigan g “an action for indemnity caonly be maintained on the
basis of express contract or byparson free of negligence or faulWilliams v. Unit Handling
Sys. Div. of Litton Sys., In@t49 N.W.2d 669, 671 (Mich. 1989).

Rodriguez is also correct that a thirddqgacomplaint under Federal Rule of Civil
Procedure 14(a) is “in the natureaf indemnity or contribution claimAm. Zurich Ins. Co. v.
Cooper Tire & Rubber Cp.512 F.3d 800, 805 (6th Cir. 2008). As the rule provides, “A
defending party may, as third-panlaintiff, serve a summons and complaint on a nonparty who
is or may be liable to it for all or part tife claim against it.” Fe R. Civ. P. 14(a)(1).

But Rodriguez is not correct that a derivatisadbility claim must be one for statutory or
common law indemnification or caithution. While Interior’s thirdparty claims may well be “in
the nature of an indemnity or contribution cldinthat does not mean that Interior necessarily
asserted actual indemnification @yntribution claims. Istead, Interior assed claims of breach
of contract. (Dkt. 11, Third Party Compl.) Inter®first count asserts & Rodriguez breached

the ESCA by falsely warranting drrepresenting “that he owned tl®ld Factcompositions



free and clear of any third partghts or other encumbrancedd.(] 28.) Interior's second count
asserts that Rodriguez again breached the EBZAailing to cooperate in defending against
Balk’s claims. (d. 1 36.) Rodriguez has put forth no faoitity holding that every third-party
cause of action—state law breach of contractach of warranty, or otherwise—automatically
becomes beholden to the subsianlimitations under the relevastate’s statutory or common
law of indemnification and conbiution. Instead, his counsel citeis own “legal judgment” that
“Interior’s third-party complaint under Rulé4 can only seek contribution and indemnity
damages from Rodriguez.” (Def.’s Mot. Set Asidef. J., at 5.) This is not sufficient.

That being said, it is worthoting that Interior'srebuttal to Rodriguez’s motion is not
without issue. Interior cite$rustees of The Sheet Metal \Wens’ Local Union No. 80 Pension
Trust Fund v. W.G. Heating & Cooling55 F. Supp. 2d 838, 849 (E.D. Mich. 2008), for the
proposition that “it is irrelevant whether tHeasis of the third-party claim is indemnity,
subrogation, contribution, express or implied watyaor some other thep” But the court did
not so hold. Instead, the court simply quotieat language—in a parthetical—wihout saying
whether it agreed with the statemeam.G. Heatingactually cuts against Interior's argument: the
court held that certain third-pgg claims—Ilabelled as clainfer fraud and misrepresentation—
were “essentially a request for indemnificatiokal”

Still, the Court is not persuaded that Imes third-party breach of contract claims
should be subject to Michigan indemnificatiand contribution law govemmg joint tort-feasors.
Other types of claims, including breach of contmctvarranty claims, can be proper as third-
party claims: “The secondary derivative liability notion is centraind thus impleader has been
successfully utilized when the basis of the third-party claim is indemnity, subrogation,

contribution, express or implied warranty, or sootieer theory.” Wright & Miller, 6 Fed. Prac.



& Proc. Civ. § 1446 (3d ed.see also E.I. DuPont de Nemours & Co. v. Kolon Indus., 683

F. Supp. 2d 443, 462—-63 (E.D. Va. 2009) (“[I]t is wedttled that [a] breach of contract claim
may form the basis for impleader of a third{gadefendant, so long as$ is sufficiently
derivative of or dependent upon the maimird.” (internal quotation marks and citation
omitted)).

As an aside, because the parties have not lhuigfed the issue, the Court will not resolve
whether the procedural device Interior used tagits claims, Federal Rule of Civil Procedure
14(a), was the correct one. “Third-party pleegiis appropriate only where the third-party
defendant’s liability to the third-party plaintii§ dependent on the outcenof the main claim;
one that merely arises out of the same sdéack does not allow a third-party defendant to be
impleaded.”Am. Zurich Ins. Co. v. Cooper Tire & Rubber C612 F.3d 800, 805 (6th Cir.
2008). At first glance, it seems that Interioaltegations that it was duped by Rodriguez cannot
be dependent on the outcome of Balk’s allegatiansst of which assethat Interior conspired
with Rodriguez to defraud Balktif the Court understands thattémior contends that its breach
of warranty claim against Rodriguez is derivative of Balk's specific claim that he is the true
owner of the copyright—a claim that, standialgne, does not imply any fraud on Interior's
part! And while Interior concedes this claim that Rodriguez faile cooperate in this suit is
not in and of itself a derivative claim, that alacan still be joined to a proper third-party claim

pursuant to Federal Rule Givil Procedure 18(a).

! The notion that Balk can prevail withoproving fraud on Interior's part appears
consistent with one theory gifbility Balk has asserteéee Gomba Music, Inc. v. AvaéP F.
Supp. 3d 632, 644 (E.D. Mich. 2014noting that Balk appeared to argue that even if the statute
of limitations barred recoverfor the conduct dating to the 1970w still could assert claims
based on copyright infringements that occdmgthin three years of filing his claim).

9



In sum, the Court is unconwad that Interior cannot reeer damages against Rodriguez
as a matter of law. Even so, with the defgudgment entered, “If [Rodriguez] wishes an
opportunity to challenge [Interior’s] right to recover, [his] only recourse is to show good cause
for setting aside the default under Rule 55(c) and, failing that, to contest the amount of
recovery.”SeeWright & Miller, 10A Fed. Prac. & Proc. § 2688 (3d ed.). Thus, the Court will
deny Rodriguez’s motion for judgment on the plegdiand proceed to his motion to set aside
the default.

.

While a very close call given the culpallenduct of Rodrigueand his counsel, the
Court finds that the default should be set aside.

When, as here, an order grants default judgment “without any judgment entry on the issue
of damages . . . the more lenient Rule 55(@hdard governs a motion set aside a default or
default judgment” ingad of Rule 60(b)Dassault Systemes, SA v. Childrégs3 F.3d 832, 840
(6th Cir. 2011) (citations omitted). Under FeddRale of Civil Procedure 55(c), the Court “may
set aside an entry of defaulrfgood cause.” The Court must cales three factors to determine
whether to set aside a default: (1) “[w]hether prantiff will be prejudiced”; (2) “[w]hether the
defendant has a meritorious defense”; and (3)pther culpable conduct of the defendant led
to the default.”United Coin Meter Co. v. Seaboard Coastline ,RR5 F.2d 839, 845 (6th Cir.
1983) (citations omitted).

A.

For the first factor, to establish prejudice, Interior must show that any delay “will result in

the loss of evidence, create ieased difficulties of discovery, provide greateopportunity for

fraud and collusion.Childress 663 F.3d at 842 (citintNVST Fin. Grp., Inc. v. Chem-Nuclear
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Sys., InG.815 F.2d 391, 398 (6th Cir. 1987)). The Countl§ that setting aside the default will
not result in this tge of prejudice.

Interior does not claim that would suffer prejudice in the fo of lost evidence or a
greater opportunity for Rodriguez &mgage in fraud or collusiotts focus is instead increased
difficulty with discovery. In its briefing, Interioargued that it would likely have to re-depose
several witnesses and conduct iiddal discovery concerning the substance of its claims and
Rodriguez’s defenses. (brior's Resp. at 19.)

But when pressed on the issue at oral argemeterior failed to articulate any specific
discovery it would have to psme—other than possibly re-depws Rodriguez. And the Court
finds it difficult to believe that the crux of what at issue in the third-party complaint—the
nature of Rodriguez’'s arrangement with Interavas not already addssed at least in part
during the first round of depositianghis is especially true if, as Interior adamantly asserts, its
complaint against Rodriguez is really a proper third-party complaint that will simply rise and fall
with Balk’s claims. Moreoverat oral argument, counsér Rodriguez acknowledged that
Rodriguez would not need toursue any discovery surroundifigbility. While Rodriguez’s
counsel left open the possibility of discovery related to damages, no prejudice would result from
that, as the default judgment left open that same door.

Interior’'s argument really amounts to a claifrprejudice in the fon increased litigation
costs and delay. The discovery cutoff date lwasning when Rodriguez filed his motion, and it
has since passeddeDkt. 47.) So setting aside the deltawould undoubtedly cause delay. On
that note, Interior citeS. Elec. Health Fund v. Bedrock Senisi6 F. App’'x 772, 778 (6th Cir.
2005), where in affirming a district court’s finding of prejudice, a Sixth Circuit panel observed,

“Whether intentional or not, aplent’s eight month delay in rpsnding to the allgations in the
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suit undoubtedly resulted in tangible harm to dppellees.” But the Court has made clear in
binding authority that “the relevant inquiry amrns the future prejudice that will result from
reopening the judgment, not prejudice that alasady resulted from the defendant’s conduct.”
Childress 663 F.3d 832, 842 (6th Cir. 2011) (citation omitted). Moreover, “delay alone is not a
sufficient basis for establishing prejudicéNVST Financial Group815 F.2d at 398 (citation
omitted).

Nor is an increase in litigation co&tnited States v. $22,050.00 U.S. Currer&S5 F.3d
318, 325 (6th Cir. 2010). Accordingly, it is immaterialthe prejudice inquy that, as indicated
at oral argument, the parties plan to file motitmrxssummary judgment if the default is set aside:
the Sixth Circuit*encourages setting aside defaultattow for resolution on the merits, which
will necessarily drive up litigation costdd.

As for Interior’'s suggestion that delay is esglly problematic here because of some of
the witnesses’ old age and health issues, bitdras not shown that this is any more of a
problem now than it was a few months agbhen the discovery period was still opeSee
Krowtoh Il LLC v. ExCelsius Int'l Ltd330 F. App’x 530, 536 (6th Cir. 2009) (holding that
district court abused its discretion byding prejudice because, among other thifiB&intiff
provided no evidence that specific withessenemories faded beyond maintaining that
‘withesses’ memories are bound to fadéh the passage of time.™).

The prejudice that Interior will face is ntite type of prejudice that weighs against
setting aside a default judgment. This is paréidyltrue because Interior's inconveniences can
be cured to some extent if Raglrez absorbs some of the cost$nofeased discovery. Thus, this

factor weighs in Rodriguez’s favor.
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B.

The second factor is a low hurdle for Rodegu“to establish a ‘meritorious defense,’ the
defendant must state ‘a defense good at law’ whidufficient if it contains ‘even a hint of a
suggestion which, proven at trial, wdudonstitute a complete defenseltiompson v. Am. Home
Assur. Co.95 F.3d 429, 434 (6th Cir. 1996) (quotidVST Financial Group815 F.2d at 398—
99). He has cleared it.

Rodriguez offers several possible defensest,Hissurges that Interior’s claim of breach
of warranty “occurred with the full knowledge aimtitement by Interior.” (Def.’s Mot. at 11.)
Second, he argues that this clainb#&red by the statute of limitationsd.) Third, he suggests
that Interior’s claim based on hmurported failure to cooperates“a pure fact question” that a
jury would be free to disbelieveld( at 11-12.) He also argues that for this claim, “there is an
initial question as to what royalties Interiorshactually collected on belfiaf Rodriguez from
the inception of the contract, and whayalties have been disbursedld.(at 12.) The Court
finds that these defenses are sufficiemht®et Rodriguez’s burden at this stage.

Interior relies on non-binding awdhty to suggest that Rodyiiez’s defenses are “totally
conclusory” and therefore do not meet his bard@l.’'s Resp. at 21.) For instance, in an
unpublished opinion, a Sixi@ircuit panel quote&ony Corp. v. ElIm State Electroni&)0 F.2d
317, 320-21 (2d Cir.1986), for the proposition tHaflthough in an answer general denials
normally are enough to raise a meritorious deé the moving party on a motion to reopen a
default must support its general dariwith some underlying factsClarendon Ltd. v. Fostei7
F.3d 232 (table), 1993 WL 339703, at *7 (6th @ep. 2, 1993). Interior also cites the general

rule that “issues adverted to in a perfiomg manner, unaccompanied by some effort at
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developed argumentation, are deemed waividdPherson v. Kelsey 25 F.3d 989, 995-96 (6th
Cir. 1997), to suggest that Rodriguez’s st&iftlimitations defense cannot save him.

But controlling Sixth Circuit pgcedent on this issue has matkar that “even conclusory
assertions may be sufficient to establish the dird suggestion needed to present a meritorious
defense.” Childress 663 F.3d at 843 (internal quotationarks and citation omitted). For
example, in$22,050.00 U.S. Currenc$95 F.3d at 326, the Court held thia¢ mere listing of
several conclusory affirmative defenses—*failurestate a claim, excessivme in violation of
the Eighth Amendment, and illegal searchd aeizure’—without any factual support, was
sufficient to meet the meritorious defense standard.

Interior also argues d&ngth why Rodriguez’s defensesy not be successful. But that
reflects another misunderstanding of the controlftamdard: “the test is not whether a defense
is likely to succeed on the merits; rather, the daters merely whether there is some possibility
that the outcome of the suit after a full trial will be contrary to the result achieved by the default.”
Childress 663 F.3d at 843.

Rodriguez’s asserted defenses create somebiidgghat the outcomef a full trial will
be contrary to the result achieved by the defdtdt. instance, if it were proved that Interior
perpetrated a scheme to defraud Balk, that dvonldermine Interior’'s breaadf warranty claim.
Granted, the statute of limitations defense mightdeome extent meritless because Interior
apparently could not have filed a claim on thesis of Rodriguez’s failure to cooperate until
Balk filed suit. The ESCA provision relied upon by Interior provides that “[Rodriguez] will at
[Interior’s] request, cooperate fullyith [Interior] in any contoversy which may arise” and that
“[i]f a claim is presented againfihterior] . . . [Interior] shall hae the right . . . to withhold any

and all royalties that may be or become due wapect to such disputed compositions pending
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the final adjudication or settlemeaf such claim.” (Third Part€ompl. I 14.) Even so, Count |
of the third-party complaint—the claim th&odriguez breached certain warranties and
representations when he oridigantered the ESCA over 40 ysaago—might stilbe subject to
the statute of limitations.

Thus, this factor weighs in favor of settittge default aside: Rodriguez has satisfied the
very low bar of putting forth a defense that is “good at law.”

C.

As for the final factor, Rodriguez was surelylpable, and that cannot be ignored. “To be
treated as culpable, the conduct of a defendant disglay either an inté to thwart judicial
proceedings or a reckless disregard for the effect of its conduct on those proce&tiagard
Claims Serv., Inc. v. William Darrah & Associat&96 F.2d 190, 194 (6th Cir. 1986).

Rodriguez’s culpability started with histeinpts to evade service, which the Court
detailed in its order allowing aleate service. (Dkt. 19.) After tladternate serviceand after the
clerk entered a default on Auguldi, 2014, Rodriguez still made edfort to respond for some
time.

An attorney from the Fieger firm, Craig Ronza finally filed an appearance on behalf of
Rodriguez in October 2014. (Dkt. 30.) After thappearance, Rodriguez’s culpability was
manifested by his counsel's persistent patt@rmexcusable neglect. Counsel never responded
to Interior's motion for a default judgment, igh the Court granted in January 2015. (Dkt. 38.)
During the Rule 16 conference hetdMarch 2015, there was specitliscussion of the default,
yet another six months passed lefthe law firm took any actio®nd instead of moving to set
aside the default, the firm madestrained attempt to challen@Rodriguez’s liability under their

self-styled “motion for summary judgment s damages” under Rule 12(c), which the Court
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addressed above. The firm only moved toastle the default i®ctober 2015, and only for
guestionable reasons: the primargument is that berior’s response to the summary judgment
motion surprised Rodriguez by asserting that tivel4party claims werdor breach of contract,
not indemnification or contribudn (even though the claims wetckearly labelled and pled as
breach of contract claims). As the motion itt Rodriguez was supposedly “misled by the
scope of Interior’s third-party caplaint.” (Def.’s Mot. at 2.) This motion to set aside the default
came at a time when just three monthsenteft before the close of discovery.

To be sure, these actions demonstrate deasgldisregard for these proceedings, making
this factor weigh in favor of keamy the default judgment in place.

* x

In balancing these factors, the Court is muhdff several considations. For one, there
is a “strong preference for trials timee merits in federal courtsShepard Claims Servi96 F.2d
at 193. Additionally, the first twoactors—ones that weigh in favor of setting the default in this
case aside—are “the two most important consideratid®se’ $22,050.00 U.S. Curren®p5
F.3d at 325. And “when the first twfactors militate in favor of sing aside the entry, it is an
abuse of discretion for a district court to demyRule 55(c) motion in the absence of a willful
failure of the moving party to appear and ple&hépard Claims Serw/96 F.2d at 194.

While Rodriguez and his counsel were culpatiiat does not tip the balance in favor of
sustaining the default. Resatg all doubts in Rodriguez’s favasee Childress663 F.3d at 844,
the primary culpability here is rooted in his attorneys’ neglect, not his own willfulness. “[M]ere
negligence or failure to act reasonalidynot enough to sustain a defau%22,050.00 U.S.
Currency 595 F.3d at 327. And though Rodrigueztsunsel has offered no excuse for their

neglect, “it is not absolutely necessary that tteglect or oversight fered as reason for the
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delay in filing a responsive pleading be excusahbtk.{quotingShepard Claims Servi96 F.2d
at 194).
Thus, on balance the Court finds ga@dise to set aside the default.
V.

For the reasons discussed, IT IS ORHD that Third-party Defendant Sixto
Rodriguez’s motion for summarydgment as to damages (D&#) is DENIED, and his motion
to set aside the defa(Dkt. 60) is GRANTED.

IT IS FURTHER ORDERED that discovery éxtended for 30 days from the entry of
this Order for the following limited purposesncerning the third-party complaint: Rodriguez
may conduct discovery on the issue of damages, Interior may conduct discovery on the
issues of damages and liability. Any depositians to be scheduled during this 30-day time
period, and in no event shall any deposition obayond 60 days from the entry of this Order.

IT IS FURTHER ORDERED that Rodrigueztis pay Interior up t&é5,000 in reasonable
fees or costs for Intenits additional discovery.

IT IS FURTHER ORDERED that the disptige motion cut-off date is extended from
May 20, 2016 until July 20, 2016 andhttthe trial and related datase adjourned to dates to be
determined by the Court.

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: April 15, 2016
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CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtiic means or U.S. Mail on April 15, 2016.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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