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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
GOMBA MUSIC INC. and HARRY BALK,
Plaintiffs,

V.

CLARENCE AVANT and INTERIOR

MUSIC CORP.,
Defendants.
Case No. 14-11767
Honorable Laurie J. Michelson
INTERIOR MUSIC CORP., Magistrate Judge R. Steven Whalen

Third-Party Plaintiff,
V.
SIXTO RODRIGUEZ,

Third-Party Defendant.

OPINION AND ORDER DENYING PLAI NTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT [82], GRANTI NG DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT [83], AN D GRANTING IN PART
AND DENYING IN PART THIRD-PA RTY DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT [81]

In the late 1960s, Plaintiff Harry Balk signadseries of contracts to manage, record, and
publish music for singer/song-writer Sixto Raglrez. These contracts gave him the exclusive
rights to Rodriguez’s songs. Balk claims thaile/lunder this excluse arrangement, Rodriguez
conspired with Defendant Clarenée@ant to release an album call€bld Factbehind Balk’s
back, falsely attributing authorighof the songs to others. While the album never took off here, it
became a hit in South Africa—something unknowareto Rodriguez until many decades later.

When the story of the album’s success beezathe feature of the 2012 Oscar-winning

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2014cv11767/291087/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2014cv11767/291087/96/
https://dockets.justia.com/

documentarnysearching for Sugarmamalk claims he suddenly leged he had been cheated, so
he sued Avant to recover the money he lostooubver the years. The problem for Balk is that
discovery yielded undisputed evidence that tellsferdint story: that helid little for Rodriguez
and effectively gave up on hirabandoning their arrangement.

Balk and Defendants have both moved fammary judgment on thissues of whether
Balk has an ownership interest in the disputed songs that appeatettdractand whether his
claims are timely. Third-Party Defendant Rgueez has also moved fsummary judgment on
the contract claims that Defendant/Third-Partgiilff Interior Music Cap. filed against him.
The motions are fully briefed, and the Cougtilrd oral argument on November 21, 2016. For the
reasons discussed, the Courtlwieny Balk’s motion, grant Oendants’ motion, and grant in
part and deny in paRodriguez’s motion.

l.

This dispute centers on the rights to nsamgs composed and performed by Third-Party
Defendant Sixto Rodriguez. The songs appeawrith several others on the 1970 albGuid
Fact, a record published by Defendant Clarence Asgrublishing company, Defendant Interior
Music Corp. For decade§iold Factdid not take off in the United States. But unknown to
Rodriguez, the album became a hit in Southic&f—a story featured in the 2012 Oscar-winning
documentanSearching for SugarmanThe heart of this case is whether Plaintiff Harry Balk,
another music industry professional who aate time had an exclusive arrangement with

Rodriguez, has the rights tiee songs that appeared ©ald Fact

! The Court makes no findings on the albumigported success (or lack thereof) and
mentions these issues only for background purp@sethe parties have not cited evidence on
these issues.



A.

The story starts over fiftygars ago. On July 25, 1966, SixRodriguez entered several
agreements with entities related to Baikcluding Gomba Music, Inc., Balk’s publishing
company, $eeR. 83-5, PID 1490). First, Rodriguez agrdednake Harry Balk Enterprises his
personal and exclusive manager. (R. 83-2, PID 14ty agreement had a four-year term and
gave Balk the option to renew for anothen years. (R. 83-2, Bl 1477-78.) Rodriguez also
entered into a two-year recording contracthwimpact Records, which also had a renewal
option. (R. 83-3, PID 1480-81.) FinallRodriguez entered the agresmh critical to this case—
an “exclusive writer agtement” with Gomba Music, Inc. (R. 83-4, PID 1483.) This agreement
gave Gomba ownership rights to all songstten and composed by Rodriguez during the
agreement’s 5-year term, includingethongs’ copyrights. (R. 83-4, PID 1483.)

Little resulted from the relationship beten Balk and Rodriguez. For instance, the
recording agreement contemplatédt Impact would record minimum of six songs during the
contract’s two-year term. (RB3-3, PID 1480.) But Impact appsao have recorded only three.
One of those was “Forget It”: a song for whiBalk registered a copyht, listing Rodriguez as
the author and Gomba as the owner. (R. 88D, 1525.) Importantly, aong titled “Forget It”
would later appear o@old Fact (R. 82-9, PID 1328), and Rodriguestified that he has written
only one song by that name, (R. 83-8, PID 1539).

Nothing in the record indicates that anpthielse ever came @alk and Rodriguez’s
relationship. Instead, at sorpeint in 1967, the year after sigii Rodriguez, Balk became an
employee of Motown Records, (R. 83-5, P1893, 1509), further limiting their relationship.
Balk did not renew the recording agreemehkn it expired in mid-1968. (R. 83-5, PID 1509.)

Impact stopped releasing werecords. (R. 83-5, PID 1509-10.) Moreover, Balk no longer



performed under the management agreement. Aashied, once at Moten he did not manage
anyone and “wouldn’t even watd.” (R. 83-5, PID 1510.)

As for the exclusive songwriter's agreemt between Gomba and Rodriguez, some
compelling evidence suggests that Balk assigned the agreement to Jobete, Motown’s publishing
arm. In several communications in the late 1980bgete asserted that it held a valid assignment
from Balk. For example, in February 1969, Rafp#itzer from Jobete wrote this to Rodriguez:
“This letter is to formallynotify you of the assignment tdobete Music Company, Inc. by
Gomba Music, Inc. of an exclusive writer’'s contract regarding your services as a writer.” (R. 83-
16, PID 1715.) Nonetheless, in his deposition, Bikied that the assigrent happened. (R. 83-

5, PID 1494.)

But Balk admits that he assigned Gomba’stsgio copyrighted material to Jobete. (R.
83-5, PID 1493-94.) Specifically, in December 1967 mBa assigned to Jobete half of the
rights it held to numerous cguusitions, including Rodriguez compositions. (R. 86-12.) In March
1971, Gomba assigned its remaining intergstiose songs to Jobete. (R. 86-13.)

Gomba effectively folded after Balk movedNtmtown. Balk did not file an annual report
for Gomba in 1969, leading to tlstate of Michigan voiding #hcorporation’s charter by 1971.
(SeeR. 82-4, PID 1253.)

Balk and Rodriguez agree that no financialdfé materialized foRodriguez under their
arrangement. As Balk testifieRodriguez “never sold anythingghd thus it was “probably true”
that Rodriguez never received any money. (R58BID 1512.) For his pg Rodriguez testified
that he never made a penny from Balk: “I got a imda Cadillac with him. That's all | got.” (R.

83-8, PID 1534-35.)



B.

At some point after Balk went to Matm in 1967, though the exclusive songwriter’s
agreement’s term had not expired, Rodriguez ventured off on his own.

Between October 1968 and August 1969, Rodrigagistered with the Copyright Office
the nine disputed songs thabuld later end up in th€old Factalbum: “Inner City Blues,”
“Like Janis,” “Jane S. Pitty,"Only Good for Conversation,” “Wonder,” “Crucify Your Mind,”
“Sugar Man, on Prentice,” “The Rich Folks Hoax,” and “Establishment Bfugg."83-13, PID
1660-77.) Rodriguez also registef&arget It,” which Balk hd previously registeredld.) The
registrations identify as the ahaants and authors “Sandraven, Inc.,” “Sixth Prince, Inc.,” or
“Jesus Rodriguez (Jesse),” themwa of Rodriguez’'s brotherld)) The registrations do not
mention Sixto.

That was not an accident. Rodriguez testified that he formed two corporations—
Sandraven in October 1968 and Sixth Princéainuary 1969—because, in his words, he wanted
to “protect[]” and “save” his compositions and “[tjo keep and retain ownership of my material.”
(R. 83-10, PID 1584; R. 83-11, PID 1588; R. 83-&) Bb41.) Rodriguez testified that setting up
Sandraven and Sixth Prince was his idea alomkethat Defendant Clarence Avant had nothing
to do with it. (R. 83-8, PID 1541-42.) Avant similatiestified that he did not set up the two
entities. (R. 83-12, PID 1630.)

Before filing many of the registrations, Rodriguez began to collaborate with Mike
Theodore and Dennis Coffey, two producers andiamns who ultimately led him to Clarence

Avant. According to Theodore and Coffey, sommetiin 1969 Theodore ga call from Rainy

% The initial registration for “Establishment lBls” does not appear to be in the record,
but the Court notes that a subsequent assignofi@upyright reference3esus Rodriguez as the
author and Sixth Prince, Inc. as therrty to the transfer. (R. 82-8, PID 1305.)
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Moore, whom they believed to be Raylrez’'s manager. (R. 83-14, PID 1686—87; R. 83-15,
PID 1710.) Theodore and Coffey bathy that Moore said Rodrigugzas free or that Balk had
released him. (R. 83-14, PID 16&R. 83-15, PID 1710.) They alscagh that Balk himself told
them he thought Rodriguez was “crazy” or “nutsid that he wanted no further involvement
with him. (R. 83-14, PID 1689; R. 83-15,0PI11710.) In early 1969, Theodore and Coffey
recorded a demo tape of Rodriguez and setat @larence Avant, hopinige could help “get a
deal.” (R. 83-14, PID 1688; R. 83-15, PID 1711.)
C.

Avant apparently liked what he heard andsttiried to sign Rodriguez, but evidence
suggests that Avant recognized that Balkntcacts with Rodrigez (and their resulting
exclusive relationship) werepotential obstacle to finalizingdeal. In April 1969, Rodriguez’s
then-attorney, Robert McCall, sent Avant copasRodriguez’s threeontracts with Balk’'s
companies along with a copy of Jobete’s kaby 1969 notice of aggiment. (R. 83-17, PID
1717.) McCall wrote the following to Avant:

Although one single was recorded untleg IMPACT agreement in the summer

of 1967, no monies were ever receiviegl Mr. Rodriguez. This contract has

expired on its face since mptions were picked up.

Pursuant to the writer’s contract wi@omba Music, Inc., the songs “Slip-away”

and “You'd like to admit it,” which comsed the above mentioned single, may

have been processed by GOMBA but ¥dano evidence in this regard. In any

event, Mr. Rodriguez has received no cemgation in the form of royalties or

otherwise as a result tfe writer's contract.

Regarding the management contract bookings were made nor has any
compensation been received.

Please advise me of your attorneys’ opimof the contracts and of your decision.

(R. 83-17, PID 1717.)



Avant responded that his atteys had concluded the agreements were “worthless” and
that McCall should “writeMr. Balk and Jobete Music and tétlem [Rodriguez] is not going to
honor the assignment that was made to Jobete Music because the contracts are dormant.” (R. 83-
18, PID 1719.) Avant suggested taking a “stretend with Motown and Harry Balk.1d.) He
added, “I want Sixto to record for Venture [Avantecord company], therefore, | am willing to
take my chances. . . . But first | think you shodéfinitely write all parties concerned and state
your clients [sic] position.”Ifl.)

McCall took that advice. In May 1969, Rodriguez signed a “Notice of Breach and
Recission,” which was on McCall's letterheatdeaddressed to Harry Balk, Gomba, and Harry
Balk Enterprised. (R. 83-19, PID 1723.) The notice statdtht Rodriguez considered the
management and exclusive writer's agreeménemched on the grounds of “non-performance
and/or impossibility” and that Rodriguewvould therefore not recognize the “alleged
assignments” of the exclusive songwriter’'s agreemém). (

Around a week later, Seltzerspponded on behalf of Jobete:

Mr. Balk has shown me the affidavit heceived from you in the mail recently.

This affidavit is purely and simply aléservice document; and as | am sure your

attorney can advise you, is of no derand effect whatsoever. Further, this

document in no way can affect any rightsich this Company may have to your

exclusive service as a songwriter.

As you know, we hold a validssignment of a contralating to your exclusive
songwriting services.

(R. 83-20, PID 1725.)
McCall forwarded Seltzer's letter to Avantho replied, “I will proceed by just asking

for a recording contract. For your information, ¢juested a one year caatt with two one year

% McCall wrote to Avant that he also s¢he notice to MotowtRecords. (R. 83-19, PID
1722.)



options. | will, at some later date, speak wialph Seltzer regarding the exclusive songwriters
contract, hoping to work something out.” (R-38B, PID 1727.) Avant also wrote that Theodore
“plans to start recording sometinrethe very near future.’ld.)

D.

Cold Factwas recorded in the summer of 1969. (R. 83-14, PID 1704.) In February 1970,
through a series of individual contracts, Rodeg assigned to Interior Music Corp., Avant’s
publishing company, the rights to each of thepdied songs that walllater appear on the
album (the copyrights of which had been registl to Jesus Rodrigm, Sandraven, or Sixth
Prince). (R. 82-12.) On March 2, 1970, Rodrigestered a recording agreement with Sussex
Records, Avant’s record company, and a songwriter agreement with Interior. (R. 83-23; R. 83-
24.) Under that songwriter's agreement, Rodgigassigned Interior rights to his compositions
and warranted that he could “véstInterior] all the rights herein set forth, free and clear of any
and all claims, rights and ob&gons.” (R. 83-24, PID 1748, 1752.)

Cold Factwas released that month. Theodore @offey produced the album, which was
released on Avant's label, Sussex Recof&s. 83-14, PID 1690.) Rodriguez performed the
album’s 12 songs. (R. 83-14, PID 1690; R. 83-Z&vp songs were credited to Gary Harvey,
Mike Theodore, and Dennis CoffefR. 83-26.) The 10 other songsre the ones that Rodriguez
had previously registered copyrights for, atitibg authorship to Sandraven, Sixth Prince, or
Jesus Rodriguez. And similar to those regigirns, the album credited the 10 songs to either
Sixth Prince or Jesus Rodriguez. 83-26.) None were credited to Sixttd.§

Rodriguez testified that the decision teedit the songs to Jesus Rodriguez and Sixth
Prince was his decision, that tel it to “protect[] my material,’and that Avant had nothing to

do with it. (R. 83-8, PID 1553.) Similarly, Avantst#ied that he did noknow who made that



decision but that he was not involved in(R. 83-12, PID 1623-27.) According to Theodore,
Avant’s involvement was limited to “suppl[yinghe money,” and Avant never came to any of
the recording sessions. (R. 83-14, PID 1690.)

Balk testified that he was aveathat Rodriguez had perform€dld Factand knew of the
album’s release in 1970, describing it as “common knowledge” and saying “you had to be deaf
not to know that it was.” (R83-5, PID 1498, 1519.) But accorditgBalk, “Mike Theodore told
me that Sixto Rodriguez didn’t write all thosengs, his brother, Jesus wrote them. | had no
reason not to believe him.” (R. 83-5, PID 14989 at the time, Balk did nothing further to
investigate whether Sixto, in addition to penfiomg the songs, was their true author. (R. 83-5,
PID 1520.) Contrary to Balk’scaount, Theodore says that el not know Rodriguez’s first
name and did not know who wrote the songs heuassumed that Rodriguez did. (R. 83-14, PID
1691.) Coffey likewise avers that they refeireo Rodriguez by his last name during the
recording, he did not even kndRodriguez’s first name, antidught Jesus may have been his
first name. (R. 83-14, PID 1691; R. 83-15, PID 1712.)

While Balk did nothing to pursue his potentigdim, Jobete, which repeatedly claimed to
have been the assignee of Gomba’s contract Ribriguez, sent a telegram to Avant dated
April 3, 1970: “WE HAVE CURRENT VAID EXCLUSIVE WRITERS' AGREEMENT
WITH SIXTO RODRIGUEZ. ALL SONGS PRTIALLY OR WHOLLY CREATED BY HIM
ARE OURS FOR PUBLISHINGI.]" (R. 83-32, PID 1932ZI'he record suggests that no one ever
followed up though—at least not urihlk filed this lawsuit closéo a half-century later.

Balk claims that whesearching for Sugarmawas released in 2012, he learned for the
first time that Sixto Rodriguez was the composer ofGb&l Factsongs. Believing he was the

owner of the songs as a resultloé exclusive songwriter’s amgment, he filed this suit.



E.

Balk sued Avant and Interior on May 2014. (R. 1.) His operative second amended
complaint has four counts. (R. 39.) Count | assartlaim of fraud on the copyright office. (R.
39, PID 620.) Count Il asds a claim for a declaratory judgmehat Balk owns the rights to the
disputed compositions. (R. 39, PID 622.)oudt Il asserts a claim for “fraudulent
concealment/tortious interferenagth contract and fraud.”ld.) Finally, while there is no Count
IV, Count V asserts a claim of copyright infringement. (R. 39, PID 624.)

Interior has also filed a third-party cotamt against Rodriguez, which asserts two
counts. (R. 11.) Count | is a claim that Rodeg breached his songwriter's agreement with
Interior by warranting and representitigit he could assign rights to t8eld Factcompositions
“free and clear of any and all claims, riglatsd obligations whatsoever.” (R. 11, PID 44-45.)
Count Il is a claim that Rodjuez breached the same agredaninfailing to cooperate with
Interior in this ltigation. (R. 11, PID 46.)

All parties have moved for summary judgmealk filed a motion for partial summary
judgment on the issues of whether he owresrights to the disputed songs and whether his
claims are timely. (R. 82.) Defendants filed atim for summary judgmergeeking dismissal as
a matter of law on those same issues. (R. 8yiBwez also filed his own motion for summary
judgment seeking dismissal of the thpdrty complaint against him. (R. 81.)

I.

As each party has moved for summary judginéhe standards are two-fold. To the
extent a party seeks summary judgment on anctai defense for which it does not bear the
burden of persuasion at trial, the moving partay discharge its initial summary-judgment

burden by “pointing out to the district court .that there is an absence of evidence to support
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[the non-moving party’s] caseSee Celotex Corp. v. Catrett77 U.S. 317, 325 (1986). If the
moving party does so, the non-moving party “memme forward with specific facts showing
that there is a geme issue for trial.'See Matsushita Elec. InduSo. v. Zenith Radio Corp475
U.S. 574, 587 (1986). The Court must then deiteenwvhether the evidengeesents a sufficient
factual disagreement to require submission efrthn-moving party’s claims to a factfinder, or
whether the evidence is so one-sided thanhtbging party must prevail as a matter of |&ee
Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986). In making this determination, the
Court views the evidence, and any reasonableanées drawn from the evidence, in the light
most favorable to the non-moving par8ee Matsushitad75 U.S. at 587.

To the extent a party seeks summary judgroera claim or defense for which it has the
burden of persuasion, the moving pat‘initial summary judgment burden is higher in that it
must show that the record contains evidesatisfying the burden of persuasion and that the
evidence is so powerful that no reasonginlg would be fredo disbelieve it."Surles v. Andisgn
678 F.3d 452, 455-56 (6th Cir. 2012) (internal quotation marks and citations omitted). In making
this determination, the Courtexs the evidence, and any reasseanferences drawn from the

evidence, in the light mostvarable to the non-moving partgee Matsushitad75 U.S. at 587.

.
A.
Balk and the Defendants have each madieedsummary judgment on the issue whether
Balk’s claims—filed over 40 years aft€old Fact'srelease—are timely.
1.
The Court begins with Balk's state-lawatch. Count Il of Balk’s second amended

complaint asserts what he labels as a clani'Fraudulent Concealméfortious Interference
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with Contract and Fraud.” (R. 39, PID 622.) Bafiwokes fraudulent concealment to toll the
otherwise long-expired limitation peds applicable to his fraud and tortious interference with
contract claims. Michigan’s frauderit concealment statute provides:

If a person who is or may be liablerfany claim fraudulently conceals the

existence of the claim or the identity of any person who is liable for the claim

from the knowledge of the person entitkedsue on the claim, the action may be

commenced at any time within 2 years after the person who is entitled to bring the

action discovers, or should have disaeek the existence of the claim or the

identity of the person who is liable for the claim, although the action would

otherwise be barred by the period of limitations.
Mich. Comp. Laws § 600.5855. Under this statutghd plaintiff must pove that the defendant
committed affirmative acts or misrepresentations that were designed to prevent subsequent
discovery. Mere silence is insufficientSills v. Oakland Gen. Hosp559 N.W.2d 348, 352
(Mich. Ct. App. 1996) (citation omitted).

Some evidence supports Balk’s claim that Imteand Avant tried to conceal the fact that
Rodriguez authored the disput€dld Factsongs. For one, the evidemmgggests that before the
album'’s release, Avant was well are of Rodriguez’s exclusive agment with Balk (even if he
doubted the agreement’s continued validity). Imtipalar, Rodriguez’s attorney sent Avant a
copy of the agreement in February 1969. (R. 83-1Vhjle Avant wrote tht his attorneys had
concluded the agreement was “worthless,” he alsmte, “I want Sixtoto record for Venture
[Avant’s record company], therefore, | amilling to take my chances.” (R. 83-17, PID 1719.)
The evidence suggests that Defendants triedhitimize the chance of a potential dispute
though. Second, whe@old Factwas released, the album cited songs written by Sixto
Rodriguez to Jesus Rodriguez and Sixth Prildetices of use that Interior filed with the

copyright office the same month the album wdsased also misattributed authorship of the

Cold Factsongs to Jesus Rodriguezxt8iPrince, or Sandraven. (R. 86-22.) Granted, both Avant
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and Rodriguez testified that Avant had nothingleowith the decision to attribute the songs to
others—either in thenitial copyright regstrations (R. 83-12, Bl 1630; R. 83-8, PID 1541-42)
or on the album itself (R. 83-8ID 1553; R. 83-12, PID 1623-27). BAwvant also testified that
Rodriguez told him that he wrote the medat songs. (R. 83-12, PID 1646.) And the songs
ultimately appeared on an album that Avant finaheeere released on Avant’s record label, and
published by Avant’s publishing company, Interi8n Defendants’ protesdians of innocence in
helping to hide the true author of tBeld Factsongs are debatable.

But to withstand summary judgment here, Ballkst do more thahring forth evidence
showing that Defendants acted to conceal Rodaguauthorship of the disputed songs. As this
Court has observed, “The key question when fraudulent concealment is alleged is whether a
plaintiff's failure to discover the cause oft@n was due to his own neglect or due to the
defendant’s concealmentGomba Music, Inc. v. Avané2 F. Supp. 3d 632, 647 (E.D. Mich.
2014). “Thus, the question of whether a plairtidis sufficient knowledge to bring a claim is not
based on ‘whether the plaintiff has knowledgesafficient facts to mvail on a claim, but
whether the plaintiff has knowledgé sufficient facts to cause reasonable person to pursue an
investigation that could uncover the evideneeded to lead to an ultimate victoryEstate of
Abdullah ex rel. Carswell v. Aren&o. 12-14766, 2014 WL 1304725, at *5 (E.D. Mich. Mar.
28, 2014) (quotingvioll v. Abbott Laboratories506 N.W.2d 816, 826 n.25 (Mich. 1993)jf'd,

601 F. App’x 389 (6th Cir. 2015%ert. denied sub nom. Carswell v. Aredd6 S. Ct. 357, 193
L. Ed. 2d 289 (2015). “In other words, a plaintiffasfficiently apprised of a cause of action if
he or she is aware of adssible cause of action.Td. (quoting Doe v. Roman Catholic
Archbishop of the Archdiocese of Detro92 N.W.2d 398, 403 (Mh. Ct. App. 2005)).

Furthermore, Balk “must be held chargeabl¢hwinowledge of the facts, which [he] ought, in
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the exercise of reasonable diligence, to have discoveSsk"Barry v. Detroit Terminal R.R.
Co, 11 N.W.2d 867, 870 (Mich.19433ee also CH Holding Company v. Millé¥o. 293686,
2011 WL 5008573, at *5 (Mich. Ct. App. Oct. 20, 2011) (per curiam).

When ruling on Defendants’ motion to dismiss, the Court noted that the question of
whether Balk should have discovered the stated@im he now brings was a “close question.”
(R. 35, PID 512.) Discovery has changed thatmiErous red flags should have put Balk on
notice of his possible fraud and tortiousenfierence with contract claims by the ti@eld Fact
was released in March 1970.

To start, the evidence sugdge that Balk knew in 196%hat Rodriguez no longer
recognized the validity of their songwriteragreement. (R. 83-19, PID 1723.) Although Balk
denies recalling that he received Rodrigge#gtter disavowing the agreement, (R. 83-5, PID
1496), he offers no explanation for why Jobetes able to respond Rodriguez a few days
later, asserting that Balk hadgsad along Rodriguez’s affidavisgeR. 83-20, PID 1725).

Second, at the time @old Fact'srelease, Balk was well aware that Rodriguez—a singer
and songwriter he claims to have still been under an exclusive songgrieement with at the
time—at the very least performed the disputed soisgeR. 83-5, PID 1498, 1519.)

Third, the album’s cover itself further reinfes the conclusion that Balk was notice of
his potential claims. The album cover credite&tts Prince”—which notably has the same first
syllable as “Sixto™—or “Jesus Rodriguez” fa0 of the songs. Balk was unfamiliar with the
name “Sixth Prince,” but he acknowledged tiatould have been pseudonym. (R. 83-5, PID
1503.) Indeed, Balk had used pseudonyms beflodevas aware that performers commonly used

such aliases. (R. 83-5, PID 1502.) Balk had ewsed a pseudonym for Rodriguez: on the sole

14



record Balk released for Rodriguez, he htited Rodriguez’s songs to “Rod Riguez” instead of
Sixto Rodriguez. (R. 83-5, PID 1501.)

Fourth, and perhaps the most telling sign #$@nething was amiss is that one of the
songs that appeared @old Fact “Forget It,” was the same title and is the same song as one of
the five Rodriguez songs for wahm Balk had previously obtaidea copyright dung the course
of their arrangement. Gomba, Balk’'s compangjstered a copyright for “Forget It” in 1967. (R.
83-7, PID 1526.)

The Court finds unpersuasive Balk's argutsefor why this song’s presence on the
album should not have put him on any notice pbtential claim. For instance, he points out that
he transferred half of his interest in the sooglobete before thetmim’s release. (R. 86, PID
1963.) But that means he still reted a one-half intest in the song at éhtime of the album’s
release. Balk also claims that “Forget It” shitbabt have put him on notice because his secretary
handled Gomba’s copyit registrations.Id.) But he acknowledged in his testimony that it
“looks like” his own signature on the copyright registration foorfet It,” and comparing his
signature to the three contracts he signed with Rodriguez, the Court agrees witls &tk 83-

5, PID 1504; R. 83-7, PID 1528; R. 3R. 83-3; R. 83-4.) FinallyBalk points to the fact that
“Forget It” is not a sulgjct of this litigationi@.), as he assigned his remag interest in the song

to Jobete by 1971 séeR. 86-13). But whether he has ordhany financial interest in, or
administrative role regarding “Forgkt is irrelevant. Rather, the ¢ital issue here is that one of

the few Rodriguez compositions that Balk recorded was on the very album he now says he had
no reason to believe containady Rodriguez compositions.

Finally, the album’s cover provd a trail to one source of publicly available information

indicating that Sixto Rodriguezret Sixth Prince or Jesus Ragliez—was the true author. In
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particular, the aloum’s label séat, “All tunes published by Int®r Music (BMI).” (R. 83-26,
PID 1771.) BMI is a “performing rights organizat” that acquires performance rights from
music writers and publishers, gtarlicenses for those rightsné then collects and distributes
licensing fees. (R. 83-27, PID 1775.)el'0 songs Rodriguez composed @nld Factwere
registered with BMI in May and September of 1970, listing him as the atif®r83-29.)
According to Avant’s expert, who was ermapéd by BMI from 1957-68 and was familiar with
BMI’s registration procedures frorthat time, this informatiorwould have been available to
anyone who inquired with BMI. (R. 83-30, PID 1811-1Ralk’s expert agrees that BMI would
have provided Balk with this inforrtian if he had inquired. (R. 92-2, PID 2413.)

Although Balk’s expert maintasthat “[i]t would be quiteinusual for anyone to consult
BMI’s records for a specific song unless they had reason to believe they owned an interest in the
song” (R. 86-25, PID 2188), even he admitted sxdeposition that Balk should have done more
to pursue his potential claim. Balk’s experttifeed: “If you are asking me should Mr. Balk have
had a suspicion, reason to check further, | thirkahswer based on all of this would be, in my
opinion, yes.” (R. 92-2, PID 2414.) Indeed, shortly affedd Fact'srelease, even Jobete—a
company that Balk now claims had no contractoigrest in the disputed songs—sent a telegram
to Avant, stating that it e the rights to anything wten by Rodriguez. (R. 83-32.)

Balk confirmed in his testiomy that he did nothing to inggate whether Rodriguez was
the true author ofold Facts songs. (R. 83-5, PID 1520.) Inde&e, never even asked Sixto. He
never asked Jesus Rodriguez. He did nothinggaon about Sixth PrinceStrikingly, Balk’s

attorneys have made repeated representatiotie t@ourt that Balk ahe very least looked at

* For example, the registration informatigrtludes a “W” next to Sixto Rodriguez’s
name and a “P” next to Interior's name. @3-29, PID 1782.) Accordintp Defendants’ expert,
this indicates that Rodriga was the writer and Interitve publisher. (R. 83-30, PID 1811.)

16



the album wherCold Factwas released. Balk’s attorneys made such a representation in the first
amended complaint (R. 15, PID 11®)e second amended comptaiR. 39, PID 615), in a brief
opposing Defendants’ motion to dismiss (R. 2ID R69-60), and in the orargument for that
motion, (R. 83-31, PID 1908). But during his tesimyg, Balk at first appeared to deny doing
even that:

Q: And did you get a copy o€jpld Fact?

A: Of course not.

Q: I'm asking did [Mike Theodore] givgou a copy. I'm asking did you obtain a
copy of it?

A: No.
Q: You never obtained a copy of the alboum?

A: No. It had nothing to do with Sixto Raduez. No need for me to get involved
in that. | had other things | was busy doing.

(R. 83-5, PID 1498.) Later, Balk backpedaledita Asked whether he reviewed the album’s
credits, Balk said, “I might have just glancdgaough them. There was no reason for me to do
that. . . . | might have. | donfemember.” (R. 83-5, PID 1499.)

Regardless of whether Balk reviewed #@lbum, any reasonable person in his shoes
would have, and he is thus chargeable with Kadge of its contents—ithading that one of the
only songs he ever publishedr fRodriguez was on the alburmperformed by Rodriguez but
credited to someone else.

Against this plethora of evidence, Balk relamost exclusively on one fact to show he
wasnot on notice of a possible claim. He claimattiMike Theodore told him that Rodriguez’s

brother wrote the songs @old Fact and he relied on that repesgation: “Mike Theodore told

17



me that Sixto Rodriguez didn’t write all thosengs, his brother, Jesus wrote them. | had no
reason not to believe him.” (R3-5, PID 1498.) Balk could notedtify when that conversation
even happened—nbefore or after the album’s releas whether they spoke in person. (R. 83-5,
PID 1500, 1519.) And even assuming the conversation happened, that was no excuse for Balk to
do nothing further and sit on his claim for close twa#-century in the face of all of the red flags
at the time of the album’s release. Whatwre, Theodore’s testimony implicitly disputes
whether this conversation happened, makingGbert wonder why Balk thought it appropriate
to file his own summary-judgment motion on tigsue. Specifically, Theodore testified that he
had no idea who Jesus Rodriguez was, and while he did not know Sixto’s first name, he assumed
that the Rodriguez who contracted with Batkote the songs. (R. 83-14, PID 1691.) Theodore
also testified that while he mentioned the albunBadk after its release, Balk simply reiterated
that he wanted nothing to do wiodriguez. (R. 83-14, PID 1688.)

In sum, the undisputed evidence leaves no rémma reasonable fact finder to conclude
that Defendants concealed information in a way that would have prevented a reasonable person
acting with reasonable diligence from discong Balk's state-lawclaim at least by 1970.
Because of numerous red flags, Balk should Haaen aware of his possible claims in March
1970. Balk had viable avenues to pursue or ityate his claims yet dinothing—at least not
until decades later once it became apparent thesdinally money to be made from Rodriguez.
Thus, Defendants are entitled to judgrhas a matter of law in their favor.

2.

The claim accrual standards under federal dghytaw warrant a different outcome. As

noted, Count Il of the Second Amended Complairt ctaim for declaratory judgment that Balk

is the owner of the disputgdold Factcompositions. (R. 39, PID 622.) “Under the Copyright
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Act, a claim for copyright infrigement or ownership has a thwgear statute of limitations.”
Roger Miller Music, Inc. v. Sony/ATV Publ’'g, LL&L77 F.3d 383, 389 (6th Cir. 2007) (citing 17
U.S.C. 8§ 507(b)). Claims for infringement and ownership are subject to different accrual
standards. “A copyright-infringement claim ‘ages when a plaintiff knows of the potential
violation or is chargedé with such knowledge.’1d. at 390 (quotingBridgeport Music, Inc. v.
Rhyme Syndicate Musi876 F.3d 615, 621 (6th Cir.2004)). i$hs generally known as the
“discovery rule.”Seg e.g, Chicago Bldg. Design, P.C. v. Mongolian House,,I@@0 F.3d 610,
614 (7th Cir. 2014). In contrast, “[a] claim foopyright ownership ‘is barred three years from
‘plain and express repudian’ of [ownership].” Roger Miller Music, Ing. 477 F.3d at 390
(quotingRitchie v. Williams395 F.3d 283, 289 n.5 (6th Cir. 2005).

The Court has reason to question whethempthan and express repudiation rule applies
here instead of the discovery rule. When thelSGrcuit adopted the ruléhe Court noted that
it applied to ownership claimsetween co-authors or othens‘close relationships.SeeRitchig
395 F.3d at 289 n.5. The Court has expresslyneeg the rule toonly one such “close
relationship”—*“those who transferopyright ownership via contractltd. The Court has not
extended the rule to a case like this one, whegeclaim is between a party who has a purported
contractual right to copyrights aradnon-party to that contract. Anil this case, iis not even
clear to the Court who would hatad to have expressly repudiatalk’s rights for his claim to
accrue—Rodriguez or Defendants.

There may be a good reason to not applyrtie beyond parties inlose relationships,
such as co-authors or partiesdantractual relatiorsps. As the Ninth Circuit has remarked
(though without deciding the issyéfxtending [the plain andxpress repudiation] accrual rule

to encompass claims against those who are reotlase relationship ofd introduce uncertainty
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into the enforcement of copyrights and requiopyeight holders to filesuit against any third
party that might be deemed to haepudiated the copyirg owner’s title.”Seven Arts Filmed
Entm’t Ltd. v. Content Media Corp. PL.Z33 F.3d 1251, 1256 (9th Cir. 2013).

Finally, at least one couttas—perhaps more approprigte-characterized plain and
express repudiation as simpbyie way of demonstrating thatclaimant knewor should have
known of a claim under theaditional discovery ruleSee Kwan v. Schlei®34 F.3d 224, 228
(2d Cir. 2011) (“An ownership claim accrues omlgce, when ‘a reasonably diligent plaintiff
would have been put on inquiry sthe existere of a right.”. . . Under this rubric, any number
of events can trigger the accrudilan ownership claim, includinfa]n express asston of sole
authorship or ownership.” (citations omitted)).

Nonetheless, the Court believes it must apipdyexpress repudiationleuof accrual here.
The last time the Sixth Circuit consideredsthssue, it characterized plain and express
repudiation as aequirementfor copyright ownership claim accru&@ee Roger Miller Music,
Inc., 477 F.3d at 390 (“The district court’s conclustbat the Appellants’ ownership claim is not
time-barred is correct because there was na plad express repudiation of ownership by Sony
or Appellants as requiredl). The Court made no mention of the rule’s limitation to disputes
between parties in close relationships. The Sév&itcuit has also recently adopted the rule
without mentioning its limitaon to parties in close ka&tionships or co-author§&ee Consumer
Health Info. Corp. v. Amylin Pharm., In@19 F.3d 992, 997 (7th Cir. 2016) (“We're persuaded
by the unanimous line of cases framr sister circuits and now hibthat when the gravamen of a
copyright suit is a question afopyright ownership, the @im accrues when the ownership
dispute becomes explicit—that is, when the claitrtzas notice that hislaim of ownership is

repudiated or contested.”).
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Additionally, even if the rule was limited townership disputes stemming from “close
relationships,” the relationshipetween Avant and Balk may well qualify. True, Balk and Avant
did not directly face each other a contractual arrangementiliStassuming that Balk did not
assign the Gomba/Rodriguez exclusive songwritezeagent to Jobete or the agreement was not
otherwise terminated (more on that later), Batkl Avant had compeiy contracts covering the
same exclusive rights toddriguez’s compositions whe@old Factwas released. Apparently
aware of this possible dilemma, Avant wrotatthe would “take my chances.” (R. 83-18, PID
1719.)

On this record, no one plainly or exprgsstpudiated Balk’s ownership rights to the
Cold Factcompositions by the time of trdbum’s release. Rodriguaent a notice to Balk in
May 1969, stating that he no longer recognizkd validity of theexclusive songwriter’s
agreement with Gomba. By implication, that wbskeem to be plain and express repudiation of
Balk’s rights to current and future compasits from Rodriguez. (R. 83-19, PID 1723.) But by
that time, Rodriguez had already filedpyright registrations for several of teengs that would
end up onCold Fact misattributing authorship to JesRedriguez and SixtRrince. (R. 83-13,
PID 1660-77.) His letter to Balk did not reference those songs. Defendants’ use of alias authors
in the album’s credits, assignments of the capys from Rodriguez to Interior (R. 82-12; 82-
14; 82-8), and various notices o$e, (R. 86-12) also suggestimt they sought to circumvent
Balk’s claim to ownership. Thus, it is hardday that Balk’s ownership rights were plainly and
expressly repudiatedsee Roger Miller Music, Inc477 F.3d at 39@holding that audit letter
disclosing underpayment of royalties did not qyadi$ plain and express repudiation because the

letter “does not address ownership of theergal copyrights and does not clearly claim
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ownership over those copyrights”). Accorgiy, Defendants are not entitled to summary
judgment as to the timeliness of Balkopyright ownership claim.
3.

Yet another result is warranted for Balksopyright infringemat claim. Again,
ownership and infringement claims are subjectdifferent accrual periods. As noted, “[a]
copyright-infringement claim accrues when a mi#i knows of the potential violation or is
chargeable witksuch knowledge.’/Roger Miller Music, Inc. 477 F.3d 383 at 390. However,
“each new infringing act causes a newethyear statutory period to begihd: (quotingRitchie
395 F.3d at 288 n.5). So, for example,Ronger Miller Music, Ing.the Court found a 2004
ownership claim timely because there had bsemplain and express neghation of ownership.
Id. at 390. Nonetheless, because a 1995 letter pudldiraant on notice that the defendant had
been exploiting the disputed songs, the Court bedtl the infringementlaim was untimely for
all but the three-year period immediately preceding the compldint.

When ruling on Defendants’ motion to dis®sj this Court discussed the lack of
controlling authority on what nkas a party “chargeable” witknowledge of a potential claim.
See Gomba Music, Inc. v. AvaB® F. Supp. 3d 632, 645 (E.D. Mich. 2014). Other courts have
applied an “inquiry notice” standard, meaning aty#& chargeable with knowledge when there
are “storm warnings” of possible culpable dant that give cause for further investigati@ee
Design Basics, LLC v. Chelsea Lumber,®3.7 F. Supp. 2d 714, 724 (E.D. Mich. 2013) (citing
cases).

Applying the inquiry notice stedard here, for the same reas discussed in connection
with Balk’s state law claims, h@as chargeable witknowledge of a possible infringement claim

decades ago. Although short of a lightning strike, plenty of storm warnings surroGobked
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Fact's release and suggested that Sixto Rodridgwez composed the songs. Yet Balk undertook
no diligent investigation and took no actiontil he realized money could be ma&ee Carrier
Corp. v. Outokumpu Oy$73 F.3d 430, 446 (6th Cir. 2012) (noting the general requirement that
for fraudulent concealment claims under federal law a “plaintiff's due diligence until discovery
of the facts” is one of the elements). As suuh,infringement claim extends only to the alleged
infringement as of May 2, 2011—three yearnspto his filing ofthe complaint.
4.

This leaves Count | dhe Second Amended Complaint,iefhasserts a claim of fraud on
the copyright office. (R. 39, PID 620.) As tli®urt has noted, courts differ on whether fraud on
the copyright office is a proper cause ofi@t or rather an affirmative defeng@omba Music,
Inc. v. Avant62 F. Supp. 3d 632, 642-43 (ENdich. 2014). To the extent courts have held that
fraud on the copyright office is a proper causaction, the Court is @ware of any authority
addressing the applicable claim accrual rule. But the Court sees no reason to deviate from the
traditional discovery rule. Accordingly, for the same reasons discussed regarding Balk’s state-
law claims, Balk’s fraud on theopyright office claim accrued whebold Factwas released. It
is therefore untimely.

* % x

In sum, Balk’s claim for a declaration the owns the disputed copyrights and his claim
for infringement during the threeears before he filed his complaint are not subject to dismissal
on timeliness grounds. But timeliness is not the adye here. Another issue warrants dismissal

of Balk’s claims as a matter lawwis lack of any ownership intest in the disputed songs.
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B.

Balk and the Defendants have both moved for summary judgment on the issue of whether
Balk has rights to th€old Factcompositions. Among other arguments, Defendants contend
that the undisputed evidenastablishes that one or boffarties abandoned the exclusive
songwriter’'s agreement between Gomba and Rodriguez. The Court agrees.

A panel of the Michigan Cotiof Appeals recently explaéd the law of abandonment
under principles of Michigan contract law (the exclusive songmMsitagreement between
Gomba and Rodriguez contains a Michigaanicé of law provision (R. 82-3, PID 1251)):

A contract may be “effectdly rescinded by the actions of the parties where they
mutually abandon all further performanoceder it, and treat it as at an end,
neither seeking to hold the othi® any accountability under it."Young v. Rice,
234 Mich. 697, 700; 209 NW 43 (192@jyoting Black on Rescission, § 126t
seq.“The abandonment of a contract ismatter of intention to be ascertained
from the facts and circumstances suniding the transactn from which the
abandonment is claimed to have resultd2gult v. Schulte31 Mich. App 698,
701; 187 Nw2d 914 (1971), quoting 17A Am Jur 2d, Contracts, § 543. “An
abandonment of a contract need notelxpress but may be inferred from the
conduct of the parties and the attendardurnstances. A contrautill be treated

as abandoned when acts of one partgpmsistent with te existence of the
contract, are acquiescedby the other party.Dault, 31 Mich. App at 701.

Clapper v. ZochowskNo. 313133, 2014 WL 3844027, at *5 (Mich. Ct. App. Aug. 5, 2014) (per

curiam).

® The parties also dispute whether Badkigned the songwriter’s agreement from Gomba
to Jobete. A significant amount e¥idence suggests that happertaat.instance, Jobete asserted
in writing several times that it held an assignim@motherwise had rights to Rodriguez’s music.
(R. 83-16; R. 83-20; 83-32.) But Batestified that he did not agn the agreement to Jobete,
(seeR. 83-5, PID 1494), and no written agreementl@vcing the allegedsaignment is in the
record. As Defendants puiout, Balk’'s testimony is selesving. But that does not mean the
Court is free to reject it: “Acourt may not disregard evidsn merely because it serves the
interests of the py introducing it.” Harris v. J.B. Robinson Jeweler827 F.3d 235, 239 (6th
Cir. 2010). Thus, standing alonthe purported assignment doaot entitle Defendants to
judgment as a matter of law.
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Defendants have pointed to substantial eved establishing abandonment, and Balk has
not rebutted with evidence sufficient to deea genuine issue of material fact.

Balk twice effectively acknowledged in higposition that once he became employed by
Motown Records in 1967, he was no longerva#ld to operate Gomba, his publishing company
that was a party to the songwriter's agreemémtother words, his new employer effectively
prohibited him from performing underélprior songwriter’'s agreement.

At one point, Balk testified as follows:

Q: And Motown would not—once you went to work for Motown, you were not

permitted to operate a publishing company in competition with Jobete; is that

correct?

A: | think that’s why, yes.

Q: That’s why you signed—

A: | believe so.

Q: You have got to let minish the question, siBecause you couldn’t operate a

publication company in competition with Mown and Jobete, that’s the reason

you assigned the Gomba material to Jobete?

A: Yes.

(R. 83-5, PID 1493))

At another point, Balk elaborated further:

Q: So according to this document, in 19&d assigned one-half interest in all of
these copyrighted songs to Jobete. Why did you do that?

A: Because | couldn’t have a publishing company working for Motown. They had
their own publishing company.

Q: So in the time that you were warg with Motown, you couldn’t really

operate Gomba as a publishing company because you would have been in
competition?
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A: You can't work for Motown and find a song and put it in your publishing
company because they had their opublishing company. It's a conflict of
interest.

Q: So even if you found a song from a soritpr that you were interested in that
hadn’t been recorded yet, you would/gdo give that over to Jobete?

A: Yes.

(R. 83-5, PID 1494.) In December 1967, Gomba assitmddbete half of the rights it held to
numerous compositions, includj Rodriguez’'s. (R. 86-12.Within a few years, Gomba
effectively folded: Balk did not file an annugeport for Gomba in 1969, leading the state of
Michigan to void the cqooration’s charter by 1971SéeR. 82-4, PID 1253.)

Nonetheless, in a post-deposition affidtasubmitted in response to Defendants’
summary-judgment motion, Balk changes courseramd claims that he simply was not allowed
to take on new business once at Motown:

As a condition of my employment [with Nfmwn], | agreed not to compete with

Motown or its publishing companies, borly in regards tsigning new artists

during the term of my eployment with Motown.

Nothing in the terms and conditions wly employment with Motown Records

affected mine nor Gomba Music’s thenskig contractual ghts and obligations

as music publishers.

(R. 86-17, PID 2100.) But Balk’s testimony that he could not dpergublishing company once
at Motown left no room for this caveat, aBdlk cannot create a fact issue by submitting an
affidavit that contradicts his own testimor§ee Reid v. Sears, Roebuck and €80 F.2d 453,
460 (6th Cir. 1986).

Balk’'s acquiescence to ddriguez’s notice of rescigm also shows abandonment.
Specifically, Rodriguez, through his attorneypte the following to Balk in May 1969:

You are hereby notified that the comti® entered into between you and the

undersigned on July 25, 1966 for an Exclusive Writer Agreement and
Management Agreement with the urglgned are considered breached by you
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upon the grounds of non-performance andfgrossibility of performance and are

therefore rescinded effective Novembé&t 4968 at which time the undersigned

had knowledge and reason believe that you werainder the employ of

MOTOWN RECORDS and JOBETE MUSICOMPANY, INC., and that said

[entities] had prepared contracts between them and the undersigned of a similar

nature.”

(R. 83-19, PID 1723.) To this, Balk did nmspond (even though Jobete thought a response
necessary).

And nothing in the record suggests thatcié any further business with Rodriguez.
According to the unrebutted temony of two of his colleagues, Theodore and Coffey, this was
by design: Balk said that at the time he wantething to do with Rodriguez because he thought
Rodriguez was crazy or nuts. (R. 83-14DP1689; R. 83-15, PID 1710.) And as discussed,
despite all of the red flags suggesting tRatriguez may have authored the song€olu Fact
Balk failed to investigate or take any actiondigcover his possible ctai Moreover, as also
noted, unlike Jobete, Balk asserted no claim to Rodriguez’s compositions when the album was
released.

The only evidence that Balk cites to sugdkat he did not abandon the contract does not
help him. In particular, in his response@efendants’ summary-judgent motion, Balk argues
that he “performed under the Gomba Songwrkgreement in regard to the Sixto songs that
were already recorded andpyrighted in 1967.” (R. 86, PID 1956.) But he cites evidence
specific to Jobete, not himself. As Balk argudspete was performing the administration of the
five Sixto compositions that were then aldy recorded and copyrighted pursuant to the
Rodriguez Agreements” and thdftlhere is no evidence that Jobete was not properly
administering these compositionsld.j As previously noted, Balksaigned half of the rights he

had to several of Rodriguez’'s compositions to Jobete pridCdid Fact's release and the

remaining half afterward. The fact that béte, not Balk, assumed responsibility for
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administering the copyrights to these songs duthegtime that Balk still had a one-half interest
does nothing to rebut the evidence thatbandoned the songwriter’'s agreement.

At oral argument, Balk's counsel took dfeient approach. He gwed that Balk’'s only
role under the songwriter’'s agreemt was to sit backnd collect and distribute royalties, and
that retaining a fifty percent interest inoéRiguez’s songs enabled him to do that. But no
evidence suggests that the relevant songsedamlny royalties: the undisputed evidence
establishes that Rodriguez neveraiged a penny from Balk. Even if Balk’s retention of the one-
half interest reflected an imteto continue performing undesongwriter's contract, that was
short-lived: he assigned all ofshremaining interests in Rodrigale songs to Jobete in March
1970, several months before the written tefnthe songwriter’s agement expired SeeR. 86-

13.) So if Balk’s only rte under the agreement wiassit back and collecbyalties, it is beyond
dispute that he not onlgid notdo that but als@ould notdo that during the last months of the
agreement’s written term. Thus, Balk’'s admittemle under the agreement was essentially
nothing, reinforcing the conclusion (aedidence) that he abandoned it.

In sum, no genuine issue wiaterial fact remains on the issue of whether the exclusive
songwriter's agreement can pregengive Balk rights to theCold Fact compositions. A
significant amount of evidence establishes tBalk and Rodriguez abandoned the agreement
before the album’s release, and Balk has pthfoo evidence to the contrary. Accordingly,
summary judgment is warranted Defendants’ favor on all of Bakk claims. Because he has no
ownership rights to the sjputed songs, he has basis to assert his oership, infringement, and

fraud claims under the Copyright Act.
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V.

This leaves Rodriguez’s motion for summargigment regarding Dendants’ third-party
complaint against him.

First, Rodriguez says that le entitled to judgment as a matter of law as to Interior’s
claim that he breached warranties and represensamade in his songwriter's agreement with
Interior—contingent on Balk &ablishing that Defendants knetlvat Rodriguez was making a
faulty warranty. (R. 81, PID 1133.) Throughout thigation, Defendants have contended that
this claim is a pure derivative liability clainone that simply “seeks to transfer to Rodriguez
[Interior’s] liability for money damages claimed by BalkSgeR. 74, PID 1040.) But because
Balk’s claims will be dismissed, there will be nobiiity to transfer to Rodriguez. As such, the
Court will dismiss Interior’s lach of warranty claim as moot.

Second, Rodriguez says he is entitled to juddgrasra matter of law as to Interior’s claim
that Rodriguez has failed to capte in this litigdon. (R. 81, PID 1133.) Rodriguez’s exclusive
songwriter’'s agreement with Interior had a clapsaviding that Rodrigue2will at [Interior’'s]
request, cooperate fully with [Interior] in ampntroversy which may e or litigation which
may be brought concerning [Inier's] rights and interests adihed hereunder.” (R. 83-24, PID
1761.)

Interior’'s claim that Rodriguez failed teooperate is not a third-party claim, as
Rodriguez’s liability for this claim does ndepend on the outcome of Balk’s clainfs@e Am.
Zurich Ins. Co. v. Cooper Tire & Rubber €612 F.3d 800, 805 (6th Cir. 2008). So the Court

will not dismiss the claim on that baSis.

® The failure-to-cooperate claim, which is r@othird-party claim, came before the Court
in this lawsuit only by virtue of its joindeo the breach-of-warranty claim, which is a third-
party. Now that the third-party breach-of-waty claim will be dismissed, the Court has
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Furthermore, a genuine issue of materiatt remains as to whether Rodriguez
cooperated to the extent called for in thgreement. Some communications show that
Rodriguez’s prior lawyers, JodMartin and Mark Levinson, havbeen less thamelpful to
Interior. Before the case was filed, after Defenglatbunsel requested noadacted versions of
certain communications, Levinson weot|f your client wants to kne what else is contained in
these and other documents that he wrote gmesl, | suggest he should find them in his own
files.” (R. 89-13, PID 2336.) Otheommunications show that Martand Levinson helped Balk
prepare for litigation against Defendants. For eplamman email shows that Levinson commented
on a draft cease and desistter, the final version of which Balk’'s attorney sent to Avant’s
attorney. (R. 89-16, PID 2347; R. 89-17, PID 23%2Yinson and Martin were also copied on
communications regarding drafting and revisBak’s initial complaint. (R. 89-18, PID 2355;
89-19, PID 2366.) Once the case was filed, commtinita also illustrate that Levinson and
Martin were involved in drafting the am#éed complaint. (R. 89-21, PID 2371-76.) Thus,
despite Rodriguez’s participati in discovery, a reasonable jucpuld find that he did not
cooperate with Interior as conteratgd by the parties’ agreement.

Finally, Rodriguez asks the Court to enteraader limiting the amount of damages to
royalties, as his agreement with Interior sdlgat the costs and damages of claims against
Interior regarding a relevant composition “shial deemed an advance against any royalties
payable to” Rodriguez undergtagreement. (R. 83-24, PID 1761.) But Rodriguez has pointed to
nothing suggesting the parties intended finsvision to be an exclusive remedee Short v.

Hollingsworth 289 N.W. 158, 159 (Mich. 1939)I{“it appears to haveeen the intention that

reservations about the procedypabpriety of retaininghe failure-to-cooperate claim as part of
this case. But Rodriguez makes no arguoinfier dismissal on such grounds.
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the remedy specified in the contract should exelusive, the rights of the parties will be
controlled thereby.”).
V.

For the reasons discussed, Balk’'s motion partial summary ydgment (R. 82) is
DENIED, Defendants’ motion fosummary judgment (R. 83) GRANTED, and Balk’'s second
amended complaint (R. 39) is DISMISSERdditionally, Rodriguez’s motion for summary
judgment (R. 81) is GRANTED IN PART and DERD IN PART, and Count | of the third-party

complaint (R. 11) is DISMISSED.

SO ORDERED.
s/Laurie J. Michelson
LAURIE J.MICHELSON
Dated: December 6, 2016 U.S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoinguoent was served upon counsel of record
and any unrepresented parties via the Co®TF System to their respective email or First Class
U.S. mail addresses disclosed on théidéoof Electronic Filing on December 6, 2016.

s/Keisha Jackson
Case Manager
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