PRIMEPAY, LLC v. BARNES et al Doc. 35

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PRIMEPAY, LLC,
Plaintiff, Case No. 14-11838

V. Paul D. Borman
United States District Judge

RICHARD RANDALL BARNES,
TRACIE LASKIE and HIGH POINT
BUSINESS SERVICES, LLC,

Defendants.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
PLAINTIFF'S MOTION FOR A PRELIMINARY INJUNCTION (ECF NO. 13) and
DENYING AS MOOT DEFENDANTS’ MOTION TO REOPEN
PRELIMINARY INJUNCTION HEARING (ECF NO. 31)

Before the Court is Plaintiff PrimePay LISC(“PrimePay” or Plaintiff) Motion for a
Preliminary Injunction. (ECF No. 13.) DefendaiRichard Randall Barnes (“Barnes”), High Point
Business Services, LLC (“High Point”) and Tracieski (“Laskie”) filed a Response (ECF No. 15)
and Plaintiff filed a Reply (ECRo. 18). The Court held a mulliay hearing on October 2, 3, 6, and
7, 2014. Following the hearing, the Court enter&tipulated Permanent Injunction and Order of
Dismissal as to Defendant Laskie. (ECF No.&ipulated Permanent Injunction.) The Court then
ordered post-hearing briefing from the remainingipaand received Plaintiff’'s Supplemental Post-
Hearing Brief (ECF No. 27) on November 17, 2014, Defendants Barnes and High Point's

(collectively hereafter “Defendants”) RespesSupplemental Brief (ECF No. 29) on December
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8, 2014, and Plaintiff's Supplemental Reply on December 18, 2014 (ECF No. 32).
INTRODUCTION

This action involves Plaintiff's claim that Defendants have misappropriated trade secrets and
other confidential information in setting up a pdlservice company that competes with Plaintiff,
the successor entity to Defendant Barnes’s former employer. In this motion, Plaintiff argues that
it is likely to succeed on its claims of misappropriation of trade secrets, breach of contract, breach
of fiduciary duty and tortious interference aeéks a preliminary injunction restraining Defendants
from providing or selling payroll services in thaited States, soliciting or servicing Plaintiff's
current and former clients, soliciting or attempting to divert Plaintiff’'s employees or soliciting or
contacting Plaintiff's referral sources and enjoqmbefendants from using, disclosing or destroying
any documents, information or software programaiolet from Plaintiff or Plaintiff's predecessor
entity. Defendants respond that nothing taken by &aconstitutes a trade secret and that neither
Barnes, nor Defendants HighPointl@skie, has solicited any of Piff's customers or used any
of Plaintiff’'s proprietary information for the benefit of any of the Defendants.
l. BACKGROUND

A. The Allegations of the Amended Comjfaint and the Motion for Preliminary
Injunction

Plaintiff PrimePay is engaged in the busmef marketing and providing payroll and other
human resource related business services toogens throughout the United States. (ECF No. 11,

First Amended Complaint § 13.) In the coursguviding such services, PrimePay obtains the

1 On December 9, 2014, Defendants filed a MotioRémpen Hearing on Plaintiff's Motion for
Preliminary Injunction. (ECF No. 31.) Plaintiittd a Response (ECF No. 33) and Defendants filed
a Reply (ECF No. 34). For the reasons discugsied, the Court finds no basis to reopen the
hearing and accordingly DENIES AS MO@Efendants’ motion to reopen the hearing.
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highly confidential information of its clients’ gstoyees and manages large sums of cash that are
deposited into PrimePay bank accounts for remg#dn governmental agencies in satisfaction of
its clients’ various withholding tax obligationsd. 1 14-16.

In December 2013, PrimePay reorganized its business and acquired the assets of several
independently-owned corporate entities that had been operating under the “PrimePay” name
pursuant to agreements between PrimePay, iakcthee individual owners of those companitek.

1 17. Defendant Barnes was the President and Manager of one of those independent PrimePay
entities, PrimePay of Michigan, LLC (“PrimePay-Michigan”), which was originally owned by Chris
Tobin who had also owned an Indianapolis-based PrimePay elutit§.19; ECF No. 15, Defs.’

Resp. 1.

Under Barnes's stewardship, PrimePay-Michigan had grown from zero clients in 1999 to 950
clients in 2013. Defs.” Resp. 1. In his manajeole at PrimePay-Michigan, Barnes had access
to and managed all of PrimePay-Michigafiles including highly confidential and valuable
personnel and financial information provided bgmts and the employees of such cliemds.J 39.

Effective January, 2014, the newly organized Plaintiff, PrimePay, acquired the assets of
PrimePay-Michigan, and reduced Barnes’s saaygificantly. Barnes resigned effective March
14,2014.d. 1 57. Athis exit interview Barnes, wHm not execute a non-compete agreement with
PrimePay, informed PrimePay that he wouldsb#ing up a competing entity. (Defs.” Resp. 1.)
Indeed, on March 4, 2014, Barnes filed Article®©ofianization for Defendant HighPoint Business
Services, LLC. (Pl’s Mot. £ D, Michigan Dep'’t of Licensig and Regulatory Affairs Filing
Endorsement.)

Defendant Laskie began her employment with PrimePay-Michigan around June 3, 2010 as



a payroll associate. Compl. 1 44-45. In comineavith her employment with PrimePay-Michigan,
Laskie executed a Payroll Sales Associate EmpémgrAgreement. (Pl.’s Mot. Ex. B, the “2010
Laskie Agreement”). The 2010 Laskie Agremrhcontained a non-compete provision precluding
Laskie from engaging in any business that wasmpetition with PrimePay-Michigan in the states
of Michigan, Ohio, Indiana ofllinois, for a period of one-year following her termination for any
reason.ld. § 9(a).

When PrimePay acquired the assets of EAay-Michigan effective January 1, 2014, Laskie
became an employee of PrimePay as a salestaseouthe Troy, Michigan office. Compl. {1 51-
52. OnMarch 18, 2014, Laskie executed an Employee Loyalty and Non-Disclosure Agreement with
PrimePay that contained a non-solicitation and noerfierence provision. (Pl.’s Mot. Ex. C, the
“2014 Laskie Agreement”). The 2014 Laskie Agment prohibited Laskie, for a period of twelve
months following her termination for any reason, frdirectly, or indirectly through another person
or employer, diverting or attempg to divert from PrimePay amjient, supplier, service provider
or other individual with whom PrimePay hadantractual relationship or from soliciting any such
person or entity on behalf of a business other thiamePay that competes with the services offered
by PrimePay.Id. § 3. The 2014 Laskie Agreement also binds Laskie to hold in confidence all
PrimePay “Proprietary Information,” includingfs@are, computer processing systems, techniques,
processes, compilations of data, reports, infionaegarding pricing, nteting, training methods,
customer information including banking, tax angaficial information, which she acquires during
her employmentld. § 1. The 2014 Laskie Agreement also prohibited her, at any time during or
after her employment with PrimePay, from reproducing or utilizing in any manner PrimePay

confidential informationld. Laskie was terminated by PrimePay on May 22, 2014, in part due to



her alleged disparagement of PrimePay following Barnes’s resignation. Compl. { 64-65.

PrimePay alleges that it took reasonable measom®tect the confidentiality of its client
and financial information by (1) requiring PrimeRajes staff who have access to non-public client
information to sign a non-disclosure and proprietaformation confidentiality agreement, (2)
binding all PrimePay employees to a corporaitéagy policy requiring confidentiality, (3) utilizing
password protection measures and keeping confideldat information in a restricted area on the
company’s server and limiting access to that information to Barnes and a limited number of
personnel on a need to know basis. (Compl. BR2BPrimePay headquarters also took reasonable
measures to protect confidential and proprietary information by (1) requiring user ID’s and
passwords to access PrimePay’s computer system, (2) securely storing and shredding when
appropriate confidential documents, (3) requiring an electronic pass key to gain access to
PrimePay’s headquarters, (4) using advance fitewad data encryption, and (5) using alarms and
24/7 video monitoring.ld. 1 26. PrimePay-Michigan was similarly protected with the exception
of video monitoring and electronic pass kelgs . 27. According to Plairitj all of the confidential
information to which Barnes was permitted ascevas to be stored on and accessed only from
PrimePay’s secure drive. Such information waxger to be stored on Barnes’s personal lapihp.
1 28.

At some point following Defendd Barnes’s departure from PrimePay, PrimePay came to
believe that, prior to his resignation, Barnes hdeltdd files from PrimePay’s secure Detroit office
file server, including but not limited to QuickBoakscounting files and Microsoft Access databases
that are used for client tax review. Barnessvesked to return certain PrimePay confidential

information which Barnes allegedly refusedito On April 30, 2014, PrimePay sent Barnes a cease



and desist letter demanding, in part, the retura BfimePay laptop and files, including PrimePay
QuickBooks files, that contained highly confidential client and employee-personnel related
information that was stored on the laptop Batnes used when employed by PrimePay-Michigan.
(Pl.’s Mot. Ex. E, April 30, 2013 Letter.) The letlso advised Barnes that PrimePay reserved its
right to seek legal and equitable relief and advised Barnes that he was under an obligation to
preserve any PrimePay electronically stored information that he posséhsad?.

With Barnes’s consent, PrimePay conductéat@nsic inspection of the laptop that Barnes
took with him from PrimePay-Michigan, as wellses/eral computers that Barnes and Laskie were
using at HighPoint. The inspection was condditig Spectrum Computer Forensics (“Spectrum”)
and they issued their report on July 16, 2014. (FIds Ex. A, Spectrum Report.) Plaintiff alleges
in the Complaint that the Spectrum Report revealed the following:

. Analysis of Barnes’s PrimePay laptop revealed that post-resignation, Barnes
accessed a Dropbox (a cloud-based storage service which enables a user to store and
access files from virtually any computer, smart phone or similar device that has
internet access) that contained many BRay related files, including QuickBooks
files (QuickBooks is an accounting application used for managing general ledger and
financial statements) and years of tax return information (Spectrum Report 6-7);

. Sometime between April 12, 2014 and May 034, at least two files were deleted
from the Dropbox that contained confidential PrimePay material, one entitled
“PrimePay” that included a master payroll sales associate contract, new employee
orientation materials, sales training payroll information, and the second entitled
“New Folder” that included an Exc&torkbook containing monthly statistics of
years of financial information and operating metrics (Spectrum Report 8-12);

. The Dropbox folders entitled “PrimePay” addw Folder” were also present on the
computer used by Tracie Laskie at HighR® and both were deleted from her
computer some time between Apfil2014 and May 27, 2014. Although the files
had been deleted, a search of the computer's unallocated clusters contained
numerous PrimePay related references that had been present in the “PrimePay”
related Dropbox folders, including sales cant, monthly statistics, expense reports,
“lost client” data and sales training payroll data (Spectrum Report 14);



Ms. Laskie’'s computer also revealed email communications by her with former
PrimePay clients (Spectrum Report 15);

A search of the unallocated clusters of 8silaHighPoint PC also disclosed that the
Dropbox and its PrimePay related information had been synced to that computer at
some point (Spectrum Report 18);

The Dropbox folder entitled “New Foltl@ras placed into the Dropbox on March
6, 2014, just days before Barnes resigned frormePay and later synced to his new
computer at HighPoint (Spectrum Report 20);

Two files created on Barnes’'s RafPay laptop under a folder entitled “New
Company” just shortly before his resigioa relate to planning for a new company
with projections of clients, billings, revenue and costs (Spectrum Report 21).

In response to these allegations, Barnes stated in a pre-hearing Affidavit:

The laptop belongs to Barnes as he piethit from PrimePay with Chris Tobin’s
approval at the time of the merger in January, 2014 (Defs.” Resp. Ex. 5, Aug. 18,
2014 Declaration of Richard R. Barnes 1 39);

Barnes created the Dropbox long before he knew that PrimePay-Michigan would be
merging into PrimePay so that he abtidansfer and accestes when he worked
remotely on PrimePay matters if he was away from the office, on vacation or
elsewhere and needed access to the Pagéles, all with the knowledge and
approval of Chris Tobinlg. 1 36-38);

When Barnes learned that his salary woutdiband that he could not afford to stay
with PrimePay, he began working on forming his own business but only worked on
these plans on his own time and never l&ehePay information or documents in
planning for, launching or operating HighPoiltt. (1 42-43);

At the time of his departure from PrirmgBarnes undertook to delete all PrimePay
material from his laptop and in the Droplkemd confirmed that back up of all these
files remained on the PrimePay server {1 44-46);

As to the two files that the Spectrunp&e identifies, théPrimePay” and “New
Folder” files, Barnes states that theseenaadvertently retained and that the “New
Folder” file was uploaded to the Dropbox so that Barnes could work remotely to
prepare the budget for the PrimePay Troy office for 2014, that this entire file of
course remained on PrimePay’s main serand that the information was used to
help Barnes prepare tax returns as heedane for the previous5 years - the file

was never accessed nor the information used by him or anyone else after his
departure from PrimePay and has newsrbused by or disclosed to anyone and he
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does not recall deleting it and never consciously looked for information to delete
after receiving the April, 2014 preservation letter from Plaintififl.. {1 47-48);

. The “PrimePay” folder contained information that was never used or accessed by
him after his departure from PrimePay and was never used or disclosed to anyone
and has no use or value to him at HighPduht {1 49-50);

. As to the QuickBooks file, Barnes intentlly retained that information because he
believed that Mr. Tobin, who was suffering from a significant medical condition
when Barnes left the company, wouldl cgon him to prepare the 2014 tax returns
as he had been the preparer for the pastrakyears - the file also was retained on
the PrimePay main server, is of no competitive use to Barnes at HighPoint an
Barnes’s counsel immediately offered to delde file from his computer or return
it to PrimePay but has never had a response to that wffé(51-59);

. Certain other files that Barnes deletedredis departure were files that he created
to demonstrate to the new PrimePay management his ideas for tracking and
reconciling client accounts, tracking clidnllings for figuring sales commissions,
and reconciling tax returns between the Troy office and Tobin’s Indianapolis
PrimePay office, but Jason Wood of the “new” PrimePay management indicated that
they would not be using those methodologies, so Barnes deleted thiel fiffs60-
66).

. Before hiring Tracie Laskie at HighPoint, Barnes requested a letter from Laskie’s
attorney confirming that she was no longader any covenant not to compete with
PrimePay, which was supplied and explained that she was no longer subject to a
covenant not to compete but had signed a one-year non-solicitation agreement
shortly before leaving PrimePald( 1 67-69);
. Barnes attests that no PrimePay informatiosed at HighPoint, by either he or Ms.
Laskie and that HighPoint has not solicited, either directly or indirectly, any
PrimePay clients, although some may have independently contacted Ms. ldaskie (
19 73-77).
Barnes asserts that he explained all of this to PrimePay’s counsel in a series of
correspondence following receipt of the April, 2014 cease and desist letter and adds that he fully
cooperated with PrimePay’s review of his lap& of the HighPoint coputers. (Defs.” Resp.

Exs. 2-4.) Defendants assert that PrinagfFhas instituted this specious trade secret action in bad

faith in an effort to prevent Barnes from entering into a legitimate competing payroll services



company.

B. The Evidentiary Hearing

The Court held a multi-day hearing and received extensive testimony and evidence.
Following the evidentiary hearing, the Court recdisapplemental briefing to narrow the issues that
remained in contention, particularly given theslated dismissal of Defendant Tracie Laskie. At
the outset of the hearing, the Court confirmed wWithparties that Barnes’s salary was going to be
reduced from $210,000 to $80,000 as a result of ti@sition by PrimePay of PrimePay-Michigan.
(ECF No. 22, Transcript of éaring on Motion for Preliminaryjunction held on October 2, 2014)
(hereinafter “10/2/14 Hr'g Tr. __.")

1. Martin C. Stowe

Plaintiff's first withess was Martin C. Stay the Chief Services Officer for PrimePay.
Stowe had been with PrimePay for two-years, having previously been employed for 25 years by
Paychex. (10/2/14 Hr'g Tr. 7-8.) Stowe exipkd that PrimePay has over 30 offices throughout
the United States, 12 of which are payroll processing certerat 9. PrimePay obtains its clients
through two principal means: client referrals and referrals from strategic business paaitrers.
10. Strategic business partners are Certifiedi®Abcountant (“CPA”) firms, banks and brokerage
firms who PrimePay calls on and who in tuecommend to their clients that they use PrimePay
services.ld. Specific PrimePay sales representataresassigned key strategic partners who they
call on weekly and/or monthly to “nurture” the strategic business partner relationship in the hope
of receiving more referrals and, for the specific sales associate, greater commisksians1.

PrimePay acquired PrimePay-Michigemm Chris and Sue Tobin on December 31, 2013,

in a transaction in which the Tobins receiae$3.5 million (3 times PrimePay-Michigan’s annual



revenue) equity valuation of stock in exchange for all of the assets of PrimePay-Midkigan.

13. As a result of the acquisition, there wasmsolidation of all independently owned PrimePay
offices throughout the United States and eachpeddent owner, including the Tobins, executed

a Contribution Agreement, in which they agreetidasfer to PrimePay without exclusion all assets
including goodwill “used or useable in connection with the Busindsk.at 14, Pl.’s Ex. 1, Dec.

31, 2013 Contribution Agreement § 1, Schedule 3 p. 18. According to Stowe, this included all
tangible assets, such as furniture, fixtures, maters and laptops as well as financial and banking
records, accounts receivable and accounts payable, as well as “good will assets,” such as “the client
relationships and ongoing client business, the oelahiips with strategic business partners, and the
reputation of PrimePay of Michigan.” 10/2/14 Hr'g Tr. 14. According to Stowe, the strategic
business partners were “key referral sources”lhdtbeen “invested in and nurtured through the
years,” and were of significant business ealuthe acquisition of PrimePay-Michigaldl. at 15,

55.

Stowe met Barnes in earl@ctober, 2013, shortly baf® the announcement of the
consolidation.Id. at 16. Stowe testified that Barnes Passident of PrimePay-Michigan, would
have had access after the consolidation to PrayisRonfidential business information, including
financial records (revenues, expenses, profit asgldod margins), financial history, client account
information, and “the features and functionaitiend competitive advantages of the PrimePay
offerings and software,” as well as knowledge bé&"strategic business partners, their history, their
level of referral sources, which ones referred more, which ones referred less, and the relationship
histories for each of them.ld. at 21-23, 26. The financial information in particular was very

important to PrimePay’s “ongoing business, as far as [] budgeting, [] forecasting, [] strategic
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planning.” Id. at 35. Stowe testified that PrimePagnt to “great lengths” to protect this
information by password protecting and encnyptthe information and allowing only certain
individuals within the accounting department, whteblf is kept behind locked doors, access to this
confidential information. Id. at 23-24, 38. PrimePay also has noncompete and technology
agreements that require employees to keeptioignation confidential and none of the information

is made publicly availableld. at 24.

Stowe testified that Barnes, as PresidefrohePay-Michigan, would have had continuing
access to all of this financial and confidential information after the consolidation and that Barnes
was supposed to “migrate the financial managemedfinancial data to [PrimePay’s] accounting
department,” including “information on the key strategic business partnerships through various
customer relationship management softwarevtoatid have been used [by PrimePay-Michigan].”

Id. at 26 (alterations added). Following the consolidation, Barnes’'s access to confidential
information would have been limited after the migration of the PrimePay-Michigan data because
accounting of all of the independent PrimeRsities was being consolidated into a central
accounting department and Barnesuld have had less access to sales organization data and
possibly to daily activities regarding strategic business partiheirat 27.

Stowe testified that when the consolidation occurred, and the migration was supposed to take
place, certain data from the Detroit PrimePay-Michigan office was missing. This included “a
number of QuickBooks files that were integrationing that office thgPrimePay] was unable to
obtain.” Id. (alteration added). Stowe explained that the “QuickBooks” were used as a
reconciliation tool for PrimePay’s “PrimeChecks accountkl” at 32; Pl.’'s Exs. 14a-c, 17a-g

Sample QuickBooks files. PrimeChecks is avise provided to certain clients who “entrust
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[PrimePay] by giving [them] essentially their pety that [PrimePay] deposit[s] into a PrimePay,
LLC account, and their checks will run through and reconcile through that accadnat 32.
PrimePay has “a fiduciary responsibility to make skhia¢we monitor that on a daily basis, reconcile
it. And those files were missing.ld. Stowe testified that ndtaving the QuickBooks files
disrupted PrimePay’s business because they wargltuffed to provide any information to clients
regarding their reconciliations and clearing of checlks.’at 37, 46-47. Stowestified that the
information contained in the QuickBooks files wablle of value to a competitor, who could glean
from the QuickBooks client names, amounts ofrthet payrolls so that a competitor could call on
these clients with the benefit of this historical ddth.at 38, 48.

According to Stowe, Detroit was the only office from whom PrimePay did not receive
complete financial information following the comisiation, and they tried to work with Barnes to
obtain this information and he recalled that someone contacted Barnes who agreed to have
PrimePay’s accounting manager contast about the QuickBooks filesd. at 28, 31, 37. In fact,
it was Amy Wasilewski who asked Stowe, orabout March 17, 2014, about the QuickBooks files
and Stowe testified that he contacted Baarebasked him to contact Amy about the QuickBooks
files. Id. at 104-05. Ms. Wasilewski never indicated to Stowe that she was unable to reach Barnes
or unable to obtain the QuickBooks informatidd. at 105-07. In fact, an email from Barnes to Ms.
Wasilewski dated March 17, 2014, the very date that Stowe reached out to Barnes, attached the
QuickBooks files with handwritten annotations eiping what information the documents relayed.

Id. at 111-12. Stowe testified that it was wrong forriga to retain these documents after leaving
PrimePay because “in the hands of a compefiteey] would allow you to know the financial

stability and viability of the competitor,” soah[w]hen you approach a client, you know how to
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discount . . . how far or what clygs you could charge a clientd. at 39 (alteration added). Not
all PrimePay clients utilize the PrimeChecks sanand thus not all PrimePay client names appear
on the QuickBooks documentil. at 49.

Also missing from the financial documentation that Barnes was supposed to migrate to
PrimePay from PrimePay-Michigan were monthly statistic spreadsheets which “measured every
business analytic from revengeurces, billing sources, sales activity, the client analysis and
breakdown by the clients of theieekly processing, their billing.fd. at 41-42; Pl.’s Ex. 15. Itwas
important for PrimePay to have this histatiinformation for PrimePay-Michigan for budgeting,
forecasting and strategic planning. at 42. These business analytics, according to Stowe, would
provide a competitor with “a blueprint of revenmgldups, profitability, basically how to build a
business.”ld. at 43.

Stowe also identified exhibits offered by Pléfirthat included names of PrimePay strategic
business partners and, in some instances, thesnafaentacts at those strategic business partners
and clients, along with their contact informatioid. @t 50; Pl.’s Exs. 17h, I.) Stowe testified that
these documents illustrated thgé of information that would appear on client management
software such as ACT! 10/2/14'5Tr. 52. ACT! s a client mamggement software that allows one
to “track key engagements, transactions, the oglahiip with particular prospects, strategic business
partners.” Id. at 55. Stowe testified that this typeinformation would be of competitive value
because “it shows key strategic business partners that are apt to refer their clients to companies such
as PrimePay."ld. at 57. Stowe testified thtese lists of strategic business partners were assets
of PrimePay-Michigan that were purckddy PrimePay in the consolidatidd. at 58. PrimePay

did receive client relationship information like this from other independent PrimePay offices that
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were part of the consolidation but did nmeteive this information from Barnes.ld. at 54.
Plaintiff's forensic computer expert later tiied that these documents were found on Barnes’s
laptop computer which he took with him when he left PrimePay.

Stowe also identified exhibits that contained PrimePay’s confidential pricing and billing
tables, illustrating the prices charged by PrimePay for various services and payroll processing.
10/2/14 Hrg Tr. 59-60; Pl.’s Exs. 17k, |. This information had competitive value, according to
Stowe, because a competitor wokiibw, at least for a period of tepwhat products PrimePay was
offering, what they charged for those services and what they charged for payroll processing of
certain checks. 10/2/14 Hr'g Tr. 61. Stowsaaldentified training materials that outlined
PrimePay’s training program for its sales associates, which Stowe considered to have competitive
value. Id. at 63; Pl.’s Ex. 17m. Stowe further ideif a sample monthly billing summary for all
of PrimePay’s clients at the Detroit officénosving frequency of billing (i.e. were they billed
monthly, biweekly, semi-monthly, monthly, etc.)ettheck charges and other ancillary charges that
were billed to each client, in sum all of the irs@icharges that PrimePay would have billed these
clients. 10/2/14 Hr'g Tr. 64-65; Pl.’s Ex. 19b.o®%® testified that this information would be of
competitive value to Barnes at High Point bessait would allow him to call on these clients,
knowing they are apt to outsource their payroll lamolwing what they have paid for these services
in the past.ld. at 66-67.

Barnes did not have a non-compete agreement with PrimelPay71, but Stowe testified
to his belief that Barnes was stilllgated to act in the best intestse of PrimePay when leaving the
companyjd. at 75. According to Stowe, Barnes shibl&ve turned over all files and property in

his possession to PrimePay and now has aminocdmpetitive advantage because High Point now
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has “a complete history of [PrimePay’s] finaalctransactions, [] vulnerabilities, client names,
strategic partnerships and so fortid. at 75. Stowe testified that PrimePay lost 115 clients in
2013 and had lost another 133 in 201#fthe date of his testimonyd. at 77. Stowe could not

state how many, if any, of those clients were lost to High Point but claimed that sources had
informed him that some had in fact gone to HiginPand confirmed that some of the lost clients

did go to competitors other than High Poiid. at 78, 97-98.

On cross-examination, Stowe conceded that PrimePay did not have an exclusive referral
relationship with its strategic partners and thgt ane of them could refer clients to other payroll
processing companies, including High Point, if they so chioset 90-91. The strategic business
partners were under no requirementefer any particular number clients to PrimePay or to do
it for any specified length of time. In fact, there was no contractual relationship at all between
PrimePay and its strategic business partrersat 91-92. Stowe alsolawwledged that after the
consolidation, around July, 2014, PrimePay institutexpncreases at the Detroit office for various
services, including check processing, fiirg and other ancillary productdd. at 92. PrimePay
also experienced “quite a turnover of [theigyroll specialists” after the consolidatioldl. at 98.

Stowe acknowledged that these other factors mag bantributed to clients migrating to other
payroll services companies, and he concedédtao knowledge, in anywgn case, why a specific
client left PrimePay.Id. at 99-100. Stowe had no information regarding whether Barnes had
accessed any of what Stowe deentedbe PrimePay’s confid&al information after he left
PrimePay but Stowe believed that Barnes ndwaulsl have possessed such information at any time

after leaving PrimePayd. at 120, 124.
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2. Jeffrey Dorfman

Jeffrey Dorfman is the area sales manager faréRay in Detroit, Indianapolis and Chicago.
10/2/14 Hrg Tr. 126. Dorfman testified abouetkignificance of the strategic partners. He
explained that “a referral from a strategic partner closes at a very high rate which helps with the
success of our business. Secondly, it helps getaae out, improves the number of sales that we
will have in a given year. We rely on them for a good chunk of our busin&ksat 127. He
explained that relationships with strategic bussgngartners are forged in a “very organic” way, by
visiting them every three to four weeks andimgg them “drops,” such as sweets, doughnuts and
such. Id. at 128. In his experience, the majoritychénts are obtained through strategic partners.
Id. at 129. Dorfman also testified that no salat was available to him when he took over at
PrimePay’s Detroit officeld. at 131. When shown Plaintiff's Exhibit 17i, Dorfman testified that
this was the type of information that he wouldéaxpected to have received from PrimePay and
that this information would have been uploaded into the Salesforce client referral management
system (“CRM”") software that was usatPrimePay after the consolidatidd. at 134. Dorfman
testified that, although he did have a list of theent PrimePay clients when he took over sales at
PrimePay’s Detroit office, the type of information that would have been pulled from PrimePay’s
existing CRM would have been very helpful, particularly in view of the high turnover of sales
associates and the number of new sales asss@aining into the territory with no background on
the client baseld. at 134-35, 170.

The majority of Dorfman’s testimony concecdhhis interaction with Tracie Laskie, her
termination and her understanding, as expressed to him, of the restrictions imposed by her non-

compete and non-solicitation agreements. Dorfmdifiéesthat Laskie told him that Barnes told
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her that she could not call on former PrimePay clients when she joined High Point but that she could
“take her CPAs with her.ld. at 144. Dorfman was able to idept# couple of clients that he was
sure had followed Laskie to High Point, including Lux Loundd. at 146-47; Pl.’s Ex. 22.
Dorfman conceded, however, that he had nevkedato Lux Lounge to find out why they left
PrimePay and had no idea why they decided to make the switch to High IHoait155.

3. John Stott Matthews

Plaintiff conducted a forensic analysis of Besis laptop as well as his desktop and the High
Point computers. John Stott Matthews, the fatec@mputer specialist who authored the Spectrum
Report, testified at thevidentiary hearing regarding the findings of that forensic exam. 10/2/14
Hrg Tr. 176. On May 21, 2014, Matthews analyzed three computers that were located at Barnes’s
residence — a 320-gigabyte hard drive out of lal&gtop, a 250-gigabyte hard drive out of an older
tower and a two-terabyte hard drive out of a new towkrat 176-77. On June 11, 2014, Matthews
analyzed three computers that were preseheatigh Point offices — ortgelonging to Barnes, one
to his assistant Linda and one to Tracie Laskieat 177-78.

The main focus of the Spectrum analysiswa the 320-gigabyte hard drive from Barnes’s
Dell laptop that was recovered from his residence. As alleged in the Complaint, and discussed
suprg Matthews’s analysis yielded the informati@ntained in the reports introduced by Plaintiff
in Exhibits 11-19. The reports were created bytMaws to illustrate the farmation that he found
on the various devices that were analyzed. Mattmeated listings of tifées that were found on
a device, categorized by Matthews by certain titteb@mitting in certain instances particular files
to facilitate review of thenformation that he foundld. at 178-79. For example, Exhibit 11b, in a

legend at the top of each page & Exhibit, explains that the repdists the “User Files,” those that
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are most commonly used in the business application such as .DOC, .PDF, .JPG, .TIF, that were
found on Barnes’s 320G Dell laptop, excluding for purpos$#ss listing the contents of the recycle
bin and excluding a Dropbox accoutd. at 179, Pl.’s Ex. 11b. Thetisg contained in Exhibit 11b
does not contain all of the active files on thdl Batop, only those types of files that Matthews
defined as the most commonly used files for the business applicidtioat 180, 184-85. The
listings in Exhibit 11b excluded another file exteon that appeared with frequency on the hard
drive, .ONE, that was not “originally dhe radar” for the forensic analysikl. at 187-88. Those
files are separately listed on Exhibit 11d. at 185.

Matthews explained the meaning of each & tategories or columns of data that he
included in this particular report: “Name” indicates tteme given that particular file or folder by
its creator id at 180); “File Ext.” such as .doc defines the operating system that will open that
particular file {d. at 180-81); “Del. ?” indicates a file thatas deleted but did not appear in the
recycle bin (d. at 181); “Last Accessed” date can indicate the date on which a file was opened but
can also indicate the date on which the fileswapied somewhere else and can be “somewhat
inconclusive” when analyzing a Windows 7 irplentation of the operating system which was
utilized on the Dell laptopid. at 181-82); “File Created” date tlse date on which the file was
created on that device except when the “File Créatatk is newer than the “Last Written” date,
in which case the “File Created” date would bedhte that the file was copied to that devide (
at 182); “Last Written” date relates to when argi@mwas made to the document, such as a revision
that is saved or printing the document or simply saving the docuideait {82); “Entry Modified”
date on this listing indicates the date on whicheai$ copied from one device to another but the

Entry Modified date on the Recycle Bin Report’@EX. 12c) indicates the date on which the file
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was deletedid. at 183); “Logical Size” is the size of the document in byitesaf 183); “Full Path”
was not well explained but appears to indicateniovement of the document on the hard diitke (
at 183).

Another file of importance in the Spectrunadysis was the OneNofige that was found on
Barnes’s laptop. The contents of this file is lilste Plaintiff’'s Exhibit 11a. Exhibit 11a lists active
files on the laptop with file extension .ONE, a Misoft OneNote application file. Exhibit 11a also
includes some QuickBooks file types, marked by fle extension that begins with .q, that were
not included on the original QuickBooks repdPl.’s Exs. 13, 14. 10/2/14 Hrg Tr. 185-87.
Matthews explained that a OneNote file is“alectronic notebook where you can store different
files in an organized envelope or folder-style statud.”at 186-87. Matthews explained that the
OneNote files are not typicalipund among the active files in a business setting, so initially they
did not include an analysis of the OneNotesfile their Report. Once they began the forensic
analysis, however, it became cleatttem that in this instance tkmeNote files were important for
the parties to review so they separately eg#te OneNote report reproduced in Exhibit lida.
at 187-88.

Matthews took special note with regard to aipalar OneNote file listed on Exhibit 11a,
found on page 6 of Ex. 11a at the 7th entry fitbwn bottom showing an Entry Modified date of
April 18, 2014. Matthews created a more detailed tegfidhe informationdund in that file and
reproduced that information at Plaintiff's Exhih7a. Matthews testified that the April 18, 2014
Last Written and Entry Modified date on Exhibita indicated that theneNote file was opened
on that date, a date after Barnes’s departure RomePay. ECF No. 23, dinscript of October 3,

2014 Hearing on Motion for Preliminary Injunctian 7-9 (hereinafter “10/3/14 Hrg Tr. __.")
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Matthews summarized that all PrimePay files tiste Plaintiff’'s Exhibits 11a and 11b, including
the detail found in Exhibit 17a, were found on Baa's Dell laptop. 10/24 Hr’g Tr. 188; 10/3/14
Hr'g Tr. 8.

Also found on the Dell laptop were a numbePoimePay QuickBooks-related files which
are separately listed on Plaintiff’'s Exhibit 13a. As Matthews explained earlier in his testimony, on
this report where the path indicatesycle bin, the Entry Modified datethe date that the file was
deleted.Id. at 193. Matthews found it significant tleat May 1, 2014, the date on which Barnes
received a cease and desist and document preservation letter from Plaintiff’'s counsel at 1:03 p.m.
(Pl’s Ex. 7), several files containing PrimePay related descriptions were deleted from the Dell
laptop between 6:57 andlB: p.m. that same dajd. at 192-94. Matthews also found it significant
that on November 4, 2013, a date after Barnegedlly knew about the consolidation but before he
left the company, there was a lot of activity wigigard to the PrimePay QuickBooks files that were
on the Dell laptopld. at 194-95; 10/3/14 Hr'g T6-6. The contents of the large QuickBooks file,
202 megabytes (202,072,064), listed as the first entry on Exhibit 13a, is reproduced in greater detail
in Plaintiff's Exhibits 14a-c.Id. at 6-7. Exhibits 14a-c contain December, 2013 profit and loss
detail for PrimePay-Michigan as well as cusesndeposit detail for PrimePay-Michigan for
December, 2013. Matthews also noted the significance of a largeoR®umlailbox file

(approximately 3.9 gigabytes) fdvarnes@ primepay.cothat was listed among the files on Exhibit

11b, at page 4 of Exhibit 11b (page 14 of Exhibit lgven lines from the bottom of that padgk.
at 9-10. In addition to the siné this file, Matthews found it significant that the Last Written date
of March 26, 2014, which he explained in a mailbox application means the date on which the file

was either opened or closed, indicating that Banwent into his PrimePay mailbox on his laptop
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computer on March 26, 2014, after he had resigned from the comjohat.10-11.

Matthews also found of interestveral files located on Barnes’s Dell laptop in the Dropbox
folder and created a separate report listingeidh the Dropbox identified as containing PrimePay
materials.SeePl.’s Ex. 10a. Analyzing the Dropbox related materials on Barnes’s Dell laptop,
Matthews was able to determine that twédéos, one titled “Primieay” and one titled “New
Folder,” were deleted from the Dropbox sometimeraBarnes left the company. 10/3/14 Hr'g Tr.
18-20. Matthews was able to determine that‘New Folder” was deleted on May 4, 20idl at
20-21) and the “PrimePay” folder sotime between April 21, 2014 and May 21, 204 at 22-

23). The “New Folder” contained PrimePaypmthly spreadsheets with confidential operating
metrics for PrimePay.g.check counts, discounts, monthly billing, outstanding balance, for each
month from approximately 2000 to 2012, as setfantPlaintiff's Exhibit 15. These files were
active on Barnes’s Dell laptop when he lefini@Pay and were deleted on May 4, 2014, after his
resignation and after Barnes received the ceadel@sist/document preservation letter on May 1,
2014. 10/3/14 Hr'g Tr. 20-21. Matthewdid not generate a sepanaport for the contents of the
“New Folder” but included a desption of the contents of #t folder in his Reportld. at 32-33.

The contents of the “PrimePay” folder, detailed in Plaintiff's Exhibit 10b, were deleted from the Dell
laptop sometime between April 12, 2014 and May 21, 20d4at 22-23.

Matthews also found it notable in his analysighe files in theRecycle Bin on the Dell
laptop that many files, approximately 140, weeéeted on May 1, 2014, at approximately 7:00 p.m.,

the date on which Barnes received the ceaskedesist/document preservation lettelr.at 35-36.

2 This analysis is also supported by additioseleenshots and further analysis contained in

Matthews’s Report, Plaintiff’'s Exhibit 9, whiclwas admitted into evidence at the preliminary
injunction hearing without objectiondm Defendants. 10/3/14 Hr'g Tr. 26.

21



Finally, Matthews testified regarding an analysis he conducted of certain client management
relationship files that were found on Barnes’s Dagitop. Pl.’s Ex. 16. Tik analysis purports to
demonstrate that before Barnes left PrimeBagetime in November, 2013, he copied ACT! files
from the PrimePay desktop computer that he left at PrimePay onto his Dell l&htap24-29.

Matthews testified that he retrieved “very, very few” files on the High Point computers
because the majority of activity used to run the High Point computers was done using a cloud-based,
or Internet-based application and he did not lzpeess to the High Point cloud-based system at the
time he performed his analysis. 10/3/14 Hr'g Tt-12. Matthews found a few webmail artifacts
that were located in unallocated clusters (or empty space on the hard drive) on the High Point
computers.ld. at 13-14.

On cross-examination of Matthews, Defendasbught clarification of those files that
Plaintiff claims that Barnes actualfccessedfter his resignationld. at 42-43. Other than the
PrimeChecks files accessed on March 17, 2014, tieesotavhich Amy Wasilewski asked Barnes
to send her the PrimeChecks data, the only otheePayrelated files that Plaintiff claims Barnes
accessed after his departure are (1) Eikhi7a, the OneNote file discussagpraand (2) the file
activity on Exhibit 11b, page 4, discussegbrg that indicates that Barnes accessed his PrimePay
mailbox on March 26, 2015.d. at 45. Specifically, with regard to the “New Folder” and
“PrimePay” folders that appear to have been deleted on May 4, 2014 and between April 12, 2014
and May 21, 2014, Pl.’s Exs. 15 and 10b respectively, Matthews had no idea when those folders or
files were last accessett. at 45-47.

4. John Allen

John Allen is the vice president of information security and governance for PrimePay.
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10/3/14 Hr'g Tr. 61. Allen worked with PrimePay’s Human Resource Department to create the
company’s Technology Policy, which was first distited to managers on January 1, 2014. (Pl.’s
Ex. 4.) Allen testified that Barnes waequired to comply with this policyd. at 63. According
to Allen, Barnes was in charge of protecting confidential information from the Detroit PrimePay
office. Id. Allen testified that Barnes deleted o2eD00 files from the PrimePay server sometime
between March 6, 2014 and March 16, 2014mBarnes left the compani. at 66; Pl.’s Ex. 19a.
Allen testified that deleting thediles from the server was a violation of the PrimePay Technology
Policy. Id. at 67. Allen also testified that there weopies of the ACT! client referral management
data on the PrimePay server but that hendidhave the passwords to access that ddtaat 68.
Allen testified that Barnes’s Dell laptop was thegerty of PrimePay, not the property of Tobin and
should never have been sold to Barridsat 69. Barnes was not authorized to access any PrimePay
files following his resignation, including his Outlook email accoudt.at 70. Of the 2,000 files
listed on Exhibit 19a, Allen did not undertake tdetmine which files or folders were in fact
PrimePay related and conceded that many dfidfsecontained photographs and music, which were
not to be kept on the PrimePay server.at 72-73. Allen also acknowledged that there were some
300 referral contacts that were on the PrimePay s#raewere able to be added to the PrimePay
Salesforce databaséd. at 75.

5. Randall Barnes

Barnes has a long history in the payroll seegiindustry. Barnes got to know Chris Tobin
in the early 1980's when Barnes was employed as a regional manager at Paychex in the Detroit
office. 10/3/14 Hr'g Tr. 77. Barnes hirebfin and moved him to the Paychex branch in

Indianapolis. Barnes occupied a management position at Paychex for seven years and had
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responsibility for establishing and growing branch officéd. at 78. The principal way that
Paychex sought out, obtained and secured cusson@er by hiring salespeople to call on CPWis.
Barnes left Paychex and went to a compateda®BOW and became the chief operating officer.

Id. at 79. Barnes returned to the payroll industrl999 when Tobin contacted him about wanting

to leave Paychex and start his own payroll services compéhy. Ultimately, a number of
individuals got together to form PrimePay and Tobin asked Barnes if he would be interested in
opening up a Detroit PrimePay office, to which Barnes responded “absoluidhat 81. Tobin

and his wife would be the owners and Barweslld run and manage the Detroit offide. at 82.

The expectation was that Barnes would become adv@ér. He began the Detroit office with zero
clients and when he left in 2013, the branch had over 950 cliehtat 82.

Barnes instituted the ACT! client management software program at PrimePay-Michigan in
about 2003. Prior to that time, sales associates were keeping pencil recta@ti83. The software
enabled PrimePay to keep track of contacts ameldord activities with those contacts. If Barnes
called on a CPA he would record that activity andedule a follow-up meeting. He instructed his
sales associates to do the same thidgat 84. Each sales associate maintained their own ACT!
database and then they would all sthmecdatabase at their sales meetiigsat 85. This resulted
in a large, active database with probably sdubmisand entries that was backed up on Barnes’s
computer.ld. at 85-86. They used ACT! up until saimege in 2013 when the salespeople were no
longer comfortable with the ACT! software, finding it too “clumsyd’ at 85. They began using
a new client management software called Landslide which Tobin was using in Indianapolis and
began entering client and contact information into that new database because a single

synchronization with ACT! was not possibléd. at 86. The salespple were not happy with
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Landslide either so the company migrate®igeline which was cloud-based, and ultimately were
not happy with that product eitheld. at 87-88. Before he could evkagin to attempt to put the
data collected in Landslide into Pipeline, irbReary, 2014, rumblings of the consolidation began
and the word was that everyone would be migrating to Salesfiakcat 88. Barnes left in March,
2014 and did not see Salesforce installield. Barnes testified that he did not like any of the other
CRM software programs that thejett and decided just to stay WAICT! so in late 2013 he created
RBarnes Personal ACT! to m&ain his PrimePay activityld. at 89. Barnes’s last day in the
PrimePay office was March 13, 2014d. at 90. Barnes thought that he left the general ACT!
Database on the PrimePay server; he did nattioteally delete any of the ACT! data and no one
ever asked him for his ACT! Passwotd. at 90-91. The Randy PersoA&lT! database contained
only Barnes’s personal contacts and calendar, if he personally dealt with a client or fixing a problem,
and the personal ACT! database did not contaynod the other salespeople’s contact information.
Id. at 163.

Barnes testified that he used a laptop computer (he had several different laptops over the
course of his employmernit. at 94) for 12 of his 15 years at PrimeP&y. at 93. He used it to
access the office remotely so that he couldkwipom home, took it to client meetings to
demonstrate services and illustratedarcts and he used it for QuickBooKd. at 93-94. He used
QuickBooks to record the financial records of¢benpany and also to prepare company tax returns.
He recorded sales through a statistics file thatld/provide him with moimy reports. He did not
record sales individually by customer in QuickBookd. at 95-96. Barnes explained that the
customer names that are seen in some of tiekBooks files are the PrimeChecks clients, a small

group of 20 or 25 customers (out of 950-1,0880p used the PrimeChecks service.at 96. The
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QuickBooks files contained no information about pricing or billing customdrsat 97.

Barnes was told by Tobin that the QuickBotles were still PrimePay-Michigan files and
were to be used to prepare the 2014 tax return for PrimePay-MicHjaat. 98. Also, after the
consolidation, Barnes continued to be the sigjeatory on the PrimePay LLC checking account and
on the PrimeChecks account and continued ta émbse transactions into the QuickBookd. at
102-03. Also, at Amy Wasilewskirequest, Barnes did theaonciliation for the February, 2014
QuickBooks after his resignation and sent a pappy to Ms. Wasilewski sometime after his
resignation on March 3, 2014d. at 104. She asked for an eteaic copy, which Barnes did not
get to before he left and he still had the Quic&s on his laptop as he was intending to prepare the
tax return for Tobin.Id.

At some point after Barnes resigned, Stowledd8arnes and explained that Ms. Wasilewski
needed the QuickBooks reconciliation report, wideines prepared and sent to Ms. Waslewski on
March 17, 2014. Barnes told her at that time thaideeled to keep the QuickBooks so that he could
prepare the tax return, to which she had no objectmbhrat 105. Barnes explained that the March
17, 2004 Last Written dates in Plaintiff's Exhibit 12c¢ related to his sending Ms. Wasilewski the
QuickBooks reconciliation report$d. at 106. Barnes explainedatithe typewriting on the top of
the first page of Plaintiff's #hibit 17g was put there by him and that this was the attachment that
Barnes sent to Wasilewski on March 17, 200#. Barnes explained that Defendants’ Exhibit 6,
a March 17, 2014 email from him to Ms. Wasitki, was the email to which the QuickBooks
information was attached, as explained in the enbdilat 107-08.

Barnes also explained that Tobin, whom Batredgeved to be a member of PrimePay, LLC,

the Plaintiff in this case, was aware that Bastdidhad the QuickBooks fileafter he left PrimePay,
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as illustrated by an email that Tobin sent to Barnes on March 25, 2014, thanking Barnes for sending
Tobin a repeat copy of the tax return that Barnes had preddred.101, 108-09. Barnes testified

that Tobin was absolutely aware that Bamwes taking the QuickBooks information with him on

his laptop because Tobin had instructed Barnesighficertain financial transactions that required

the QuickBooks and to prepare the tax return, which also required the QuickBad.okis109-10.

When asked about Plaintiff's Exhibits 14aahd c, the sample PrimePay QuickBooks files
found on Barnes’s Dell laptop, Barnes saw no competitive value to High Point in the information
contained in these documents because theeRimacks product is not offered by High Poitd.
at 113-14. Similarly, with regard to the monthlgitigtical reports contained in Plaintiff's Exhibit
15, Barnes testified that he used this infororatit PrimePay to follow trends but would find it of
no value to him at High Pointd. at 116. Barnes testified that he was unaware that he had retained
this information on his laptop when he left PrimePay and that the last time he accessed this
information was when he prepared the budget for Stowe in early March, 2014, before he left
PrimePay.Id. at 116-17. Barnes testified that beforddiePrimePay, he tried to delete from his
laptop those files that he thought were PrimePay reldtecht 117.

With regard to Plaintiff's Exhibit 17a, thheconciliation detail for the QuickBooks files that
Plaintiff suggests was accessed by Barnes ol ARy 2014, after his departure from PrimePay,
Barnes had no recollection of opening this OneNote file on that tthtat 118. He noted that
nothing in the title of the file would have alertadh that it contained PrimePay information and he
stated that he may have looked at it towhat it was but had no recollection of doing $d. at
118-19. Barnes also found nothing in Exhibit 17 thould have been of competitive advantage

to him at High Point as it contained information pertaining to PrimeChecks, a product that High
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Point does not even offeld. at 120. With regard to Plaintiff's Exhibits 17b-e, PrimePay material

that the Spectrum analysis concludes was deleted on May 1, 28dRI.(s Ex. 12c), Barnes

testified that the information contained in theghibits related to the reconciliation detail provided

to Ms. Wasilewski on March 17, 2014 and he testified that none of the information would be of
competitive value to him at High Point. 10/3/i4’'g Tr. 120-22. With regal to Exhibits 17f-m,

Barnes recognized these as PrimePay documents but testified that he never accessed them after
leaving PrimePay and would find none of themmpetitively advantageous to conducting business

at High Point.Id. at 122-26.

Regarding the listing on Plaintiff's Exhibit 11b that Plaintiff alleges demonstrates that Barnes
accessed his PrimePay Outlook mailbox on March 26, 2014, after his departure, Barnes did not
recall for certain whether he accessed that accouhwdate but did recall that about that time he
did set up his High Point Outlook mail accountanay have had toceess the old PrimePay
Outlook mailbox in order to do thatd. at 126-27. Barnes testified that as of March 26, 2014, he
was still in the process of evaluating software for High Point and purchasing equipment and had not
even found office space or hired any employees as of that kkmat 127.

Barnes explained that when he began wagkor Tobin to set up PrimePay-Michigan, they
discussed a non-compete and agreed that sefpirrgcompeting business at least 50 miles away
seemed like a reasonable restriction, but they never actually executed a non-cadnpet&30.
However, out of respect for those discussions, when Barnes left PrimePay he informed PrimePay
that he would be setting up a competing business and he ultimately located High Point 50.5 miles
from the PrimePay officedd. at 129-30. Barnes testified tln did not believe he was under any

restriction when he left PrimePay not to solRiitmePay clients but nonetheless he has not solicited
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any former PrimePay clients and has never usedamfidential information that he retained in his
“head.” Id. at 130. Barnes believed thahen he left PrimePay he had deleted everything that
would have been PrimePay related from hisdppthat he did not takenything knowingly, other
than the QuickBooks file and the tax returns,&odld not have used anything had he inadvertently
retained it and come across it at High Poldt.at 131, 161. Barnes concedes now that much of the
information that he had on his laptop, which herok he did not know was still there, was in fact
PrimePay’s confidential informationid. at 185-87, 197-201. He steadfastly maintains, however,
that he did not know that such confidential information was on his lapdopat 202.

When asked about the deletions from hisdpphat appeared to have occurred on May 1,
2014, the same day that Barnes received the cedskeaist/document preservation letter, and about
apparently deleting the “New Folder” conteg statistical spreadsheets on May 4, 2014, Barnes
admitted receiving the letter and explained as follows:

When | received this letter, | read ipdawhen | got to Mr. Jenkins’ signature, |

didn’t pay attention to the bottom pairt looked like boilerplate. It looked like,

“This is confidential, if you're not theecipient, please delete it,” that kind of

language, and | honestly didn't read it.

| — obviously, by getting the lawsuit, | sat down and said “Okay, | need to look and

see if there’s anything out there that shouldn’t be out there.” | did some deleting

because | found some. | apparently did Hgdin on the 4th. It wasn’t in response

to this letter because | hadn’t read itattlportion of it. lknow ignorance is no

excuse, but I hadn’t read it. It wasn’ttiih had gotten the letter to counsel and sat

down that it was pointed out to me, at which point | didn’t do anything else.
10/3/14 Hr'g Tr. 132-33. Barnes testified thateafhe received the cease and desist/document
preservation letter, he authorized his attorneyffier to give back the QuickBooks files or dispose

of them in any other manner that Plaintiff might chodgeat 140. He clarified that he purchased

the Dell laptop from Tobin with his full approyas evidenced by correspondence between Barnes
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and Tobin in January, 2014, in which Tobokayed” Barnes’s purchase of the laptig. at 142-
43; Defs.” Ex. 4. At that time, it was Barnes’s understanding that Tobin was a member and an
officer of PrimePay, the Plaintiff. 10/3/14 Hr'g Tr. 144.

Barnes testified that at his exit interviewihéormed the regional sales manager who was
there in the office with him, and Jamie Press, KR manager from PrimePay in Philadelphia, who
was on the telephone, that he was planning to start a competing conghatyl55. With regard
to the hiring of Laskie, Barnes testified that he advised her to talk tttbemey about what she
could and could not do if she came to work foghHPoint and informed her that if High Point was
sued due to her conduct after leaving PrimePayyshé&l be responsible for her own attorney fees.

Id. at 133-34. He advised her to leave PrimeRdgan,” and not to take anything with her,
including paper documents and electronic files.at 161. Barnes did not believe that Laskie was
precluded from talking to referral sources, such as CPAs. 10/6/14 Hr'g Tr. 20-22.

Barnes acknowledged that client contacts and goodwill developed by him during his time
at PrimePay belonged to PrimePay, not to him persoridllyat 168. Barnes stated that he believed
that the recorded information regarding clients and referral sources was confidential but that the
people were not confidential - the fact that the information was written down somewhere in a
database was confidential but not their identitiels.at 169-70. Regarding the relationships with
strategic business partners, Barnes testified hkahever considered those relationships to be
“assets” of PrimePay and that he continually tois salespeople “they had to Kkill [their] meat
everyday . . . to go out everyday andet with those CPAs and reaffi that they’re willing to refer

to us.” Id. at 193.
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Regarding his decision to leave PrimePay, Batesttfied that he felt he was “pushed out,”
because his job as president was eliminated arghlasy to remain as a “client services manager”
was going to be drastically lower ($210,000 to $80,000) than his salary had been as president of
PrimePay-Michiganld. at 178, 179-80. In his filings withefJnited States Bankruptcy Court for
the Eastern District of Michigan, Barnestsd that his position had been eliminateéd. 179.
Barnes did not receive a severance package from PrimgPay181. Barnes conceded that when
he filed to convert his Chapter 13 bankruptcy proceeding to a Chapter 7 proceeding based on his
“constructive termination” from PrimePay, he acf could have stayed at PrimePay and continued
to receive a salary of $80,000/ye#d. at 183-84. Barnes also conceded that his attorney filed on
his behalf a motion to terminate spousal support in Oakland County Circuit Court on March 28,
2014, representing that Barnes had “retired” wheiaghat that time hbad already incorporated
High Point. ECF No. 24, Transcript of Prelivary Injunction Hearing held on October 6, 2014 at
10-13 (hereinafter 10/6/14 Hr'g Tr. __.") Barnes explained that because he was using retirement
monies to fund High Point, he considered it retirement activityat 13. Barnes testified that he
believed he was forced to retire from Primmg®ecause he could not survive on $80,000/yiekar.
at 63.

6. Tracie Laskie

Barnes and Laskie both testified regardimgcircumstances under which approximately 27
former PrimePay clients came to High Poilat. at 28-40; 44; Defs.” EX8. Many of the 27 clients
came as a result of Laskie’s relationships with certain CPAs and other referral sources and she
explained as to each client the circumstances umdieh they left PrimePay to go to High Point.

ECF No. 25, Transcript of Preliminary Injunction Hearing held on October 7, 2014 at 30-41
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(hereinafter “10/7/14 Hr'g Tr. __.") With regard to relationships with CPAs and other referral
sources, Laskie testified as follows:
[A] payroll company does not own a CPXle work to establish a relationship with

them to get them to refer business tplug we don’t own them, so | cannot force a
CPA to refer to me or anyone else. | just work that relationship.

* * *

[H]onestly, | think the CPAs refer to me more than the company that | worked for

because — so | honestly believe thatu know, when you work for a payroll

company, it’s really honestly the relationship that the salesperson develops with the

CPAs that gets the referrals, and it wouldn’t matter if | left and went to another

payroll company. If they don’t want to work with PrimePay, they’re not going to

work with PrimePay.

Id. at 57, 63. Laskie testified that when shegdifPrimePay, she contacted the same CPAs with
whom she had relationships at Paychex andstiatwvas only prohibited from soliciting Paychex
clients, not from contacting CPAs and other referral soutdeat 57. She testified that when she
joined PrimePay, there were no CPA relatiopshin place that she assumed — she developed
everything in her territoryld. at 66.

Laskie testified that Barnes did not solicit her. Rather, she contacted him for a letter of
reference when she decided to leave PrimePai aad then that they discussed the possibility of
her coming to work for High Pointd. at 19. She testified that Bees was “very apprehensive” of
hiring her because of the non-solicitation Laskie had signed and only agreed to hire her after
Laskie’s counsel had reviewed her agreementsRvithePay. Barnes told her to “leave clean” and
she did. She did not take client names, files or any PrimePay information witihdhet. 20.
Laskie testified that she did not directly solicit any former PrimePay clients while working at High

Point but that several former customers did contact her, some expressing dissatisfaction with

PrimePay’s increased pricekl. at 40.
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Il. PRELIMINARY INJUNCTION STANDARDS

A preliminary injunction is “an extraordinaremedy that may only be awarded upon a clear
showing that the plaintiff is entitled to such relie¥¥inter v. Natural Resources Defense Council,
Inc., 555 U.S. 7, 22 (2008) (citation omitted). Plaintiff bears the burden of demonstrating
entitlement to preliminary injunctive relief and the burden is substahgaty v. Daeschnef28
F.3d 729, 739 (6th Cir. 2000). Such relief will onlygrvanted where “the movant carries his or her
burden of proving that the circumstances clearly demand @verstreet v. Lexington-Fayette
Urban County Gov't305 F.3d 566, 573 (6th Cir. 2002). Wheamsidering a motion for injunctive
relief, the Court must balance the following fastqd) whether the movant has a strong likelihood
of success on the merits, (2) whether the movandawsuffer irreparable injury absent preliminary
injunctive relief, (3) whether granting the preliramy injunctive relief would cause substantial harm
to others, and (4) whether the public interest Wdnd served by granting the preliminary injunctive
relief. Certified Restoration Dry Cleaning Network, L.L.C. v. Tenke Céfd F.3d 535, 540 (6th
Cir. 2007). “These factors are rmerequisites, but are factors tha¢ to be balanced against each
other.” Overstreet 305 F.3d at 573. “The proof required for the plaintiff to obtain a preliminary
injunction is much more stringent than the pn@gjuired to survive a summary judgment motion.”
Leary, 228 F.3d at 739. Plaintiff must do more thast “create a jury issue,” and must persuade
the court that it has a likelihood ofieeding on the merits of its claimigl. “This is because the
preliminary injunction is an extraordinary redyeinvolving the exercise of a very far-reaching
power, which is to be applied only in [thehited circumstances which clearly demand itd.
(internal quotation marks and citation omitted) (@ten in original). “Although no one factor is

controlling, a finding that there is simply no likedibd of success on the merits is usually fatal.”
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Gonzales v. Nat'l Bd. of Medical Examing?25 F.3d 620, 625 (6th Cir. 2000).
lll.  ANALYSIS

While Plaintiff's Eleven-Count Complaint setstima host of claims against Defendants, the
motion for preliminary injunctive relief is limited flaintiff's trade secret, tortious interference and
breach of fiduciary duty clainms.

A. PrimePay’s Misappropriation of Trade Secrets Claim

1. The MUTSA

Plaintiff seeks injunctive relief under Michigan’s Uniform Trade Secrets Protection Act,
Mich. Comp. Laws 8§ 445.19G% seq(“MUTSA”). A “trade secet” is defined under MUTSA as:

[llnformation, including a formula, patte, compilation, program, device, method,
technique, or process, that is both of the following:

(I) Derives independent economidw@, actual or potential, from not
being generally known to, and nbeing readily ascertainable by
proper means by, other persons who can obtain economic value from
its disclosure or use.

(i) Is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.

Mich. Comp. Laws 445.1902(d).

Thus, a protectable trade secret under the MUTSA must be shown (1) to derive independent
economic value from not being generally knowndiscoverable through proper means, to others
and (2) have been subject to reasomalffiorts to maintain its secreclylike’s Train House, Inc. v.

Lionel, L.L.C, 472 F.3d 398, 410 (6th Cir. 2006) (“For inf@ation to constitute a trade secret under

? Plaintiff also sought preliminary injunctive reliafjainst Tracie Laskie but Laskie has since been
dismissed from the case pursuant to a stipulated permanent injunction entered by the Court on
October 7, 2014 (ECF No. 21, Stipulated Permanent Injunction).
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Michigan law, the information must (1) deriveo@omic value from the fact that it is not known to
others who could make use of it, and (2) be the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.”).

In determining whether information constitutes a trade secret under MUTSA, Michigan
courts consider the following factors:

(1) extent to which information is known gide of owner’s business, (2) extent to

which information is known by employees anHters involved in business, (3) extent

of measures taken to guard secrecy of information, (4) value of information to

owners and competitors, (5) amount of effort and money expended in developing

information, and (6) ease or difficultyithh which information could be properly

acquired or duplicated by other.
Dura Global Techs., Inc. v. Magna Donnelly Co62 F. Supp. 2d 855, 859 (E.D. Mich. 2009)
(quotingWysong Corp. v. M.I. Indus 412 F. Supp. 2d 612, 626 (EMdich. 2005)). “To be a
trade secret, the information must, of necessity, be a se@ata’Global 662 F. Supp. 2d at 859
(quotingKubik, Inc. v. Hull 56 Mich. App. 335, 347 (1974)). tfade secrets do not ‘encompass
information which is readily ascertainable, i@apable of being acquoleby competitors or the
general public without undue difficulty of hardshiDura Global 662 F. Supp. 2d at 859 (quoting
Kubik, 56 Mich. App. at 348). “Matters of pubkoiowledge or general knowledge in the industry,
or ideas which are well known or easilgadainable, cannot be trade secrefdlis-Chalmers Mfg.
Co. v. Continental Aviation and Engineering Co&55 F. Supp. 645, 654 (E.D. Mich. 1966) “[I]t
is widely accepted that a trade secret can exastwmbination of characteristics each of which, by
itself, is in the public domain.’'Wike’s, 472 F.3d at 411 (quotir@atalyst & Chem. Servs., Inc. v.
Global Ground Suppoyt350 F. Supp. 2d 1, 9 (D.D.C. 2004)ktéeation in original). “[U]nder

Michigan law a new combination of known steps or processes can be entitled to trade-secret

protection.” Mike’s, 472 F.3d at 411. Knowledge developed by an employee about how to address
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a particular customer’s peculiar needs, or hguleveloped solutions to specialized needs, can
constitute a trade secrebee Hayes-Albion v. Kubersk1 Mich. 170, 184-85 (1985) (“Specific
information regarding resolution of the problems@farticular customer is a trade secret” and use
of such information can be enjoined if a depaygmploy uses such “secret processes” in providing
for that customer’s needs on behalf of hisvremployer). “[E]vidence demonstrating that the
information plaintiff sought to protect was common knowledge,” can defeat a claim of
misappropriation.ld. at 186.

“An employer’s ‘pricing schemes, the details of its customer contacts, its markups, [and]
employee information’ are examples ofspible ‘trade secrets’ under the MUTSAElly Servs.,

Inc. v. Greengb35 F. Supp. 2d 180, 187 (D. Me. 2008) (intetipg Michigan’s trade secret act)
(quotingKelly Servs., Inc. v. EidngS30 F. Supp. 2d 940, 951-52 (E.D. Mich. 2008)(alteration in
original). However, “a list of customers coitapl by a former employee from personal and public
sources available to that employee is not protectable as a trade sResghdnd James & Assoc.,
Inc. v. Leonard & Cq 411 F. Supp. 2d 689, 695 (E.D. Mich. 2006).

“A plaintiff in a trade secrets case bedng burden of pleading and proving the specific
nature of the trade secretsDura Global 662 F. Supp. 2d at 859 (quotigison v. Continental
Dev. Co, 112 F. Supp. 2d 648, 662 (W.D. Mich.1999)). “A party alleging trade secret
misappropriation must particularize and identifg purported misappropriated trade secrets with
specificity.” Dura Global supraat 859 (quotingcompuware Corp. v. Int'l Business Machines
2003 WL 23212863, *6 (E.D. Mich. De&9, 2003)). Thus, the claimed trade secret must be
specifically identified, and its unique economic value explained:

Michigan courts have held that an alldgeade secret must be identified “clearly,
unambiguously, and with specificityUtilase, Inc. v. WilliamsonNo. 98-1233,
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98-1320, 1999 WL 717969, at *6 (6th Cir. Sept.10, 1999) (qu&hegterproof

Glass Corp. v. Guardian, Glass C@22 F. Supp. 854, 867 (E.D. Mich. 1970)).

Accordingly, “[a] party alleging trade setmisappropriation must particularize and

identify the purportedly misappropriatiede secrets with specificityCompuware

Corp. v. Intern. Bus. Machs. Car2003 WL 23212863, at *6 (E.D. Mich. Dec.19,

2003). (citingUtilase, 1999 WL 717969, at *6). The idengétion of alleged trade

secrets is important because “the general knowledge of an employee does not

constitute a trade secret,dbwry Holding Co., Inc. vGeroco Tech Holding Corp

No. 303694, 2012 WL 1890231, at *3 (Mich. Ct. App. 2012), and the concept of

misappropriation of trade secrets “must not compromise the right of employees to

change jobs.Degussa Admixtures, Inc. v. Burn&t7 F. App'x 530, 535 (6th Cir.

2008). Accordingly, to establish a trade-secrets claim, the party “must establish more

than the existence of generalized traglersts and a competitor’s employment of the

party’s former employee who has knowledge of trade secteigquotingCMI Int'l,

Inc. v. Intermet Int’l Corp 251 Mich. App. 125, 649 N.W.2d 808, 813 (2002)).

Dana Ltd. v. American Axle and Mfg. Holdings,.|id¢o. 10-450, 2012 WL 2524008, at *9 (W.D.
Mich. June 29, 2012).

“Sufficient measures” taken to protect confidential information as a trade secret under
MUTSA have been found in “either an express agreement between the employer and employee
restricting or prohibiting disclosure by the latte third parties; a disclosure by employer to
employee in confidence or with a tacit understagdinferable from the attendant circumstances,
that the information is confidential; or secunisecautions utilized by the employer to insure that
only a limited number of authorized individadave access to the information\WWysong Corp.

v. M.l. Ind, 412 F. Supp. 2d 612, 626 (E.D. Mich. 2005) (quokingik Inc. v. Hul] 56 Mich. App.

335, 347-48 (1974)). A departing employee needoratubject to a covenant not to compete in
order to violate the MUTSA where the employsgreed to keep hiemployer’s confidential
information protected from disclosure to others and, upon departure, retains and discloses or

threatens to disclose those secretsarctiurse of his subsequent employmetainkel Corp. v. Cax

386 F. Supp. 2d 898, 903-04 (E.D. Mi2005) (although not subject to a covenant not to compete,
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defendant did sign an agreement forbidding dsale of confidential information and evidence of
his subsequent utilization of his former employer’s secret formula for the benefit of his new
employer demonstrated a likelihood of success ocléia of actual or threatened misappropriation
under the MUTSA).

The MUTSA defines misappropriation as either of the following:

(I) Acquisition of a trade secret of ahet by a person who knows or has reason to
know that the trade secret was acquired by improper means.

(i) Disclosure or use of a trade secreanbther without express or implied consent
by a person who did 1 or more of the following:

(A) Used improper means to acquire knowledge of the trade secret.

(B) At the time of disclosure arse, knew or had reason to know that

his or her knowledge of the tradecset was derived from or through

a person who had utilized improper means to acquire it, acquired

under circumstances giving rise to a duty to maintain its secrecy or

limit its use, or derived from dhrough a person who owed a duty to

the person to maintain its secrecy or limit its use.

(C) Before a material change of his or her position, knew or had

reason to know that it was a trade secret and that knowledge of it had

been acquired by accident or mistake.
Mich. Comp. Laws 8§ 445.1902.

Although “threatened misappropriation” has namexpressly adopted by Michigan courts,

“[t]o establish threatened misappropriation, a parixt specifically identify the trade secret likely
to be misappropriated and must convince the court of the former employee’s “duplicity” by
proffering evidence indicating agsiificant lack of candor or willigness to misuse trade secrets.”
Gene Codes Corp. v. Thomsdio. 09-14687, 2011 WL 611957, at *5 (E.D. Mich. Feb. 11, 2011)
(citing and quoting fronCMI Intern., Inc. v. Intermet Intern. Corp251 Mich. App. 125, 649

(2002)) (citations omitted).
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“A trade secret will not be protected byetkxtraordinary remedy of injunction on mere
suspicion or apprehension of injury. There ningst substantial threat of impending injury before
an injunction will issue.” Allis-Chalmers 255 F. Supp. at 654See also Kelly Servs., Inc. v.
Marzullo,591 F. Supp. 2d 924, 942 (E.D. Mich. 2008) (“Misll established that an injunction will
not lie upon the mere apprehension of future inpurrywhere the threatened injury is speculative or
conjectural.”) (internal quotation marks and tdas omitted). Where “evidence and arguments
[are] presented in support of both parties’ conte1#i in a trade secrets case, and plaintiff fails to
identify an actual lost customer, plaintiff canestablish “a substantial likelihood of success on the
merits” and injunctive relief is not warrantelelly Servs., Inc. v. Pinstripe, InéJo. 06-10801,
2006 WL 2796018, at * 5 (E.D. Mich. Sept. 27, 2006).

2. Likelihood of success on Plaintiff's MUTSA claim.

Every company is entitled to protection of itsde secrets, but the nature of the product and
the transparency of the industry metrics in general cannot be ignored in evaluating
misappropriation claim. For example, this cas®ives payroll processingrsgces, not the formula
for Coca Cola. Inthis case, it appears undispiligoBarnes, who has been in the payroll services
industry for over 20 years, left PrimePay andinetd electronically stored, confidential PrimePay
information on his Dell laptop. But his retentiohPrimePay’s confidential information, while it
may or may not have violated other lawsanmttactual obligations, dsaot, standing alone, amount
to misappropriation of trade secre®aymond Jameglll F. Supp. 2d at 695 (“[A]n interest in
maintaining confidentiality may not, in itself, necedgalevate information to the status of a trade
secret.”) (quotingMerrill Lynch v. E.F. Hutton & C9.403 F. Supp. 336 (1975)) (alteration in

original).
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Plaintiff bears the burden of establishing airtl of misappropriation of trade secrets and
must (1) “particularize and identify” the materilaht it claims qualifies for trade secret protection,

(2) establish the independent ecomorralue of the material, (3) establish the measures taken to
protect the material and maintain its secrecy, (i@béish that Barnes actually disclosed or used the
information or evidenced a lack of candor anlflingness to misuse the information. At the very
least, it is undisputed that much of the infatian retained on Barnes’s laptop was PrimePay’s
confidential business information and even Barnes agrees that he should not have retained such
information on his laptop as he set off to establishing a competing business.

a. Identification of the alleged “trade secrets”

To be characterized as “trade secrets, ith@mation PrimePay seeks to protect must be
shown to (1) derive independent economic véilam not being generally known, or discoverable
through proper means, to others and (2) have been subject to reasonable efforts to maintain its
secrecy. Martin Stowe testified that in hisrapn, the QuickBooks files, the monthly statistics
spreadsheets which measured several business analytics including revenue sources and sales activity,
were confidential PrimePay information that qualifeedrade secret material. Stowe also testified
to the systems in place at PrimePay to passwategtrthis information, which is likely sufficient
to establish reasonable efforts to maintain the secrecy of this inforrhation.

Very little evidence was presented, however, tddistathat any of this information derives

independent economic value from not beingiegally known or readily ascertainable by a

* Of note is the fact that PrimePay never souglprtdect the confidentiality of its alleged trade
secret material when filing materials in this lgtgpn. Although attaching reams of allegedly trade
secret information in support of its motion #opreliminary injunction, PrimePay never sought to
have any of this information filed under seal.

40



competitor. Particularly with regard to theatégic business partners, the testimony is undisputed
that “no one owns” the CPAs other referral sources and thatstgic business partners are free

to refer business to any payroll services company of their choice. There is no contractual
relationship between any of the strategic businessgra and PrimePay and in fact sales associates
are instructed to work very hard to keep those sources referring to PrimePay. Arguably some
competitive value could be derived from learnimigich strategic business partners had referred
clients in the past, perhaps narrowing the fielghmfspects or streamlining the sales associate’s
work in creating a strategic partner referral base.

With regard to the business analytics infation, such as profit and loss, revenue, monthly
financial statistics, some of which admittedly was resident on Barnes’s personal laptop after he left
PrimePay, PrimePay suggests that because Baorezded that much of this information is
confidential PrimePay material, they have made their case for trade secret protection. As noted
supra a desire to maintain the confidentiality of infwation “may not, in itself, necessarily elevate
information to the status of a trade seci@aymond Jamed11 F. Supp. 2d at 695. PrimePay must
go further and demonstrate that the informatias independent economic value from not being
readily known to its competitors. In its reply iresupport of its motion for preliminary injunctive
relief, Plaintiff states that information regardi“client accounts, client revenue and the company’s
financial information such as its profits . . . is not generally known and provides a competitive
advantage to a competitor.” ECF No. 18, Reply 2. tiM&towe testified that this type of financial
information would be of significant competitivelua because it would “provide a competitor with
a blueprint of revenue buildups, profitability, besly how to build a business,” and would allow

a competitor to approach a potential customer witbwledge of what pricethey have paid and
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what discounts they have been offered. ECF No. 22, Hr'g Tr. 38-41.

The Court finds that this evidence still falls short of explaining with any degree of clarity
how this information, given this particular industry, has competitive value from not being generally
known to every other payroll services companhaw this type of information could be used by
a competitor to steal customers. Barnes sugdestample, that the pricing information was out
of date and that in the payroll services irtdysa competitor can simply ask a potential customer
how much they pay for their payroll servicasd quote the customer accordingly, effectively
undercutting the competition. ECF No. 23, Hr'g T88. However, because the Court concludes
at this stage of the proceedings, as discusgeal that Plaintiff has failed to establish a strong
likelihood of success on misappropriation, it can assume without deciding, for purposes of this
preliminary injunction analysis, that PrimePay would have a strong likelihood of establishing the
existence of trade secret information among the material found on Barnes’s laptop.

b. Misappropriation

Plaintiff proceeds on a theory of actual npigeopriation and, alternatively, on a theory of
threatened misappropriation. But before disewugsihat the MUTSA prohibits, it is important to
be clear about what it does not prohibit Barnes from doing in this instance.

In December, 2013, Barnes was making $210,0@BeaBresident of what by all accounts
was a very successful payroll processing complagiyhe built himself from the ground up over the
previous fifteen years. In January, 2014, when Plaintiff consolidated the individually owned
PrimePay entities, Barnes Idsis position as President and his management salary was cut to
$80,000. Barnes decided to leave the company.eBarever signed a covenant not to compete or

any agreement restricting his solicitation of Prime&astomers after he left PrimePay. Indeed, at
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his exit interview in early March, 2014, he infachJamie Press that he would be setting up a
competing business.

Barnes purposefully located his High Poiffiae 50.5 miles away from PrimePay. There
is no evidence that he has ever directly solictédrmer PrimePay client; some have sought him
out and he has welcomed their business. Newabse Plaintiff has learned that Barnes took his
company-issued laptop with him when he left PrimePay (his purchase was approved by Chris Tobin)
and because it has come to light that theolajgbntains PrimePay confidential information, none
of which (based on the preliminary injunction record) it appears likely that Barnestuady
accessed since his resignation except at the March 17, 2014 request of PriseePayra
discussion at section I11A2bi, Plaintiff seekssiout down High Point and preclude Barnes from
practicing his profession anywhere in the United States.

As noted before, there was no bargainedefntractual limitatioron Barnes’s ability to
compete with PrimePay. Thus, Barnes was free to solicit former PrimePay customers and to call
on former referral sources, and in doing so hefreasto use the knowledge he gained about those
customers and referral sources while at PrimeFPayead the MUTSA as preventing an employee
who has been made privy to particular custoim@rmation in the course of his employment from
ever using that knowledge when working foriothis case becoming) a competitor would impose
ade factacovenant not to compete to which the employee had never agrédécKésson Medical-
Surgical, Inc. v. Micro Bio-Medics, In@266 F. Supp. 2d 590 (E.D. Mich. 2003) (Duggan, J.), the
court recognized the danger inherent in limiting the employment opportunities of a departing
employee through a trade secrets suit when thploge did not sign an agreement not to compete

with its former employer and diabt agree not to use or divulge certain confidential information.
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In McKessonthe plaintiffs had been employed by Mdsen and prior to leaving to work for a
competitor they compiled a list of their customatdvicKesson. They sent the list to their new
employer and that new employer contacted thosemers introducing the plaintiffs as now being
affiliated with their new employerld. at 592. Plaintiffs subsequently were able to sell the new
employer’s products to some of its old employer’s customdrsThe court concluded that, in the
absence of a bargained-for contractual agreenwrio solicit their former employer’s customers,
or not to compete with their former employer, thegre within their rightso have taken their own
customer lists and to have solicited those customers in their new employment:

In this Court's opinion, customer listsvddoped by the employee are not protectable
“trade secrets.” To the extent that liseof customers accumulated by the employee
includes “needs of customers” as leair®y employee during the course of his
employment, such information is not proted¢sds a “trade secret.” It is, however,
protectable under an agreement in which the employee agrees not to disclose such
information.See Hayes—Albion [v. Kuberski21 Mich. 170, 183-84 (1985)].

To hold otherwise, would subject every former employee who elects to call on
customers he previously called upon with the former employer to a lawsuit for “trade
secret” violation because it is likely, in #ibse situations that, the former employee
would be aware of the needf these customers whiblk/she learned about during
employment with the previous employer. To allow McKesson to prevail on its trade
secrets claim in the case at bar would essentially interpret the MUTSA to be a
blanket, statutorily created non-compatgeement between sales people and their
former employers. This would not serve the purpose of trade secretSdaw.
Fleming Sales Co., Inc. v. Bailegg11 F.Supp. 507, 514 (N.D.lIl. 1985), (stating that
allowing a similar claim would “not strika proper balance between the purposes of
trade secrets law and the strong policy in favor of fair and vigorous business
competition”).

If an employer wishes to restrict an @oyee’s use of such information after the
employment relationship is terminatede gmployer must do it with an appropriate
non-competition agreement.

266 F. Supp. 2d at 596-97See also Raymond Jamdd1 F. Supp. 2d at 696 (finding that a

customer list developed by an employee whib mt sign a covenant not to compete was not
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necessarily a trade secret and concludingfthding otherwise would “gsentially interpret the
MUTSA to be a blanket, statutorily created rmmpete agreement between sales people and their
former employer. . . . [which] would not serve fhepose of trade secrets law.”). “If an employer
wishes to restrict an employee’s use of such information after the employment relationship is
terminated, the employer must do it with an appropriate non-competition agreetdesee also
Degussa Admixtures, Inc. v. Burnet?l F. Supp. 2d 848, 855 (W.D. Mich. 2007) (noting that
plaintiff acknowledged that defendant’s custonhisets and personal relationships with those
customers are not trade secrefd)is-Chalmerssuprag 255 F. Supp. at 652-53 (“[A]n individual
has the right to change his employment for whategason he wishes and the right to utilize his
general skill, knowledge and experience for the beatliis employer. Indeed it is inevitable that
some of the knowledge acquired while in the ferramployment should be made available to the
new employer, and courts will not deprive the esgpk of the right to use the skill he developed
throughout the years.”).

Bearing in mind what Barnes was free to dcewthe left PrimePay, the threshold issue
before the Court in the face of Plaintiff's requiestthis extraordinary injunctive relief is whether
there is a substantial likelihood that Plaintiff\@ucceed on its claim that nonetheless Barnes has
misappropriated PrimePay’s trade secrets in satpragcompeting business as High Point. Plaintiff
proceeds on both an actual and threatened tlséomsappropriation and the Court examines them

separately.
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i) Actual Misappropriation ®

In its supplemental post-hearing brief, Plaintiff clarifies the conduct that it claims constitutes
actual misappropriation of trade secrets by Barnes and HBS:

PrimePay has demonstrated actual misappropriation by Barnes and HBS. Barnes has

retained and used the “Act!'RandyRmral” on the Dell laptop, which he has

admitted contains CRM data belongingPiomePay. (Doc. #23, Tr. 185.) He also

has been caught red-handed accessir@rimePay Outlook files on March 26, 2014

and the OneNote file containing PrimePay’s reconciliation data on April 18, 2014.

These files and the Act! database renative files on the Dell laptop, which is in

Barnes’possession.
ECF No. 27, Supp. Br. at 7.

First, as to Barnes’s personal Act! database, the discisagoaputs to rest any claim based
upon his access to such a list that was developeddh his personal effort. The testimony at page
185 of the transcript to which Plaintiff c#eappears to be discussing not just Barnes’s
Act!'RandyPersonal file but “Pijiae, that whole sequence of CRM software” that was discussed
earlier in Barnes’s testimony. Regardless, Barnes’s concession that the material was confidential
to PrimePay does not change the law, whigady permits him to maintain a personal list of
customers and to solicit them where, as herdasenot contractually bargained away his right to
do so. In any event, it is undisputed that Barnes last accessed his Act!RandyPersonal database in
November, 2013. ECF No. 23, 10/3/14 Hr'g Tr. 51-52. Thus, even if the Act'RandyPersonal

database was a PrimePay trade secret, which it is not, there is no evidence that Barnes accessed and

actually used that database after he left PrimePhis fact does not sugstea likelihood of success

®> Because the Court concludes, on the recorcepted at the preliminary injunction hearing, that
Plaintiff has failed to establish a strong likelihadsuccess on the merits of its claim that Barnes
accessed any PrimePay material after his resgnaThe Court DENIE®efendants’ Motion to
Reopen Hearing (ECF No. 31) as MOOT.
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on a claim of actual misappropriation of trade secrets.

As to the only other instances of alleged “red-handed” actual access post-resignation on
March 26, 2014 and April 18, 2014, at this stage eftoceedings, Plaintiff has failed to carry its
heavy burden of convincing the Court that it will succeed on a claim of actual misappropriation
based on these two instances. Plaintiff must do more than argue that the forensics suggest that
Barnes accessed the documents - Plaintiff musbdstrate a “strong likelihood” of success on the
merits of the claim that Barnes actually accesssdPrimePay confidentianformation after his
resignation. Plaintiff's own forensic expert stoghort of testifying that Barnes accessed the
material in Exhibit 17a (the alleged April 18, 2014 access event), which it turns owneas
document that was found among the many files coathin the OneNote file that the forensics
established was opened on April 18, 2014. Matthews testified on cross-examination as follows:

Q: So just to be clear . . . Exhibit 17a was accessed on April 18, correct?

A: | did not say those files were —rfalarity, the last access date does not

indicate that. The last written dates, for example, on the Unfiled
Lists.OneNote file, the last written daie4-18-2014 shows that the file was
opened on that date, no doubt. . . . | have no way of comparing what may
have been added, deleted, viewed st kmow that the file was opened based
on that last written date of April 18, 2014.
ECF No. 23, 10/3/14 Hr'g Tr. 43-44. When viewadight of Matthews’ earlier testimony that a
OneNote file is like an electronic notebook where youstare different files in a folder style status,
it is manifest that while the @MNote file that contained Exhibit 17a, among many other files, may
have been opened on April 18, 2014, Matthews’s forensic analysis did not specifically determine

that Exhibit 17a, a document that was held initihat OneNote file, was accessed on that date.

Plaintiff acknowledged this in its Supplemental Reply Brief:
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Mr. Matthews’ testimony on the OneNote file was accurate. On April 18, 2014,
Barnes opened the OneNote file, whidn@ined Plaintiff's Exhibit 17(a). Mr.
Matthews also explained to the Court tthet OneNote file acts like a filing cabinet

and contains numerous documents. Baamekhis computer consultant claim that

he created an HBS document that same day, so he did not access the PrimePay

document. This, again, is an issue @dibility. The access date for that OneNote

file (which remains an active file with iRtrePay and HBS material in it) is April 18,

2014. This Court should give little weigbtBarnes’ claims about which documents

he may have viewed and which he did not.

ECF No. 32, Supp. Reply at 4. Barnes deniesnigaaccessed this document on this date or at
anytime after leaving PrimePay. He admits thahhg have opened the l@gOneNote file to add
something to it, but categorically denies opertixdpibit 17a. In seeking the extraordinary relief

of a preliminary injunction, Plaintiff must do more than suggest that Barnes’s alternate explanation
for the opening of the larger OneNote file onrih@8, 2014 should not be eved. Plaintiff did

not eliminate the possibility that Barnes opettelOneNote file withouaccessing Exhibit 17a —
indeed Plaintiff did not even casignificant doubt on that explanation.

Similarly, with regard to the alleged March 26, 2014 access of Barnes’s PrimePay Outlook
email account, Matthews conceded that his foremsadysis did not determine what activity took
place when the Outlook mailbox was opened on that date:

Q: And my question to you is, in your vieis it impossible that [the March 26,

2014] opening was automaticallywanttion of opening up another Outlook
account on that same machine?

A: | don’t know if it's possible or impossible.

ECF No. 23, 10/3/14 Hr'g Tr. 60. Plaintiff's counsélose not to recross on this issue and again
Plaintiff's post-hearing supplemental brief concetihespossibility that Barnes’s explanation, that

the March 26, 2014 opening of the PrimePay @klaccount was occasioned by the opening of a

new High Point Outlook account, was a possible one:
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For the PrimePay Outlook file, Barnesaieed the PrimePay Outlook account with

PrimePay e-mails and attachments on the Dell laptop computer following his

resignation. Barnes claims that hd dbt access it on March 26, 2014 and that the

access date coincides with his creatbmhe HBS’ Outlook account; however, in

light of Barnes’ credibility issues andshspoliation, his testimony should be given

little weight.
ECF No. 32, Supp. Reply at 4.

While such argument may be persuasive at a subsequent stage of the litigation, Plaintiff's
significant burden when seeking the extraordimangedy of a preliminary injunction has not been
met. In order to carry its burden of establighnot just a question @dict, but a high likelihood of
success, on its claim that Barnes accessed his PrimePay Outlook account and the confidential
materials it contained after he resigned fronmePay, Plaintiff was required to rebut Barnes’s
explanation or at least present evidence casfiuipt on its viability. With its own expert on the
stand, Plaintiff was unable to do so.

Rather than directing the Court’s attention to evidence that establishes to a high degree of
certainty that in fact Barnes did access thesedecuments after his resignation, Plaintiff admits
the possibility that Barnes in fact did not accé&sn but urges the Coud disbelieve Barnes’s
explanation and to question Barnes’s credibility generally. (ECF No. 32, Supp. Reply 4.) To
support its request for the extraordinary remedy of injunctive relief, Plaintiff was required to do
more. For these reasons, the Court concludesRHaintiff has failed to demonstrate a strong

likelihood of succeeding on its claim that Barnes actually accessed, much less utilized for

competitive advantage, any confidential PrimePay information after his resignation from PrimePay.

® Plaintiff also states in its supplemental posgting reply brief that Barnes “accessed PrimePay
documents following his resignation, including, butlimatted to, the documents in the New Folder

and PrimePay folder in his DropBox account.” ECF No. 32, Supp. Reply at 3. This statement is not
supported by the evidence. Matthews clearly deletetitose documents that the forensic analysis
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il) Threatened Misappropriation

The MUTSA provides that both “[a]ctual ordatened misappropriation may be enjoined.”
Mich. Comp. Laws 8§ 445.1903(1). Ri#if asserts that if actual seppropriation is not found, “[a]t
the very least, PrimePay has established thredi@isappropriation. Bages retains the Dell laptop,
which contains PrimePay’s trade secrets. His duplicitous conduct demonstrates threatened
misappropriation.” ECF No. 27, Supp. Br. at 7. Twmurt concludes that, at this stage of the
proceedings, Plaintiff has not demonstrated a substantial likelihood that it will succeed in
establishing the type of duplicity that has beamsidered sufficient to support a claim of threatened
misappropriation.

Where plaintiff proceeds on a theory of ‘#atened misappropriation” through “inevitable
disclosure” or otherwise, the burden of estdintig a violation of théIUTSA under such a theory
is more difficult to sustain. “The ‘inevitable disclosure’ doctrine . . . has not been adopted by
Michigan courts.”Marzullo, 591 F. Supp. 2d at 942. The Michigan Court of Appeals has noted
that “[e]Jven assuming that the concept of ‘threatemisappropriation’ of trade secrets encompasses
a concept of inevitable disclosure, that coneapst not compromise the right of employees to
change jobs.”"CMI Int’l, Inc. v. Intermet Int’l Corp, 251 Mich. App. 125, 132-33 (2002).

The MUTSA has been interpreted as requiring more than a generalized claim that a departing

determined had been accessed post-resignatitre PyimeChecks material on or about March 17,
2014 (Plaintiff does not rely on this access, which Barnes explained responded to a request from
PrimePay, for its actual misappropriation clai))the OneNote file on April 18, 2014 and 3) the
PrimePay Outlook account on March 26, 2014. Witard to access of the New Folder and the
PrimePay folder in the DropBox account, which were deleted sometime in May, Matthews explicitly
testified that he did not determine when thiodgers were last accesseECF No. 23, 10/3/14 Hr'g

Tr. 45-46.
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employee possessed trade secrets and would of necessity disclose them in his new employment:
We hold that for a party to make a alaof threatened misappropriation, whether
under a theory of inevitable disclosureotierwise, the party must establish more
than the existence of generalized traglgsts and a competitor’s employment of the
party’s former employee who has knowledge of trade secret. . . . To establish
threatened misappropriation, a party must specifically identify the trade secret likely
to be misappropriated and must convince the court of the former employee's
“duplicity” by proffering evidence indicating a significant lack of candor or
willingness to misuse trade secrets.
Gene Code2011 WL 611957, at *5 (citing and quoting fr@MlI Intern., Inc. v. Intermet Intern.
Corp., 251 Mich. App. 125, 649 (2002)) (citations omitteB)aintiff urges the Court to adopt the
reasoning of the Seventh Circuit RepsiCo, Inc. v. Redmon@4 F.3d 1262 (7th Cir. 1995),
interpreting the lllinois Trade Secrets ActHowever, as courts interpreting the MUTSA have
acknowledgedPepsiCoinvolved demonstrated acts of dishonesty on the part of the departing
employee: “IrPepsiCothe Seventh Circuit’s decision to affi the District Court’s decision rested
in significant part on the lower court’s deteratiion that the former employee’s conduct evidenced
a lack of candor, and proof of hislimgness to misuse trade secret&€ach v. Ford Motor Co
299 F. Supp. 2d 763, 775 (E.D. Mich. 2004). Mwer, as this Gurt recognized irLeach
subsequent discussions of the inevitable discdodactrine by Michigan courts were “gratuitous”
and “in dicta.” Id. at 775. Michigan courts interpreting the MUTSA have cautioned against

applying thePepsiCaholding to diminish the right of emplegs not subject to restrictive covenants

not to compete to freely change jobs. Condiat unquestionably would violate a non-compete

” Michigan courts have recognized that “Section 9 of the Michigan Uniform Trade Secrets Act
requires that the act ‘be applied and construed to effectuate its general purpose to make uniform the
law with respect to the subject of th[e] act among states enacting it.” MCL 445.1909. Thus, it is
appropriate to seek guidance from the decisionstloér jurisdictions. . . .” in interpreting the
MUTSA. Niemiv. Am. Axle Mfg. & Holding, IndNo. 269155, 2007 WL 29383, at *2 n. 1 (Mich.

Ct. App. Jan. 4, 2007).
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agreement may not amount to misappropriation of trade se&e¢s.e.g. Marzulld91 F. Supp.
2d at 941-42 (distinguishinBepsiCowhere plaintiff failed to proffer evidence of “duplicity”
establishing that the departing employee laata@ttor in assuming his new job responsibilities or
demonstrated a willingness to misuse trade sech&, Software, Inc. v. Altair Engineering, Inc.
No. 07-12807, 2009 WL 1856222, at *2-3 (E.D. Mich. JAB2009) (noting that Michigan has not
endorsed the inevitable disclosure doctrimel @oncluding: “The individual defendants have
knowledge of MSC's alleged trade secrets, MSC and Altair are strong competitors, and the
individual Defendants may perform tb&me type of work at Altair #t they performed at MSC, and
use general knowledge gained from MSC at Alteiowever, the fact that trade secrets may exist,
and the fact that Altair employs the individi@fendants who have knowledge of the alleged trade
secrets, are insufficient to allege a threatened misappropriation claiBLi). see Actuator
Specialties, Inc. v. Chinavaré&lo. 297915, 2011 WL 6004068 (Mich. Ct. App. Dec. 1, 2011)
(finding sufficient duplicity and lack of trtworthiness where departing employee possessed
confidential data, downloaded that data onto hi employer’s system and utilized that data for
the benefit of his new employer by altering on&isfformer employer’s documents, replaced their
letterhead with that of his new employer and thtleturn over USB devices and failed to preserve
a USB device with downloaded data from his foremaployer’s computer, despite receiving a cease
and desist letter).

Plaintiff suggests that Barnes evidencedilingness to misuse PrimePay’s trade secrets
when he deleted roughly 2,000 files from the Prienegerver before his departure. ECF No. 23,
Hrg Tr. 64-67; Pl.’s Exs. 19a, 19b. There has been no evidence presented at this stage of the

proceedings that these documents were copiegsbere else or somehow retained by Barnes or
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that he sought to convert this data to his awe. PrimePay suggests, however, that Barnes’s
deletion of them from the PrimePay server vaagolation of the PrimePay technology policy, and
presumably asks the Court to infer from thiatttherefore Barnes would be willing to misuse
PrimePay’s trade secrets if indeed he posseksed ECF No. 23, Hr’'g Tr. 67. Barnes explained,
both in his Affidavit filed in support of Defendahtresponse to Plaintiff's motion for preliminary
injunction, and also at the evidentiary hearing, thase files were deleted after Barnes met with
Jason Wood, the PrimePay representative who wasosaeiet with Barnes to find out how Barnes
operated the Michigan branch. Mr. Wood told Barnes that PrimePay was doing things differently
and had no need for the information containethéndocuments that Barnes deleted. ECF No. 15,
Ex. 5, Barnes Aff. 1 60-66; ECF No. 23, Hr'g I60-54. Plaintiff did not call Wood at the hearing

or provide an Affidavit from him or in any wampeach Barnes on this point. Barnes may have
violated the company technology policy in deletingsifiles and such claims are unaffected by this
Court’s preliminary injunction ruling. But Plaiffthas produced insufficient evidence for the Court

to conclude at this stage of the proceedinggshieaé is a strong likelihood that Plaintiff will succeed

in establishing that these file deletions were intentional duplicitous acts manifesting Barnes’s
willingness to misuse PrimePay’s trade secrets.

Plaintiff also suggests duplicity in Barnes’s retention of his laptop, but this argument also
misses the mark. Itis undisputed that Chris malithorized Barnes to purchase the laptop and that
Barnes did not try to “secretly” rka off with the laptop or its contents when he left PrimePay.
PrimePay never contradicted this testimony véthdence that Tobin never authorized such a
purchase or that Barnes waslyiabout the purchase transaction. It was reasonable for Barnes to

assume that Tobin, who was then an equity ovahd’rimePay by virtue of the asset purchase,
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represented the knowledge of PrimePay generally. And when Barnes received a call from Mike
Stowe asking him if he had the PrimeChecks dadidafaso would he provide it to Amy Wasilewski,
Barnes did so immediately. The tone of Bamesmmunications with PrimePay regarding the
PrimeChecks data certainly does not indicate siggpan PrimePay’s part that the data had been
or would be misused by Barnes. The Court concludes that the mere act of Barnes’s retention of his
PrimePay laptop, which he openly purchasenfiChris Tobin, which it now appears contains
PrimePay related confidential information, none oiohlit appears, at this stage of the proceedings,
that Barnes actually accessed after leaving €@y, does not establish a strong likelihood of
establishing the type of duplicity required to establish threatened misappropriation.

Plaintiff relies onMLive Media Grp. v. WebbgeNo. 14-13148, 2014 WL 4374376 (E.D.
Mich. Sept. 4, 2014), but that case is clearly digtishable. The departing employee in that case
secretly copied data onto a thumb drive fromils computer before leaving, and expressed the
intent to use material for the benefit of her new employer, including a document entitled “key
account growth plan,” which detailed MLivarsining program for new hires. 2014 WL 4374376,
at *3. The district court observed the following duplicitous conduct:

A review of Webber's phone revealed text messages from Webber in which she

claimed to have copied all of her MLidata on her computer to a USB device. Her

text messages further show that she cothiednaterial knowing that she would start

working at Gannett, one of MLive'sfgest competitors, on August 18, 2014, and that

she planned to shift her clients over to Gannett one by one. Indeed, the day before

Webber's termination, she submitted a thd&y cancellation notice for one of her

larger customers.
2014 WL 4374376, at *2. When confronted with a ceaskdesist letter requesting that she return

MLive's property and allow an inspection of her computer, she refused MLive access to her

electronically stored informatiomd. MLive’s forensic exam of Webber’'s work computer disclosed
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the use of two USB devices and a cloud-baseg-thox shortly before hateparture, neither of
which Webber had granted Mlive access to revigly. Moreover, the customer list she allegedly
took was not the product of her personal efforts.

To the contrary here, Barnes purchased thepeptan open transaction with his former boss
who was then an equity owner of Plaintiff, heifesd that he attempted to delete PrimePay-related
material before he left PrimePay and offerechplete access to PrimePay’s forensic analyst when
it came to light that he had failed to removes&lPrimePay’s information. This evidence does not
indicate a strong likelihood that Plaintiff will belakto establish that Barnes was plotting and
planning to steal away with PrimePay’s coefitial information, so aso capitalize on that
information and gain a competitive advantage in his business at High Point. In the five months
following his resignation, when he was workings#t up his new business, it appears based on the
evidence Plaintiff has offedethus far that he nevactuallyaccessed any of the alleged trade secret
information.

Nor is this case lik€epsi-Co which involved demonstrateatts of dishonesty on the part
of the departing employee. Unlike Barnes, wha vaathright in his exit interview about the fact
that he intended to set up a catipg business, the employeelapsiCdkept PepsiCo in the dark
while he negotiated to join a competitor. PepsiCo the Seventh Circuit observed that the
defendant’s “lack of forthrightness on some oamasj and out and out lies others, in the period
between the time he accepted the position with defér@aaker and when he informed plaintiff
that he had accepted that position [led] the [disteimtirt to conclude thatefendant Redmond could
not be trusted to act with the necessary seitgitmd good faith under the circumstances in which

the only practical verification that he was notggplaintiff's secrets wodlbe defendant Redmond's
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word to that effect.” 54 F.3d at 1270 (atteons added). Importantly, as discussagra Michigan
courts interpreting the MUTSA have cautioned against applyinBépsiCoholding to diminish
the right of employees not subject to restricttegenants not to compete to freely change jobs.

This case is factually similar tBunbelt Rentals, Inc. v. VictaNo. 13-2420, 2014 WL
492364 (N.D. Cal. Feb. 5, 2014), decided under théasignworded California Trade Secrets Act.
In Sunbeltit was established that the departing employee (Victor) had emailed customer lists and
pricing information to his personal email whibe was employed by Sunbelt and some of it he
emailed just shortly before he left Sunbelt to work for a competitdr.at *7 n.4. The court
concluded that the pricing information was likely protected as a trade secret and assumed, for
purposes of the misappropriation analysis, that the customer lists also were entitled to trade secret
protection. Id. at *6 n. 2. Victor argued that this svaiis normal business practice, placing this
information in his personal email so that logild more easily access the information when calling
on clients. Id. at *4. Sunbelt argued that Victor intedd® use this proprietary information to
solicit Sunbelt customers after he left Sunblelt.at *10. The court concluded that the “simple fact
that Victor emailed himself ostensibly proprietary information, without more, does not show
misappropriation.” Id. at *7. The court concluded that absent “compelling evidence” that the
departing employee had used the alleged trade secret information to solicit business from existing
customers of his former employer, the deferid@as unlikely to succeed on its misappropriation
claim and an injunction was “unwarrantedd. at *10. So too here. While Plaintiff alleges that
Barnes will use the PrimePay information that reimaesident on his laptop to undercut Plaintiff's
pricing and customer discounting, there has lmeeavidence that Barnes has done so, or shown a

willingness to do so, as to even a single custoni@iscovery may yield additional or different
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information on this point. But at this stagetbé proceedings, Barnes’s mere retention of the
PrimePay information on his laptop is insufficiemestablish a likelihood of success on Plaintiff's
threatened misappropriation claim.

Finally, the fact that Barnes may or may hatve made misrepresentations in his bankruptcy
proceedings and his divorce proceedings about his retirement status does not necessarily
demonstrate a willingness to misuse Plaintiffade secret information. Cases finding sufficient
duplicity to support a threatened misappropriation claim rely on a lack of candor related to a
willingness to misuse the trade secrets theneselmot on the employee’s general character for
honesty and truthfulness. For examplédatuator Specialtiesupra the court found the following
facts supported a finding that teparting employee would likely lélling to misuse his former
employer’s trade secrets:

ASI showed that not only did defendant possess confidential ASI data, defendant

also downloaded that data onto [hiswemployer’s] computer system and utilized

that data for the benefit of [his neamnployer]. In addition, despite the knowledge

of the entry of a TRO that specifically compelled defendant to turn over such data

to ASI, defendant failed to do so. Signéntly, defendant did not admit to having an

ASI USB drive or return it to ASI until ASearned of defendant's use of an ASI

electronic form and confronted [his new employer] with the information.
2011 WL 6004068, at *3 (alterations added).

Here, Barnes immediately and fully cooperated with Plaintiff's request that he allow a
computer forensic search of all of his computd?taintiff has failed tgroduce evidence, at least

at this stage of the proceedings, of Barn&diglicity” sufficient to establish a strong likelihood

that it will succeed in proving that Barnes was engaged in underhanded conduct with regard to
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PrimePay’s confidential information and was willing to misuse PrimePay’s trade Secrets.

B. Likelihood Of Success on Plaintiff's Tortious Interference and Breach of
Fiduciary Duty Claims

Preliminarily, to the extent that either Plaffi$i tortious interference or breach of fiduciary
claims are premised upon the same acts allegaahgiitute misappropriation of trade secrets, such
claims are displaced by the MUTSA. “The MUA 8isplaces claims thare ‘based solely upon
the misappropriation of a trade secre¥W¥song 412 F. Supp. 2d at 623 (quotiBfjss Clearing
Niagara, Inc. v. Midwest Brake Bond C@70 F. Supp. 2d 943, 946 (W.D. Mich.2003})in
determining whether a claim is displaced, courteegally examine whether the claimis based solely
upon the misappropriation of a trade sedfedo, the claim must be dismissedWysong412 F.
Supp. 2d at 628juotingBliss 270 F. Supp. 2d at 946).

1. Tortious interference.

Plaintiff has failed to establish a substahnlilelihood of success on its claim of tortious
interference. To establish armpe facie case of tortious interence with a business relationship,
plaintiffs must show:

(1) the existence of a valid business relation (not necessarily evidenced by an

enforceable contract) or expectancy; (2) knowledge of the relationship or expectancy

on the part of the defendant interfer®) an intentional interference inducing or

causing a breach or termination of the tietaship or expectancy; and (4) resultant

damage to the party whose relationshigxgectancy has been disrupted. [O]ne who

alleges tortious interference with a caatiual or business relationship must allege
the intentional doing of a per se wrongful acthe doing of a lawful act with malice

8 Martin Stowe testified that PrimePay has msbtal of 248 clients since the consolidation, 27 of
which PrimePay claims have gone to High Point. 10/2/14 Hr'g Tr. 77. PrimePay did not present
evidence of a single lost clientw claimed to have been solicited by High Point, Barnes or Laskie.
The large number of lost clients following thensolidation, the vast majority of whom didt
transfer their business to High Point, indicatesgela more systemic problem than alleged “unfair”
competition from High Point.
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and unjustified in law for the purpose af/ading the contractual rights or business
relationship of another.

Michigan Podiatric Medical Asg’'v. Nat'l Foot Care Progranil75 Mich. App. 723, 735-36 (1989)
(internal quotation marks and citations omitted) (alteration in original). “To establish tortious
interference, a plaintiff must show that the daefent unjustifiably instigated a breach of contract.
.. . [O]ne who alleges tortiousterference with a contractual or business relationship must allege
the intentional doing of a per se wrongful act erdioing of a lawful act ith malice and unjustified
in law for the purpose of invaalj the contractual rights or business relationship of anotvir,
251 Mich. App. at 131 (internal quotation marks and citations omitted) (alteration in original).
“Where the defendant’s actions were motivated by legitimate business reasons, its actions would
not constitute improper motive or interferencé&kdymond Jamed11 F. Supp. 2d at 698 (quoting
BPS Clinical Laboratories v. Blue Cross & Blue Shield of Michjg&kv Mich. App. 687, 699
(1996)).

Plaintiff's evidence thus far does not edistba substantial likéhood that it will succeed
in proving that Barnes acted with malice or mtenally interfered with a PrimePay business
relationship or expectancy. Plaintiff asserts isitgplemental post-hearing brief that this claim is
based upon (1) Barnes'’s allegedly instructing Lasla¢ she could continue to contact her referral
sources and (2) High Point’s alleged diversiosl@nts from PrimePay through Laskie’s conduct
in contacting those sources. First, Laskie testifiat Barnes did not contact her to come work at
High Point but that she contacted and asked hisetee as a reference when she interviewed for
a job at Payroll 1. ECF No. 25, 10/7/14 Hr'g Tr. 18was only then that Barnes suggested that if
she was leaving PrimePay, she should iclng£oming to work for High Poinid. Barnes told her

to leave PrimePay clean and she shared withd3athe letter she had received from her attorney
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explaining what she could and could not dofer new employer after leaving PrimeP&y.at 20.

No evidence was presented to rebut this testimony and thus there is no evidence to suggest a
likelihood of success on any claim that Barnes instigated Laskie’s departure from PrimePay with
malicious intent.

Second, Laskie expressly testified that she acted in reliance on her counsel’s advice
regarding what she could and could not do aftaving PrimePay and joining a competing payroll
services companyid. Laskie testified that Barnes told her to leave clean and take nothing with her.
Id. Laskie testified that she expressly discusgiéu her attorney the ppriety of contacting her
referral sources after leaving PrimePay and thatfoeemed her, as the evidence at the hearing in
this case suggests, that “technically a payrothpany does not own a CPA,” and this confirmed
Laskie’s understanding that she could continue to work with her referral sources but could not solicit
PrimePay clients.ld. at 56-57. Laskie testified that she sought the advice of counsel on these
matters because she “didn’t want to get suéd."at 57.

Plaintiff relies on Dorfman’s testimony that Laskaéd him in her exit interview that Barnes
told her that she could continue to contactreéerral sources. ECF No. 22, 10/3/14 Hr'g Tr. 144,
Dorfman and Laskie both confirmed in theisttmony that during the exit interview the topic of
referral sources was discussed and that the coanltesached that day wasthihe only thing it was
known for certain that Laskie was precludeamhirdoing was soliciting PrimePay clientd. at 144;

ECF No. 25, 10/7/14 Hr'g Tr. 28. Laskie’s testiny is undisputed that her decision to continue
contacting her referral sources after leaving PrimePay was based on the advice of her attorney.

The evidence adduced thus far simply doessnggest a substantial likelihood of success

in proving that Barnes induced Laskie to at@ her agreements with PrimePay. There is
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insufficient evidence at this stage of the proceedimgsggest a substantial likelihood that Plaintiff
will be able to establish that Barnes and/aggiHiPoint intended to competvith PrimePay with an
unlawful purpose or malicious intent.

Moreover, as discusse@tra, because Laskie no longer works for Barnes and is now subject
to a stipulated order restricting her ability to catgowith PrimePay, there is no basis for injunctive
relief to prevent a continuing harm allegedly flog/from her employment at High Point. In any
event, PrimePay has failed to present any egel¢hat a single former PrimePay customer was
approached by Barnes or Laskie to leave PrimePay and switch to High Point. Not one customer
affidavit was offered in support tiie request for preliminaryjumctive relief that would support
the claim that any one of the 27 customers identitieis far left PrimePay because Barnes and/or
Laskie sought them out and urged them to switch their payroll service company.

2. Breach of fiduciary duty.

PrimePay’s breach of fiduciary duty claim ibiaof a moving target. In its initial motion
for preliminary injunction, PrimePay alleged thatrBss had a “fiduciary obligation[] not to use or
disclose [PrimePay’s trade secrets and confidgmntirmation during or upon termination of his
employment.” ECF No. 13, Mot. 2Plaintiff asserted that Bagg’s “formation and operation of
HBS, his transfer or PrimePay data te tfropbox for misappropriation, his continued use of
PrimePay’s trade secrets constitute a breacklogiary duty, and his interference with PrimePay’s
clients through his deletion of data while eoy#d constitute a breach of fiduciary dutyd: at 21-

22. Plaintiff cited Restatement (Second) Agency, 8 396(b), which imposes a duty on an agent not
to use or disclose his employer’s confidential nratedter termination of the agency. Plaintiff's

opening brief cites no other authority in support of this claim.
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Perhaps recognizing that its breach of fiduciary duty cannot be premised on the same conduct
alleged to support its MUTSA claim, Plaintiff aléecourse in its supplemental brief and focuses
only on Barnes’s conduct while still employed by PrimePay as the foundation for its breach of
fiduciary duty claim:

[Barnes] breached his fiduciary duty to Peiray through his deletion of critical files

from PrimePay'’s server; his failure tograte the Detroit office data, including but

not limited to, the PrimeChecks data, QuiokRs files, and Act! database, from the

Dell laptop to the server; his failure taopide the passwords for the Act! database;

and his termination of the office’s CRM software for its employees prior to their

migration to PrimePay’s Salesforece program.
ECF No. 27, Supp. Br. 8.

Plaintiff's supplemental brief cites no authonitysupport of its claim for injunctive relief
on this breach of fiduciary duty claim and Pldifgisupplemental reply does not even mention this
claim. Even assuming this conduct, all of whieas engaged in and completed when Barnes was
still working for PrimePay, does support a claim for a breach of fiduciary duty, and thus does not
support a claim for injunctive relief. While sucbnduct, if proven to have occurred as alleged,
could have made things more difficult and co$tly PrimePay, PrimePay offers no basis for the
Court to conclude that an injunction is necessargrevent a continued harm flowing from this
conduct or to make them whole for this alledmeach, assuming that it can be proven. PrimePay
argues that the loss of data allegedly held jeteted by Barnes “hindered PrimePay’s business”
and made PrimePay unable to answer somed@iracks client’s questions. ECF No. 27, Supp. Br.
9-10. PrimePay asserts that this conduct “hirdl®m@mePay’s ability to transition the office and
retain and grow the businessld. at 10. PrimePay does not identify one lost one client that it

attributes to this conduct nor does it endeavexiain how an injunction prohibiting Barnes from

competing with PrimePay is necessary or appropriate to redress these alleged wrongs or why these

62



losses cannot be compensated by a monetary award of daiffag@sfradiscussion at section I1IC.
Regardless of the likelihood that it might ultimately succeed on such a claim, PrimePay is not
entitled to injunctive relief on this claim.

C. Evidence of Irreparable Harm Absent an Injunction

“Loss of customer goodwill often amounts to irreparable injury because the damages
flowing from such losses are difficult to computeK&lly Servs., Inc. v. Norettd95 F. Supp. 2d
645, 659 (E.D. Mich. 2007) (granting preliminary injunctive relief under the MUTSA where the
departing employee was subject to a non-compete, non-disclosure and non-solicit agreement and
refused to return a company-issued flasivedcontaining work proposals for customers and
prospective customers). However, Plaintiff must demonstrate théikelisto suffer irreparable
harm in the absence of an injunctiddee Winter v. Natural Resources Defense Council,366.
U.S. 7, 22 (2008) (“Our frequently reiterated staddaquires plaintiffs seeking preliminary relief
to demonstrate that irreparable injurylilely in the absence of an injunction. . . . Issuing a
preliminary injunction based only on a possibility of irreparable harm is inconsistent with our
characterization of injunctive relief as an extrdinary remedy that may only be awarded upon a
clear showing that the plaintiff entitled to such relief.”) (emphasis in original) (internal citations
omitted). “The ‘key word’ in determining the erteof an injury sufficient to support the award of
injunctive relief is ‘irreparable.” Mere injuries, however substantial, are not enough. Rather, ‘the
harm alleged must be both certain and immediather than speculative or theoreticaHldson
v. CarusqQ 748 F. Supp. 2d 721, 730 (W.D. Mich. 2010) (quolihchigan Coalition of Radioactive
Material Users, Inc. v. Griepentro@45 F.2d 150, 154 (6th Cir. 1991))jreparable injury can be

demonstrated with “evidence that the harm hasrmedun the past and ig&kely to occur again.”
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There has been no evidence presented at thisstélge proceedings to substantiate a claim
of irreparable harm. There is no evidence évan one of the 27 High Point customers identified
as former PrimePay customers has been solicited by Barnes or that Barnes somehow used
PrimePay’s confidential information to acquire ame of them as clients of High Point. There is
thus no evidence, at this stagetloé proceedings, that irreparable harm likely would flow in the
absence of an injunction prohibiting Barnes and High Point from working in the payroll services
industry or from soliciting or servicing PrimePay customers.

As discussedupra Plaintiff does not adequately adsisehe nature of any irreparable harm
allegedly flowing from its breach of fiduciary dutiaim other than to state that PrimePay has been
“hindered” in its ability to transition the Prefay-Michigan office. “Mere injuries, however
substantial, in terms of money, time and enemgessarily expended in the absence of a stay, are
not enough. The possibility that adequate compensatmther corrective relief will be available
at a later date, in the ordinary course of litigga, weighs heavily against a claim of irreparable
harm.” Sampson v. Murrgytl15 U.S. 61, 90 (1974) (footnote and citation omitted). Accordingly,
as to each claim, this factor weighs againsttgngithe broad injunctive relief that Plaintiff requests.

D. Harm to Others Should an Injunction Issue

As this Court has recognized, evaluating this factor requmtes alia, consideration of the
harm to the Defendants if an injunction should issD#icemax, Inc. v. Medmax, In&No. 96-cv-
73446, 1997 WL 1189354, at * 1 (E.Mlich. Feb. 10, 1997) (noting that this third factor must
consider “whether granting the injunction will catlmsem to others, including Defendant”). Here,

the broad injunction Plaintiff seeks will put Barreeg of business. Barnes has already agreed not
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to utilize any of the alleged trade secret materatli@taintiff has identified in this action and Barnes
has agreed, although he is not compelled to do s&g Boticit PrimePay customers. Plaintiff seeks
to prevent Barnes from working altogether inithgustry he has worked in for over twenty years.
Given the breadth of the injunctive relief sought by the Plaintiff in this case, this factor weighs
against granting the broad and extraordinary relief requested.

E. Impact of an Injunction on the Public Interest

The public interest will not be served by an injunction where it functions only to prevent
Barnes from working. “Filing a trade secret action to restrain legitimate competition and job
mobility, needless to say, is not propeRégussa277 F. App’x at 535-36. An injunction will also
leave HighPoint’'s current customers without a payroll service company, and will deprive those
customers, who wish to switch from PrimePayigh Point, of that choice. This factor weighs
against the broad injunction that Plaintiff seeks.
IV.  CONCLUSION

“A trade secret will not be protected byetkxtraordinary remedy of injunction on mere
suspension or apprehension of injury. There in@stsubstantial threat of impending injury before
an injunction will issue."CMI, 251 Mich. App. at 654. The Coudncludes that Plaintiff has failed
to establish a substantial likelihood of success ofrafde secret claim sufficient to justify the
extraordinary remedy of the broad requested ijuacelief. Additionally, Plaintiff has failed to
establish a substantial likelihood of success on its tortious interference claim and has failed to
separately identify the alleged irreparable harwhll result absent the requested injunctive relief
from the alleged tortious interference and brezfdiduciary duty claims.Accordingly, the Court

declines to issue the extremely broad injunctive relief that Plaintiff seeks.
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However, it is undisputed that certain Priragroprietary and confidential information,
information that Barnes concedes belongs im&Pay and was allegedly accidentally retained by
him, remains in Barnes’s and/or HighP&@npossession. The MUTSA provides that “[i]n
appropriate circumstances, affirmative acts to protect a trade secret may be compelled by court
order.” Mich. Comp. Laws 8§ 445.1903(3). Plaintitiims that Defendants have denied them access
to certain cloud-based data, although Defendant®nekthat such a request has never been made.
The Court also recognizes that this litigation iggmitial stages, discovery may not yet have begun
in earnest and there is a need to ensurprigervation of evidence. Accordingly, the Court:

(1) DENIES the injunctive relief requestad Paragraph A of Plaintiff's Proposed
Preliminary Injunction Order (ECF No. 13-8, Proposed Order);

(2) DENIES AS MOOT the injunctive relief requested in Paragraph B of Plaintiff’'s Proposed
Order;

(3) GRANTS IN PART the injunctive relief regsied in Paragraph C of Plaintiff’'s Proposed
Order as to Defendants Barnes and High Point ONLY as follows:

. Defendants Barnes and High Point are enjoined and restrained, directly or
indirectly, and whether alone or iarecert with others, including any officer,
agent, employee and/or representative of Defendants from:

(1) using or disclosing any docuntsr software programs obtained
from PrimePay or PrimePay of Michigan LLC, that contain PrimePay
client lists, prospect lists or prospect contact information, client
financial information, and related computer data such as data form
PrimePay’s QuickBooks and PrimePay’s PrimeChecks and other
bank accounts; or

(2) destroying, erasing, or othass making unavailable for further
proceedings in this matter, any records, telephonic records, or
documents (including data or information maintained or stored in
computer media) in Barnes or High Point’'s possession, custody or
control, which were obtained from, or contain information derived
from, any of PrimePay’s or PrimePay-Michigan’s proprietary and
confidential records or informatn or which relate to the events
alleged in the First Amended Complaint;
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. Defendants Barnes and High Point, at a reasonable time within the date of
this Order and under reasonably agreed upon procedures, and under such
Protective Order as Defendants deem reasonable to protect their own
confidential and proprietary information, and at Plaintiff's expense, shall:

(1) permit the deletion and removal of proprietary and confidential
records, data, and files of PrimePay from Barnes’ and High Point’s
computers, work computers, discs, external hard drives, e-malil
accounts, and cloud based storage systergsHarnes’s drop-box)

by Plaintiff’'s appointed forensic computer expert;

(2) permit the inspection and forensic analysis of HighPoint's and
Barnes’s cloud-based storage applications and dropboxes;

(3) identify all individuals, companies or organizations to whom
Defendants disclosed, disseminated or transmitted for any purpose,
any such documents or information.

. Barnes shall identify and produce to PrimePay all passwords and/or
credentials to all web-based e-nmakounts and cloud or electronic storage
databases containing any documents belonging to PrimePay or containing
information relating to PrimePay’s clients, financial, or accounting records.

This Order remains in full force and effect until such time as the Court orders otherwise.

IT 1S SO ORDERED.

s/Paul D. Borman
PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

Dated: May 20, 2015
CERTIFICATE OF SERVICE
The undersigned certifies that a copy of the fonegoirder was served upon each attorney or party

of record herein by electronic means or first class U.S. mail on May 20, 2015.

s/Deborah Tofil
Case Manager
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