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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SUSAN USZTICS,
Plaintiff, Case No. 14-cv-11940
Honorable Laurie J. Michelson
V.

UNUM LIFE INSURANCE COMPANY
OF AMERICA,

Defendant.

OPINION AND ORDER DENYING PLAINT IFF'S MOTION FOR JUDGMENT ON
THE ADMINISTRATIVE RECORD [9] AND GRANTING DEFENDANT’'S MOTION
FOR JUDGMENT ON THE ADMIN ISTRATIVE RECORD [12]

Plaintiff Susan Usztics applied for short-tedisability benefitgshrough her employer’s
insurance plan in February 2014 following a dlaup of her fiboromyalgia syndrome. Defendant
Unum Life Insurance Company of America denied her claim and affirmed its decision on appeal.
Usztics now asserts that Unum’s decision wédtrairy and capricious because Unum failed to
order an independent medical examination, had senfather than a rheatologist) review her
medical record, and failed to address her arimdisabling conditions in its findings. Having
carefully reviewed the briefing, ¢hCourt finds that oral argumewill not aid in resolving the
pending motionsSeeE.D. Mich. LR 7.1(f)(2). The Court ages with Defendant that Usztics did
not provide objective evidence that she was disabidliin the meaning of the Policy as of her
alleged onset date. Therefore, the Court githnt Unum’s Motion for Judgment and deny

Usztics'.
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. STANDARD OF REVIEW

Section 502(a)(1)(B) of ERISA authorizes imdividual to bring anaction “to recover
benefits due to [her] under the terms of [her] plan, to enforce [her] rights under the terms of the
plan, or to clarify [hdrrights to future benefits under thterms of the plan.” 29 U.S.C. §
1132(a)(1)(B). “[A] denial of beefits challenged under § 113%®(B) is to be reviewed under
a de novo standard unless the benefit plan gikesadministrator or diuciary discretionary
authority to determine eligibility for benefits to construe the terms of the plaRifestone Tire
& Rubber Co. v. Bruch489 U.S. 101, 115 (1989). “[U]nd@&ruch application of the highly
deferential arbitrary and capriciogtandard of review is approptaonly if the plan grants the
administrator authority to determine eligibility foenefits or to construe the terms of the plan.”
Yeager v. Reliance Standard Life Ins.,@8 F.3d 376, 380 (6th Cir. 1996).

Usztics “accept[s] for this mealion that arbitrary and capricious is the standard of
review.” (Dkt. 9-1, Pl.’s Mot. at 6.) Unum sattsat the Court “must apply a de novo standard of
review[.]” (Dkt. 12, Def.’s Mot. at 5.) Unum’ssaertion is puzzling not onbecause it stands to
benefit from the arbitrary-and-peacious standard but also besauwof the following statement in
the Policy: “The Plan, acting through the Plan Axiistrator, delegates tdnum and its affiliate
Unum Group discretionary authgrito make benefit determinationsder the Plan.” (Dkt. 8-2,
Policy at PagelD 378.) The Court finds thastis a clear grant of discretion to UnuB8ee Moss
v. Unum Life Ins. Co495 F. App’x 583, 590 (6th Cir. 201@)olding that the same language in
another Unum policy “vestled] [Unum] witlcomplete discretion in making eligibility
determinations” (citingMoon v. Unum Provident Corp405 F.3d 373, 378 (6th Cir. 2005)).
Therefore, arbitrary and cagious review appliesSee alsdslenn v. MetLife461 F.3d 660, 666

(6th Cir. 2006) (applyig arbitrary and capricious review andting that “[ijndeed, the plaintiff



conceded that review for arbitrarinesssvibe correct standard of review heraffd sub nom.
Metro. Life Ins. Co. v. Glenb54 U.S. 105 (2008).

Under the arbitrary and capricious standard, the Court will uphold Unum’s decision “if it
is the result of a deliberaterincipled reasoning process aifidt is supported by substantial
evidence.” Id. “Although that standard is deferentiat is not a rubber stamp for the
administrator’s determinationElliott v. Metro. Life Ins. C9.473 F.3d 613, 617 (6th Cir. 2006).
“This obligation inherently includes some review the quality and quantity of the medical
evidence and the opinions on both sides of the issiefbnald v. W.-S. Life Ins. G847 F.3d
161, 172 (6th Cir. 2003). On review, this Couadansiders only the ewhce before the plan
administrator at the time the employee'disability eligibility was determined.
Yeager 88 F.3d at 381.

. FACTUAL BACKGROUND

Plaintiff Susan Usztics is a 59-year-oldbman who formerly worked as a program
manager for MSX International, Inc. for ovdifteen years. (Dkt. 8-1, Administrative
Record (“AR”) at 000034.) She last worked leebruary 4, 2014. (AR at 000034.) The next day,
she applied for short-term disability, citindpfomyalgia syndrome and anxious depressitah. (
at 000048.)

The Unum Policy defined “disability” as follows:

You are disabled when Unum detergsnthat: you are limited from performing
the material and substantduties of your regular oopation due to sickness or

! Accordingly, the Court does not considir Torregrosa’s May 16, 2014 letter (Dkt. 9-
8) or Usztics’ assertion #h she needs a cane to “gebund” (Pl.’s Mot. at 10)See Moore V.
Lafayette Life Ins. Cp458 F.3d 416, 430 (6th Cir. 2006) (“THestrict court may consider the
parties’ arguments concerningetiproper analysis of the evidearly materials contained in the
administrative record, but may not admit aonsider any evidence not presented to the
administrator.”).



injury; and you have a 20% or more lassweekly earnings due to the same
sickness or injury.

Material and substantial duties means duties that: are normally required for the
performance of your regular occupation; and cannot be reasonably omitted or
modified.

(Dkt. 8-2, Policy at PagelD 344, 368.)

As part of the claim reviewJnum collected information oblzstics’ job requirements.
According to a job descriptiomailed to Unum, the Program Manager position “[p]rovid[es] PM
support for global rollout of PeopleSoft Gendratiger, Accounts Receivables, and Billingd.(
at 000048.) An Unum representative also intevei@ a representative of MSX Internationdd.. (
at 000045.) The representative statieat “she believes [the PMosition] is a sedentary office
job” and that there “may be” accommodations availalbe) (

In her disability application, Usztics stat that she first noticed symptoms of
fibromyalgia in 1997.1¢.) These symptoms included “legnampain[,] cramping[, and] overall
pain.” (Id.) However, she did not res@ specialized treatmefdr the condition until 2006.d.
at 000035.) At that point, she begaeating with Dr. Luis E. Twegrosa, a rheumatologistd )
Unum requested Torregrosa’sdtment records for Uzstics frahaly 1, 2013 through February
26, 2014.d. at 000055.) There were four reded visits during this time.

The first visit occurred on June 11, 201M8l. @t 000086.) Usztics perted that she had
recently returned from a trip to Pennsylvaarad “began experiencing an acute exacerbation of
her fiboromyalgia with worsening pain[.]ld.) She reported that the paxtended to her “trunk

and all four extremities.”ld.) During the physical exam, “[tl&ler points were noted in areas

including but not limited to the cervical spine, lumbrosacral spine, chest wall, medial aspect of



both knees and lateral epicondycles$d.) Torregrosa also advised Usztics to stay off work for a
few days. [d.) His “Impression” was fibromyalgia syndroméd.j

The next visit was on October 21, 201&l. @t 000078.) At this time, Usztics reported
feeling “worse overall . . . having some prets sleeping, has stopped exercising because of
worsening of her pain and heripas present on ahronic widespread B& involving the trunk
and all four extremities.”l.) Torregrosa stated that Usztics suffered “dual comorbidities of
depression and fibromyalgia syndrome.1d. His “Impression” was fibromyalgia
syndrome.Id.)

On November 11, 2013, Torregrosa stated tf@dverall issues remaled] essentially
unchanged but she [was] toleragiher medications well anadight be doing somewhat better
from a mood perspective.ld, at 000077.) His “Impression” was fibromyalgia syndrome and
associated depressioid.{

Usztics’ fourth recorded visit tdorregrosa was on February 5, 2014. &t 000074.) At
that time, Torregrosa again stated, “Tender goimere noted in areas including, but not limited
to the cervical spine, lumbosacral spinegsthwall, medial aspects of knees and lateral
epicondyles.” Id.) He said that because of the “severity of her symptoms,” he and Usztics had
decided that she would need to eveork for a “couple of months.”ld.) He also wrote a note
to MSX stating, “Ms. Usztics is to be offork until April 4, 2014 due to a flareup of her
fiboromyalgia syndrome.”ld. at 000075.)

In the application, Torregrosa advised Unum tfi$ttis patient is completely disabled at
this time and is not able to work in any capacity” as of February 4, 2014t(000039.) He
stated that Usztics’ treatment plan includedultiple meds: Paxil 30 mg/day, Pregabalin . ..

Amitriptiline, Sonma, [and] Norco[.]”Ifl. at 000038.) He stated that she had the capacity to sit,



stand, walk, twist or bend, reach above shouldesil@and lift up to ten pounds “[o]ccasionally,”
which meant up to one-third of the workdalgl.Y He stated that she could “[n]ever” climb or lift
over 11 pounds.d.) He also said that Usztics wasperiencing “extreme symptoms” from her
fiboromyalgia and that he was “not able to providea definite date afturn to work[.]” (d. at
000067.)

An Unum representative intaewed Usztics on February 21, 2014d. (at 000041.)
Usztics stated that “she feels [she] has tadb problems with extremities, charlie horses,
shooting pains in her legs ... painhiost anywhere from fingertips up to her
shoulders . . .sometimes she is in total paild!) (Usztics reported that she practiced yoga and
stretching a “couple of times a wéddut was not otherwise parti@gng in an exercise program.
(Id.) Usztics stated that in a typical daygeshakes up between 7:00am and 8:30am, watches
television for about an hour, and ddpsrsonal things around the housdd.) She spends a lot
of time filling out paperwork for her disabilityld.) By around 1:30pm, the “pain is too much”
and she takes SOMA anicodin and lies down.Id.) As of February 11, 2014, she had not been
referred to another specialisid.(at 000143.)

After considering the abovefarmation, Unum denied Uszstclaim via a letter dated
February 28, 2014Id. at 000095-99.) After discussing Torrega’s treatment records and the
interview, Unum drew several conclusions. Fikdbhum recognized that the medical records did
“show treatment for Fibromyalgia Syndrome and depressidoh.’af 000095.) However, Unum
stated, “[tlhere is no information in your medi to show a change or worsening in your
condition” and that the reports adtated similar levels of painld(at 000096) Thus, “[t]he
medical notes from June 19, 2013 through Fealyr@d, 2014 [did] not support a change in

severity, pattern or medical nesgty to limit youractivity levelsbeginning February 05, 2014



(Id. (emphasis added).) And furthéthere [were] no specific resttions and/or limitations to
help explain which of your ocpational dutiesyou cannot do.” Ifl.) Finally, Unum stated,
“[o]ne would expect a more aggressive treaiplan,” including a “formal exercise program”
and “treatment with a behavioral health specialistl’) (

Usztics submitted a request for reddesation of the determinationld( at 000117.)
Along with this request, she submittedapy of Torregrosa’s February 5 repottl. (@t 000118.)
Unum responded on March 18, 2014, advising Uszta“the reviewed this information and it
does not change our original decisiond. @t 000122.)

Usztics appealed the @sion on March 21, 2014Id. at 000134.) She attached a new
letter from Torregrosa.d. at 000135.) Torregrosa first expiad that generally, “[flunctional
impairment in fibromyalgia syndrome is relatedthie patient’s level of pain and fatigue, which
neither | nor Unum can objectively measuréd. @t 0000135.) Second, he stated that “[o]ver the
course of the last year, Mrs. Usztics’ ‘global severity’ has increased to the level where work
activities are no longer feasible at this pointd.X He also stated thathile his findings of
tender points were helpful to theadnosis, the fact théttey had not become more severe did not
bear on the severity of Usztics’ symptomscause “[p]hysical examination findings do not
correlate with severity in fibromyalgia syndrome[.[d.(at 000136.)

Torregrosa next responded to Unum'’s statémém the claim denial letter. As to the
statement that more aggressive treatment mighexipected, he stated that she was “currently
being treated with five differentnedications” and that theres“ino clinical trial consensus
evidence to support the usagestronger necotics[.]” (Id.) Indeed, he opined that “[i]t is my
aggressive treatment coupled with her incredibtek ethic which has allowed her to remain

productive and employed for this manyay® with this severe condition.td() As to Unum’s



guestioning of Usztics not participating in a f@nexercise program, he stated that “physical
therapy [would be] a questionably indicateddality in this situation[.]”1d.)

Unum referred Usztics’ file, including Torrexga’s March 20 lettetp Senior Clinical
Consultant Elizabeth Israel, a sarlicensed in Maine. Unum asked Israel to address whether
“restrictions are supported as of 02/04/2014; dwadly, whether the reported symptoms were
consistent with the claim file and whetheretlklaim file supported restrictions that would
preclude “sustain[ed] function[.]1d. at 000142.) On April 8, 2014,rkel concluded that “from
a whole person analysis the medical informatiothanfile does not shoevidence of functional
loss as of 02/04/14.1d. at 000144.) She first observed tA@arregrosa’s observations “seem to
be stereotyped and nearly identical in each officé,” especially regaling “tender points[.]”

(Id.) She characterized Usztics’ treatment “agmptom driven” and noted that Usztics’
medications had not changed since October 20d3a{ 000145.) She also stated that Usztics’
reported daily activities were “inconsistent” wihfinding of “completely disabled” and “unable

to work in any capacity.”ll.) She also stated that if Usztics’ “depression was impacting her
functional capacity one would exgteto see some documentation of this insured’s symptoms of
depression and make the approarigferrals for treatment.id.)

Following Israel’'s assessment, Unum affirmed its initial decision on April 24, 2[@il4. (
at 000208-11.) Unum emphasized that the recordatidhow “evidence of functional loss as of
February 4, 2014.”I¢. at 000208.) Unum offered several mas for this conclusion: (1) “Dr.
Torregrosa’s physical examinations seem tcstegeotyped and nearly identical in each office
visit”; (2) the records “contained no documenigthl signs, no height, no weight, no general
observations, no neurological examations, or muscoluskeletal exarations”; (3) there were no

tests of Uzstics’ lower extremities to explorer meports of shooting pain; (4) there were no



specialist referrals (including treatment for hepréssion); and (5) Uszetmedications had not
changed since October 20181.) Unum also stated that Usztia®ported daily activities were
inconsistent with the assertion that she wagsrijgletely disabled and unable to work in any
capacity.” (d. at 000210.)

Usztics filed suit in state court on April 30, 2014 and Unum removed the Complaint to
this Court. (Dkt. 1.) Now before the Courteathe parties’ cross-motions for judgment on the
administrative record. (Dkts. 9, 12.)

[ll. ANALYSIS

“The question in any given disability case‘arbitrary and capricious’ review is whether
a plan can offer a reasoned exption, based on the evidence,iferjudgment that a claimant
was not ‘disabled’ within the plan’s term&lliott v. Metro. Life Ins. C9.473 F.3d 613, 617 (6th
Cir. 2006). Usztics argues that Unum’s decision was arbitrary and capricious because Unum
“failed to address” her primanisabling conditions of fiboromyailg and anxiety with depression,
and because Unum did not order an independedical exam of Usztics and instead had a
nurse review her file. (Pl.’'s Mot. at 7The Court analyzes these arguments in turn.

A. Objective evidence of disability

Unum first argues that Usztics was reqdired provide objective evidence of her
disability under theéPlan’s definition. (Def.’s Mt at 8.) The Court finds that this interpretation
of the definition, which requires a claimant gsbow that she is “limited from performing the
material and substantial duties[bér] regular occupation due to siess or injury; and [she has]
a 20% or more loss in weekly earnings due ® same sickness or injury” (Policy at PagelD
344), is reasonable. Indeed, ‘gdctive medical documentation fihe claimaint’s] functional

capacity would have assisted [Unum] in deteing whether” the claimant was limited from



performing the material and substahtuties of her regular occupatiddee Cooper v. Life Ins.
Co. of N. Am.486 F.3d 157, 166 (6th Cir. 2007).

The Court recognizes that, as Torregrosa statduls reports, fibromyalgia syndrome is
difficult to measure objectivelySee Hawkins v. First Union Corp. Long-Term Disability Rlan
326 F.3d 914, 916 (7th Cir. 2003) (stating thaérdmyalgia is “a common, but elusive and
mysterious disease . ... of greatest importaecalisability law, its symptoms are entirely
subjective.”). However;objective evidence adlisability due to fiboromyalgia can be furnished by
a claimant without the sae level of difficulty.” Huffaker v. Metro. Life Ins. Cp271 F. App’X
493, 500 (6th Cir. 2008) (emphasis in origin&dr example, the Sixth Circuit has recognized
that a functional capacity evaluation is “a reliable and objective method of gauging the extent
one can complete work-related tasKe.”(citation and internajuotation marks omitted).

Thus, the Court concludes it was not easonable for Unum to require objective
evidence of Usztics’ disability due to fiboromyalgia, even where her symptoms would have been
largely subjective due toémnature of her disease.

But this does not end the inquiry: iuffaker, the Sixth Circuit implied that an insurer
must also “notif[y] [a claimaint] that her file lack[s] the required objective evidendel.[The
Huffaker Court citedJohnson v. Metropolitan Life Insurance €437 F.3d 809, 814 (8th Cir.
2006), where the Eighth Circuit reasoned that ‘peen administrator could require objective
evidence of a disability, even when the claimaatieged disability stemed from fibromyalgia,
so long as the administrator notified the claimtrat her file lackedhe required objective
evidence.” Here, Unum stated, “There is no infation in your medical to show a change or
worsening in your condition. . .. There are nedfic restrictions andf limitations to help

explain which of your occupatnal duties you cannot do.” (AR @00096.) The Court finds that
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this constitutes sufficient notice, especially where Torregresponded to the letter citing his
inability to “objectively measure” functional limitations based on Usztics’ fibromyaltfa.af
000135.)

B. Unum’s determination

Thus, the Court turns to Unum’s determipnatiUsztics argues thblnum’s decision was
unreasonable for several reasons: (1) Unum’s stiggeghat Usztics shodilhave been referred
to a specialist were unfounded; (2) Unum contritadi itself in reasoning that Usztics was not
exercising but also citing her ability to do yogeery other day in another part; and (3) that
Unum cited Usztics’ daily activities as evidencehef ability to work when those activities were
not comparable to the demand of Usztics’ jobulrargues that its conaiwns were reasonable
because Usztics “offer[ed] no objective evidencd tier condition worsened to the point that it
impair[ed] her ability to wdt.” (Dkt. 14, Def.’s Resp. at 5.) The Court agrees with Unum.

The first premise of Unum'’s initial claim dexhiwas that there was no evidence to show
that Usztics’ objective diagnosis subjective symptoms had chadggnce June 2013hat is to
say, the record did “not support a change in sgvegattern or medicahecessity to limit your
activity levelsbeginning February 05, 2014(AR at 000095 (emphasis added).) In its appeal
denial, Unum elaborated that the recordsd]diot substantiate or document any abnormalities
on physical examination, neurologic evaluation, rakstiatus examination, diagnostic studies, or
deficits on your client’s functional capacto support restricons and limitationss of February
4, 2014” (Id. at 000209 (emphasis added).) Moreotkere was “no assessment of [Usztics’]
functional capacity” and there were “nmnedication changes’since October 2013.

(Id. at 000210.)

11



And according to Unum, Usztics’ baseline cdiai did not demonstrate disability within
the meaning of the Policy. Specifically, while wm did not dispute Torregrosa’s diagnosis of
fibromyalgia, it did note that Uzstics could dseherself, watch television, meditate, read, and
fold clothes. [d.) These activities, Unum stated, belied Usztics’ contention that she was
“completely disabled and unable to work in any capacity” given that her job was a sedentary
desk job. [d.) Unum also cited the lack of “mentahsis examinations” as support for a finding
of nondisability: “If [Usztics’] depression waspacting her functional capacity, one would
expect to see some documentation of her sgmp and make the appropriate referrals for
treatment.” [d.) Moreover, as Unum points out in its motion, Usztics had worked with “no
performance issues” during this time peridd. &t 000045.)

Thus, Unum argues, it denied Usztics’ application because she could not “satisfy her
burden of proof.”

Unum’s argument is sound. While “[i]t is trdkat a plan adminisdtor’s decision must
be based on substantial evidence . . . [i]t ispieson claiming benefits that bears the burden to
prove [she] is entitled tdhbse benefits under the plamfahone v. Pipefitters Local 636 Fringe
Benefits FundNo. 09-13621, 2011 WL 3440122, at *5 (ENdich. Aug. 8, 2011) (citing cases);
see also Seiser v. Unum Provident Cpoa85 F. App’x 794, 797 (6th Cir. 1991). Indeed, the
Unum Policy required Usztics, as part of kbkim submission, to “show,” among other things,
the “date,” “cause,” and “extent” of her diskllyi “including restrictions and limitations
preventing [her] from performing [her] regular occupation.” (Policy at PagelD 333.) Where, as
here, “the plan administrator desibenefits based on the lackesfdence, it is incumbent on the

claimant to point to evidence in the record tbatradicts such a findingnd demonstrates that
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the decision, therefore, @rbitrary and capriciousMahone 2011 WL 3440122 at *5 (citing
Anderson v. Cytec Indus., In619 F.3d 505, 512-13 (5th Cir. 2010)).

The Court finds that Usztics has failed torgdo any evidence that contradicts Unum’s
finding that she was not disabledthin the meaning of the Policy. She has not identified any
evidence pointing to her functional capacitydasfrom Torregrosa’s opinion that her global
severity had increased to the point that working was no longer feasible. But this conclusory
assertion does not show how tisz was unable to perform the madéand substantial duties of
a sedentary desk job, especially where, as Upomted out in its écisions, Usztics’ pain
medication and self-reports @ain were largely consistent throughout the six month period
preceding her application and she was able to work during thatSeeeBoone v. Liberty Life
Assur. Co. of Bostonl6l F. App’x 469, 473 (6th Cir.0R5) (“On this record, we cannot
conclude that Liberty aed irrationally in denying Boone’'ppeal on the ground that there is a
‘lack of any positive physical findings thamdicate any significant impairment that would
substantiate an inability feerform any occupation.’).

Usztics’ other arguments miss the mark because they imply that at the administrative
level, it was Unum’s burden to disprove thae shas disabled, rather than Usztics’ burden to
show that she was disablegeeAmin v. Bank of Am. Peios Plan for Legacy Companighlo.
11-13789, 2013 WL 2634639, at *5 (E.D. Mich. June2®.3) (“In Plaintiff's view, it was the
Committee’s burden to review thecord of Plaintiff’'s employmenwith the predecessors to the
Defendant bank, and to then point to speciions of the Plan as demonstrating why this
employment history failed to establish a right tateel pension benefits. . . . Plaintiff's challenge
rests upon an impermissible attempt to shift alearthat the law places squarely on Plaintiff—

namely, the burden to prove that she istkatito pension benefits under the Plan.”).
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C. File Review

Usztics next presents a twogpiged attack on Unum'’s revient her file: she first objects
to the use of a file review rather than anBNb evaluate her clainand second, objects to the
fact that the review was condad by a nurse rather than a physician wétkpertise in
fiboromyalgia. Neither argument persuades.

The Court first turns to Usies’ claim that Unum shoulttave ordered an independent
medical exam (“IME”): “[nJo one who gave an opin on Plaintiff's ability to work ever saw
Plaintiff, let alone examineder.” (Pl.’'s Mot. at 7.) .

It is true, as Unum argues, that “[tjhasenothing inherently olectionable about a file
review by a qualified physician in themext of a benefitsletermination.”"White v. Standard
Ins. Co, 895 F.Supp.2d 817, 849-50 (E.D. Mich. 2052jd, 529 F. App'x 547 (6th Cir. 2013).
But this does not mean that an insurer’'s rekaon a file review will abays be reasonable. In
Calvert v. Firstar Fin., Ing.409 F.3d 286, 296 (6th Cir. 2005), the Sixth Circuit considered an
insurer’s decision to conduct gefreview by a physician in lieaf ordering an IME, which was
allowed by the Plan language. The Court found thdtile [the insurer’s] reliance on a file
review does not, standing alone, rigguhe conclusion that [thesarer] acted improperly . . . the
failure to conduct a physical examination—espgciwhere the right to do so is explicitly
reserved in the plan—may, in some cases, raise questions about the thoroughness and accuracy
of the benefits determinationld. That was the situation @alvertbecause the physician clearly
had not reviewed the claimant’s “entire filéd’ By contrast, inVhiteg the district court held that
an IME was unnecessary because the insurer and its consulting physician agreed with the
plaintiff's doctor’'s assessment tife plaintiff's functional cagcity. 895 F. Supp. 2d at 850. The

district court stated that the imsu was “not required to obtaan IME to perform repetitive tests

14



when [the insurer] relied on one of Plaintiffieating physician’s assessment and the functional
capacity tests.Id.

Here, neither party has pointéd Plan language specifically reserving the right to an
IME. And the Court’s review of the recordsdhaot uncovered any sutdnmguage. Moreover, the
Court is satisfied that the file review tookamaccount all available medical evidence and that
Israel reached her conclusions because thesenwabjective evidence regarding the limitations
imposed by Usztics’ fibromyalgia andptession, as was required by the P&ee Boonel61l
F. App'x at 473 (“Liberty, true enough, has not embrateel disability conclusions of these
doctors. But it has not ‘arbitrarily disregardebem: It chose not to credit them because they
were not supported by objective medical evidencechwis what the plan requires.”). The Court
finds that it was not incumbent upon Unumaaer an IME for Usztics where she had not
provided evidence documenting her functioradpacity and the &h language did not
contemplate an IME as part of claims processBege Sears v. Drees Cdlo. CIV.A. 13-132-
DLB, 2015 WL 779003, at *2 (E.D. Ky. Feb. 24, 20{8)vhen a plan, such as the one here,
does not require an in-person evaluation, a ldministrator is permitted to rely on a file
review. While the decision to do so ‘may raigeestions about the thoroughness and accuracy of
the benefits determination,’ thisse raises no such concerns.”).

Usztics next argues that Unum’s decision to Haesefile reviewed by a nurse, rather than
a doctor with expertise in fibromyalgia, was unreasonable. The Sixth Circuit has commented that
“there is nothing inherently aitbary and capricious in allowingraurse to review a beneficiary’s
file.” lley v. Metro. Life Ins. C9.261 F. App’x 860, 864 (6th Ci2008). So long as there is a
“fulsome review” of available informatio,ewis v. Hartford Life & Acc. Ins. CoNo. 3:10CV-

710-S, 2011 WL 6292203, at * 3 (W.D. Ky. Dec. PB]11), courts have generally allowed file
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review by nurses where the plaintiff fails éaplain “what reports and diagnoses submitted in
support of her application would have be@praciated by a doctor but were beyond the ken of
[the nurse],”Boone 161 F. App’x at 474 (6th Cir. 2005).

Usztics has not cited any reports or tebist were “beyond the ken” of Israel. And
Israel’s report took ito account all of the aviable evidence, includingorregrosa’s four reports
(and subsequent letter) and timerview with Usztics in reaahg her conclusions. She also
stated her reasons for disagreewith Torregrosa’s conclusionggarding disability, and as
noted above, the Court satisfied that those colusions were reasonabl8ee Lewis2011 WL
6292203 at *3. Moreover, Unum gave Usztics opjoaties to supplemeriter application and
Israel reviewed the additional infortr@n she did submit. (AR at 000122-23; 000209-11.)

V. CONCLUSION

On this record, the Court cannot find thdtwum’s decision to deny Usztics short-term
disability benefits was arbitnaiand capricious. Unum used ampéssible method (file review) to
examine the evidence that Usztics submitéedl reasonably concluded that there was no
objective evidence of limitations and restrictiahat would prevent her from performing her
sedentary desk job. AccordiyglUnum’s Motion for Judgmer{Dkt. 9) is GRANTED. Usztics’
(Dkt. 12) is DENIED. This case is DISEMBED. A separate judgment will follow.

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: August 24, 2015
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CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtic means or U.S. Mail on August 24, 2015.

s/Jane Johnson

Case Manager to
Honorabld.aurieJ. Michelson
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