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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MIGNON HILL,
Plaintiff, Case No. 14-12154
Honorable Laurie J. Michelson
V. Magistrate Judge David R. Grand

WESTERN WAYNE FAMILY HEALTH
CENTERS, a domestic for-profit
corporation, and MARVA HAIRSTON
in her official and unofficial capacity,
jointly and severally,

Defendants.

OPINION AND ORDER GRANTING MO TION TO STRIKE [20],
GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT [16], AND
DENYING AS MOOT DEFENDANTS’ MOTION IN LIMINE [22]

Plaintiff Mignon Hill alleges that she was illdyaterminated from her employment with
Defendant Western Wayne Family Healthn@es (“WWFHC”) due to her pregnancy. She
asserts a claim under the Family and MatiLeave Act (*FMLA”) and a claim for
“discrimination.” But several undisputed fagteeclude her claims. After Hill became pregnant,
she received a raise as well as a positive yedrpgerformance review. At the time of her
termination, Hill had been out on maternity leder approximately eighteen weeks despite only
being eligible for twelve. No employee in théstory of WWFHC had ex been granted so
much leave. And Hill admitted in her depositithat she was not subjected to any schedule
changes or other adverse actions beforeagout on leave. Her attempts to creatgeauine
issue regarding these material facts fall shartd based on these facts, the Court finds that
Defendants are entitled to judgment as a maiteaw on both of Hill's claims. Therefore,

Defendants’ motion for summary judgment will be granted.
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|. DEFENDANTS MOTION TO STRIKE

Before the Court addresses the substarideefendants’ summgfudgment motion, it
must decide whether to considire affidavit of Sherri Miller. (Dkt 19.) Plaintiff filed this
affidavit on May 6, 2015—a week after f2adants filed their reply briefld.) Defendants argue
that despite the fact thstiller was included in Plaintiff's Rie 26(a) disclosures, Plaintiff never
disclosed her intention to use this withesgl anever disclosed the “knowledge this witness
supposedly possessed[.]” (Dkt. 20 at 2.) Plaintiff responds that her “counsel was only able to
obtain the affidavit of SheriMiiller after her signature was tasized in May of 2015, otherwise
such would have been producpdor.” (Dkt. 21 at 2.) The Court is not impressed by this
explanation—surely Plaintiff's counsel had accesa notary during diswery as all the other
affidavits are notarized, and dtiff does not say that Millewas unavailable to sign the
affidavit for the entirety of discovery in this ea$laintiff also argues that “Defendants have had
several months to take the depositiorsoerri Miller yet did not do so.'ld.) But the same logic
applies to Plaintiff's failure t@ecure Miller’s affidavit befie the summary-judgment cutoff.

Both parties argue that there is no authaaiyto the proper recourse in this situation—
this is, where a Plaintiff seeks to introduce & radfidavit from a witness, who was disclosed
from the beginning, after summary-judgment briefing is complete. The Court has found some.
See, e.g.Miami Valley Contractors, Inc. v. Town of Sunman, Ir860 F. Supp. 1366, 1371
(S.D. Ind. 1997) (collecting cased)awrence v. NortonNo. CV-04-0203-EFS, 2006 WL
850878, at *1 (E.D. Wash. Mar. 28, 200df'd sub nom. Lawrence v. Dep't of Interid25
F.3d 916 (9th Cir. 2008). Thdiami Valleycase is similar to this situation: the Defendant there
submitted supplemental exhibits after the saryyudgment motion was fully briefed. 960 F.

Supp. at 1371. The court granted a motion to stiikeeexhibits because the defendant did not



seek leave to file them, offered “no justifiicen” for its failure to produce them earlier, and
“[p]lainly” understood that it eeded to provide the type eWvidence it sought to add to the
record before summary-judgment briefing closked. The same is true here—Plaintiff did not
seek leave to file the supplemental affidalass not offered a convincing justification for her
failure to produce the affidavit eaeti, and the fact that Miller’'sfiedavit is very similar to the
other ones Plaintiff relies oe.g.Def.s’ Ex. BB, Bellazer Aff.) indiates that Plaintiff had plenty
of notice that this affidavit wuld be useful in responding @efendants’ motion for summary
judgment. For these reasons, the Court will g@@fendants’ motion to strike. (Dkt. 20.) The
Miller affidavit will not be considered.
. FACTUAL BACKGROUND

WWFHC is a federally qualified health mer serving uninsured and underinsured
patients. (Def.s’ Ex. B., Atkins Dep. at 82ignon Hill worked there from February 7, 2011
through February 3, 2012, when she left for mratg leave. (Def.s’ K. C, Hill Dep., at 66—67.)
During Hill's employment, Marva Hairston was WWFHC’s Human Resoubtector. (Atkins
Dep. at 81.) According to payroll record WFHC had 45 employees as of January 27, 2012.
(Def.s’ Ex. G, Payroll Records at J&Y.,, 2012.) The Employee Handbook noted, “WWFHC is
NOT covered under the FMLA due to itgeai’ (Def.s’ Ex. E, Employee Handbook at 22.)

Hill became pregnant around fall 2011. Sheifiest that after becoming pregnant (and
giving Hairston notice of thatatt), she received a raise a®ll as a positive year-end

performance review. (Hill Dep. at 80-85.) Norad#ss, she says that she was “treated

! Even if the Court were to consider the affidavit, its substance is largely the same as the
affidavit that Brittany Bellazer swore out. And, discussed below, all of the assertions from
Bellazer's affidavit—i.e. that Hill was not alled to use the bathroom or take breaks—were
squarely contradicted by Hill's own admissidnsher deposition testimony. So the Court would
not reach a different result eveansidering Miller’s affidavit.
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differently” at work following her pregnancy. (Pl.Resp. Br. at 1.) First, she says that she was
not allowed to take breaks or use the bathroddn) $he cites the affidavit of Brittany Bellazer

in support of this assertion; Bellazer claims toehaitnessed denials dathroom breaks in her
affidavit. (Def.s’ Ex. BB, Bellazer Aff. at I 3hlowever, Bellazer actually retreated from her
affidavit during her deposition: she only recalled one time that Hill was not allowed to go to the
bathroom, and that was because it was WWFHglkcy for a front desk person to wait for
someone else to cover the desk before lgavor a bathroom break. (Def.s’ Reply Ex. 6,
Bellazer Dep. Excerpt.) And in hdeposition, Hill admitted she wdallowed to sit as needed”

and “allowed to use the bathroom as needed! “no schedule changes were made” after she
became pregnant. (Hill Dep. at 133.)

Hill also says that she was harassed. F@anple, before Hill's pregnancy leave, on
November 18, 2011, she presented Hairston datumentation from her doctor and Hairston
became upset and started “raging, like roaryedling, telling me | had to go and | couldn’t
work.” (Hill Dep. at 140.) Apparently Hairston alforeatened to call thaolice for some reason.

(Id.) But Hill also testified thashe was paid for that day of vkoand that the conversation did

not result in any personnel amti being taken against hetd.] Bellazer and Gail McGlory
witnessed her crying on other occasions, and attributed it to general mistreatment by Hairston.
(Bellazer Aff. at | 3; Pl.’s Ex. 2, McGlory Dep. at 12.)

Finally, Plaintiff points toLinda Atkins’ testimony (the CEO of WWFHC) that she had
stated, in regards to Kia Morgan, another pregnant WWFHC employee, that she would have had
concerns about hiring aggnant employee because the orgaimmatould inevitably have to fill
the position during that employeaisaternity leave. (Pl.'s Ex. $tkins Dep. atl9.) The record

reflects that Morgan also went out on materiegve for eight weeks, ttrned to work without



any problems, and eventuallgft WWFHC on good terms wheshe moved out of state.
(Hairston Dep. at 41-42.)

In any event, Hill was approved for matgy leave beginningpn February 3, 2012.
During her leave, she was not paid, but retaimedfringe benefitfEmployee Handbook at 22.)
While her leave was authorized for only eigheeks (with the possility of a four-week
extension), she remained out of work longeithout contacting WWFHC directly. (Def.s’ Ex.

F, Termination Letter.) Then, approximately eggrt weeks after starting her leave, on June 8,
2012, she was notified that her emyphent had been terminatett.} The letter read as follows:

In accordance with our employee handbook, which our records show you received

a copy of on February 7, 2011, you were el@ito receive a leave of absence for

eight (8) weeks with a possébkextension of four (4) addinal weeks. . . . As of

this date, we have not heard from yand must assume you have abandoned your

position. You have also been off workrfmore than twelve (12) weeks, the

maximum period of leave allowable.

(1d.) Hill admitted in her deposition that she understood the reasons for the termination to be
those set out in the June 8 lett@Hill Dep. at 202.) Additionidy, no employee in the history of
WWFHC had ever been given over 12 weeks of leave—until Hill. (Def.s’ Ex. J., Resp. to
Interrog.)

Hill filed suit in this Court on May 30, 2014. (Dkt. 1, Compl.) She alleged one count of
“Discrimination.” (Compl. at § 23.She also alleged a violation ihfle Family and Medical Leave
Act (“FMLA”). (Compl. at 11 36-57.)

Defendants filed their motion for summary judgment on March 30, 2015. (Dkt. 16.) The
motion is fully briefed. After careful considgion of the briefs rd thorough review of the

record, the Court finds that oral argumeriit not aid in resolving the pending motioBeeE.D.

Mich. LR 7.1(f)(2).



[ll. ANALYSIS

The Court finds that Hill cannot surviversmary judgment on any of her claims. The
undisputed facts reflect that Def#ants fired her because she did not return to work well after
exhausting the maximum amount of leave allolwaunder WWFHC's police as well as under
FMLA. So the Court will grant Defendants’ motion.

A. Count I: Discrimination

Plaintiffs Complaint cited both Title VII anichigan’s Elliott-Larsen Civil Rights Act
(“ELCRA”), and in her response brief, she stated tier “sex discrimination claim [is] based on
her being treated differently due to her pregnan{yl’s Resp. Br. at1l) She asserts that she
“plead both a disparate treatment claim and xechimotive claim,” and argues both theories in
her brief. (d.) Because “[c]ases brought pursuant te ELCRA are analyzed under the same
evidentiary framework used in Title VIl casedlie Court analyzes the two claims together.
Rodriguez v. FedEx Freight B& Inc. (In re Rodriguez87 F.3d 1001, 1007 (6th Cir. 2007);
but see Acker v. Workhorse Sales CoNwo. 06-CV-14467, 2008 WL 4104499, at *4 (E.D.
Mich. Sept. 2, 2008aff'd, 327 F. App’x 628 (6th Cir. 2009) (ting that “the Sixth Circuit chose
not to extend its “mixed-motive” holding [White v. Baxter Healthcare Corb33 F.3d 381,
400 (6th Cir. 2008)] as a part of Michigan law.”)

“Title VII's prohibition on employment praates that discriminate ‘because of [an]
individual's sex,” applies withall its force to employers o discriminate on the basis of
pregnancy.”Cline v. Catholic Diocese of Toled@06 F.3d 651, 657 (6th Cir. 200@®nsley-
Gaines v. Runygnl100 F.3d 1220 (6th Cir. 1996) (“[T]he [Pregnancy Discrimination Act]
transforms improper distinctions based ongpency or potential pghancy into overt sex

discrimination violative of Title VII.").



In a mixed-motive claim, “a Title VII plairfi. . . need only produce evidence sufficient
to convince a jury that: (1) the defenddnbk an adverse employment action against the
plaintiff; and (2) “race, colorreligion, sex, or national origiwas a motivating factor” for the
defendant’s adverse employment actidthite v. Baxter Healthcare Corpb33 F.3d 381, 400
(6th Cir. 2008).

It is undisputed thaHill was terminated—and it is “olaus” that “firing an employee
constitutes an adverse employment acti@pées v. James Marine, In617 F.3d 380, 394 (6th
Cir. 2010). And just as cleaHill took leave because sheas pregnant. However, “th&hite
analysis does not hinge on whether [Hill's] pregnancy was a link in the chain of events that
resulted in her firing. Rathewhitedirects [the Court] to examinghether there is evidence that
[Defendants wereinotivatedby [Hill’'s] pregnancy in making [teir] decision to terminate her.”
Id.

On this record, there is no such evidenbefendants say that Hill was terminated
because she had exhausted all of her leave ahfhiked to return to work—indeed, these are the
reasons set forth in Hill's termination lett According to the Employee Handbook, Hill was
eligible for eight weeks of maternity leave withe possibility to extend for four additional
weeks. (Employee Handbook at 22.) Hill rensinon maternity leave for nearly eighteen
weeks—the most ever allowed for an employe®VFHC. (Def.s’ Ex. J., Resp. to Interrog.)
There is no evidence that Hill would have bebgilde or had ever applied for additional leave
under the Personal Leave policy. (Employandbook at 22—23.) And Defendants did not tell
Hill not to come back to work; from theecord, it appears that there was no direct
communication between Hill and Defendants aftee went out on leave until the Termination

Letter. Nor is there any evidenceatlother, non-pregnant employeesre able to return to work



despite exhausting all available personal éedn fact, the Employee Handbook specifically
states that “there is no guarantee of a position being available upon return from the Personal
Leave of Absence.q. at 23.)

Moreover, Hill has not identified any othadverse actions taken against her by Hairston
or WWFHC. By Hill's own admission, she was “allowed to sit as needed” and “allowed to use
the bathroom as needed” and“schedule changes were maddéiashe became pregnant. (Hill
Dep. at 133.) Though Bellazer saidhier affidavit that Hill was not allowed to use the bathroom,
she clarified in her deposition that there wasaict only one such instance and Hill was merely
asked to wait for someone tower the front desk before agi the bathroom. (Bellazer Dep.
Excerpt.) Indeed, Hill's team leader, Chris HAom, said: “I know first hand that Ms. Hill . . .
got up to go to the bathom and/or to drink water . . . . &l was never any different treatment
of Ms. Hill in that regard as compared to any other employee.” (Def.s’ Ex. T, Hamilton Aff.)

Hill also bases her mixed-motive claim on a November 18, 2011 conversation regarding a
doctor’s note that she presentedHairston after she had been off work for a few days due to her
pregnancy. Hairston allegedly treated Hill “wittsdain” and started “raging” and Hill began to
cry. (Hill Dep. at 138-41.) Bellazemd Gail McGlory also witresed her crying. (Bellazer Aff.
at 1 3; Pl’'s Ex. 2, McGlory Qe at 12.) But it is unclear whatxactly was said during the
conversation, or whether any consequencedteestrom the conversi@an—Hill testified that
there were no changes in her pay or schedulewasrshe disciplined asrasult of the incident.

(Hill Dep. at 148.) Hairston testified—and Hillkaowledged—that she told Hill that she needed
clarification on what the note mdaso that she could know “exactiyhat we needed to do to
help[Hill.]” (Hairston Dep. at 73 (emphasis addeHjll Dep. at 141.) Moreover, Hill returned to

work on that day with full pay. (Hairston Dep. at 8&r)d to the extent that Hairston did “yell[]”



at Mignon (Hill Dep. at 140), mere yelling on one occasion is not “a materially adverse change
in the terms and conditions of employmdecause of the employer’s actionStéward v. New
Chrysler, 415 F. App’x 632, 640 (6th Cir. 2011) (citation omitted). Further, multiple employees
testified that Hairston was rude to everyonegpant or not. (BellazeDep. at 62—-63; McGlory
Dep. at 28.)

In the alternative, Plaintiff turns to ticDonnell-Douglasurden-shifting framework as
it applies to disparate treatment claims. (Pl.’'s Resp. Br. at 14.) Under a disparate treatment
theory,

the plaintiff first establish a priméacie case of unlawful discrimination by

showing that 1) she was pregnant,sBg was qualified for her job, 3) she was

subjected to an adverse employmentsieni and 4) there is a nexus between her

pregnancy and the adverse employment decision. In a termination case such as

this one, a plaintiff meets the secgmwng by showing that she was performing

“at a level which met [her] empyer’s legitimate expectations.”
Cline, 206 F.3d at 658 (citations omitted). If thaipltiff makes this showing, “the burden of
production shifts to the defendatd articulate a legitimatejondiscriminatory reason for its
actions. If the defendasatisfies this burden, tiidcDonnell-Douglagpresumption of intentional
discrimination ‘drops out of the giure™ and the plainff must show that “théegitimate reasons
offered by the employer were not its trueasons, but were a pretext for intentional
discrimination.” Boyd v. Harding Acad. of Memphis, In88 F.3d 410, 413 (6th Cir. 1996)
(citations omitted).

First, it is undisputed thadill was pregnant (at least immiately prior to and during her
maternity leave.) Second, while Defendants do not specifically comment on the adequacy of
Hill's performance, she did receive a positivefpanance review, and her former supervisor

Kim Smith said in her affidavit that Hill was évy good at her job[.]” (De$’ Ex. Z, Smith Aff.

at § 3.) Third, again, termination is clearly adverse employment action (the other allegedly



adverse actions do not serve to meet Hill'sden on this element for the reasons set forth
above). Finally, there is at ldasome nexus between the termination and the pregnancy, for Hill
took maternity leave because she was pregmahshe was terminated while still out on le4ve.
See Megivern v. Glacier Hills In&619 F. App’x 385, 396 (6th Cir. 2013).

Defendants have articulated the following n@edminatory reason for the termination:
Hill had exhausted her maternity leave withouumneing to work. Hill can demonstrate that
Defendants’ proffered reason was a pretext lmwsng that “the proffered reason (1) has no
basis in fact, (2) did not actually motivatee defendant’s challendeconduct, or (3) was
insufficient to warrant the challenged condu@eéws v. A.B. Dick Cp231 F.3d 1016, 1021 (6th
Cir.2000). “At all times, ‘[Hill] reains the burden of persuasionMegivern 519 F. App’x at
396(citing Burding 450 U.S. at 256). Hill has made no such showing here.

Again, when Defendants terminated Hill, theyote: “You have . . . been off work for
more than twelve (12) weeks, the maximum @etiof leave allowable.” (Termination Letter.) It
is undisputed that Hill was off work for néaeighteen weeks. Further, the Employee Handbook
makes clear that after a personal leave of radese“there is no guarantee of a position being
available[.]” (Employee Handbook at 23.) BothfBredants and Hill say that there were no non-
pregnant employees who were abdereturn to work after tang eighteen weeks off. (Def.s’
Answers to Interrog.; Hill Dep. at 98-99.)

While Hill argues thaDefendants should have known tiséie needed more leave time
due to the issues with her pregnancy, sHeseon her communications with her benefits
provider, Lincoln Financial, naany communications with Defenula themselves. (Pl.’s Resp.

Br. at 14.) Hill testified thashe did not know whether Liom Financial passed along her

2 This does not undermine the Court’s deteation in the mixed-motive analysis that
Hill did not present evidence that the pregnamoyjivatedthe termination.
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communications to WWFHC, nor does she pdmtany deposition testimony from Hairston,
Atkins, or anyone elsat WWFHC stating they had recetv updates from Lincoln Financial

while Hill was out on leave. And even if she teggplied for additional maternity leave, she had
already exceeded the maximum amount of leave by the time she was terminated.

Finally, the Court is not persuaded by Hilisgument that Defendants have a “pattern
and practice of discriminating amst pregnant employees.” (BIResp. Br. at 15.) The Sixth
Circuit has considered such “pattern” or “me t@wvidence in the context of the pretext step of
the McDonnell Dougladramework.See, e.g.Ercegovich v. Goodyear Tire & Rubber Ct54
F.3d 344, 356 (6th Cir. 1998yhompson v. UHHS Richmond Heights Hosp., B2 F. App’X
620, 625 (6th Cir. 2010ut see Schrack v. RNL Carriers, In865 F. App’x 441, 445 (6th Cir.
2014) (discussing the admissibility of such evidence at trial).

Specifically, Plaintiff relies on the followingassage from Atkins’ deposition, regarding
former WWFHC employee Kia Morgan:

Q: In regards to [Kia] Morgan did you evmake a statement something to the

ﬁg(ra?ct of if you knew [Kia] Morgan was egnant that you never would have hired

A: Actually | was talking to one empleg about that and it was just something |

said at the time. | didn’t really @an anything by it, butve were—I was

conpgrned that, you know, when she goesooupregnancy we’d have to fill her

position.
(Atkins Dep. at 19.) But the record is clear tN&irgan in fact contined to work for WWFHC,
took almost 8 weeks of maternitgave, returned to work,nd then voluntarily resigned her
employment in order to move oot state. (Def.s’ Ex. 9, LewisfA at { 2; Hairston Dep. at 41—

42.) And nothing suggests that Atkicontinued to harbor thesencerns about pregnancy at the

time Hill was terminated.
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For these reasons, the Court finds that Rf&inas not carried heburden on either the

mixed motive or disparate treatment theory.
B. Count Il: FMLA Violation

The FMLA only covers employers of a certaize. According to the statute, a covered
employer “means any person engaged in commerci any industry or activity affecting
commerce who employs 50 or more employees for each working day during each of 20 or more
calendar workweeks in the cant or preceding calendar ypfr29 U.S.C. § 2611(4)(A)(i)see
also Humenny v. Genex Cor@90 F.3d 901, 904 (6th Cir. 2008)The FMLA excludes from
coverage ‘any employee of an employer who is employed at a worksite at which such employer
employs less than 50 employees if the totahber of employees employed by that employer
within 75 miles of that worksite is lesisan 50.” (citing 29 U.SC. § 2611(2)(B)(ii)).)

Defendants insist, without citing any other authority, that this means that “the FMLA

applies ONLY to employers that, AS OF THE TIME THE LEAVE IS

REQUESTED,” meet that requirement. (Def.’s Repy 1 (bolding, italis, underlining, and

sizing in original).) Not so. The text of theagite requires only that the employer employ 50 or
more employees for 20 or more workweeks tihe current or preceding calendar year"—the
time the plaintiff takes leave is relevant only to determining which years the Court is to examine.
Indeed, FMLA regulations providéA private employer is covedeif it maintained 50 or more
employees on the payroll during 20 or moreendhar workweeks (not necessarily consecutive
workweeks) in either the current or theeceding calendar year.” 29 C.F.R. § 825.H8% also
Walters v. Metro. Educ. Enterprises, In819 U.S. 202, 207 (1997)[T]he Family and Medical

Leave Act of 1993 . . . defines ‘employer’ aperson who ‘employs 50 or more employees for
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each working day during each of 20 or moreendhr workweeks in the current or preceding
calendar year.”).

Defendants have not presented the information the Court needs in order to evaluate
whether WWFHC is a covered employer underdbgect standard. Defendants have provided
biweekly payroll recorsl from January 2011 through June 2012f(B Ex. G.) Of these, there
are four payroll lists where there were over fifty employegpril 20, 2012, June 1, 2012; June
15, 2012; and June 29, 201/.Y While that is only eight week the Court does not have the
payroll records for July 2012 onward—Ileaviagproximately 24 weeks unaccounted-for. And
further, Plaintiff cites Haston’s deposition testimony tha¥WFHC employed an intern,
Anthony Cane, for “[a] year and a half,” andeoather intern whose name Hairston could not
remember at some point during 2012. (Pl.’s R&pat 17.) Assuming tavextra employees for
the entirety 0f2012, it would tip the balance over jifon two payrolls—March 23, 2012 and
April 6, 2012. That would give four additionakeks with over 50 employees. Given that the 20
consecutive weeks need not be consecutieeCiburt cannot say that WWFHC is not a FMLA-
covered employer as a matter of law.

Defendants next argue thatliHvas not an “eligible emplyee” under FMLA. The statute
provides that an “eligible employee” is one whas been employed “for at least 12 months by
the employer with respect to whom leave is esged under section 2612 of this title” and “for at
least 1,250 hours of service widuch employer during the guious 12-month period.” 29
U.S.C.A. 8§ 2611. “The determination of whet an employee meets the hours of service

requirement and has been employed by the empfoyex total of at least 12 months must be

% Under FMLA regulations, “Any employewhose name appears on the employer’s
payroll will be considered employed each wongk day of the calendar week, and must be
counted whether or not any compensatiaredcived for the week.” 29 C.F.R. § 825.105(b).
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made as of the date the FMU@&ave is to start.” 29 C.F.R.825.1109(d). Plaintiff testified, and
the written documentation supports, that sheked from Monday, February 7, 2011 through
February 3, 2012. (Hill Dep. at 66—67; TermioatiLetter; Pl.’'s Ex. 1, Offer Letter.) While
close, this is not a full year.

And even if it weresee29 C.F.R. § 825.110(b) (“52 weeksdeemed to be equal to 12
months.”), the Court would grant Defendanisotion for summary judgment because Hill's
FMLA claim fails on the merits. For eligiblemployees working for covered employers, FMLA
protects twelve weeks of leave within a 18ath period. 29 U.S.C. § 2614(a)(3)(B). “Once the
12—week period ends, however, employees who reaable to perform an essential function
of the position because of a physical or mentaldition ... [have] no right to restoration to
another position under the FMLAMendel v. City of Gibraltar607 F. App’x 461, 465 (6th Cir.
2015) (citations omittedsee alsaCehrs v. Ne. Ohio Alzheimer’'s Research ,Cith5 F.3d 775,
785 (6th Cir. 1998).

It is undisputed that Hill took approximately 18 weeks of leave. Accordingly, her
termination cannot give rise to an FMLA clai@oker v. McFaul 247 F. App’x 609, 620 (6th
Cir. 2007) (“Once an employee exceeds his tweboek weeks (or sixty workdays) of FMLA
leave, additional leave in thed&lve month period is not protect by the FMLA, and termination
of the employee will not violate the FMLA.”). Hill also admits that she was allowed bathroom
breaks and that her schedule did not changeshadloes not identify any other way in which
Defendants interfered with hability to take leave under FMLAindeed, it would appear that
she was given all of the leaveati-MLA would have covered.

Therefore, Defendants are entitledstonmary judgment on the FMLA claim.
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V. CONCLUSION
Hill has not met her burden on either of o counts. Accordingly, IT IS ORDERED
that Defendants’ Motion for Summary JudgméDkt. 16) is GRANTED. IT IS FURTHER
ORDERED that Defendants’ Motion inrhine (Dkt. 22) is DENIED AS MOOT.
This case is DISMISSED. A separate judgment will follow.
SO ORDERED.
s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: February 22, 2016

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by electromheans or U.S. Mail on February 22, 2016.

s/Jane Johnson

Case Manager to
Honorabld.aurieJ. Michelson
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