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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ANNETTE COFFMAN,
Case No. 14-12273
Plaintiff,
V. SENIORU.S.DISTRICT JUDGE
ARTHURJ. TARNOW
UNITED STATES STEEL CORPORATION

Defendant.
/

ORDER DENYING DEFENDANT’SMOTION FOR SUMMARY JUDGMENT [22]

Plaintiff sues her employer for ajjedly discriminating against her as a
white woman and retaliating amst her for protesting tredleged discrimination.
On September 30, 2015, Defendant filed the instant Motion for Summary
Judgment [Dkt. #22]. On October 30, 20PHintiff filed a Response [25], to
which Defendant filed a Rep[28] on November 16, 2015. At the conclusion of a
hearing held on April 13, 2016, the Cbtook the motion under advisement.

For the reasons stated below, Defent's Motion for Summary Judgment
[22] is DENIED.

FACTUAL BACKGROUND

Plaintiff is a white woman who begarorking for Defendant in April 2007.

On June 25, 2012, Plaintiff transitioneddra new position as a Customer Service

Representative (CSR) in Defendar@ssiness Planning Department, which
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oversees the shipment of steel coils to Defendant’s customers. Plaintiff was a
bargaining unit employee. Her supervigothis position was Sandra Orr, a black
woman. Orr’s supervisor was Thoma£@kens, a white mamd Director of the
Business Planning Department.

Plaintiff's troubles in the CSR piti®n allegedly begawith inadequate
training. On January 2, 2013, Plainttimpleted the certification process for a
CSR, representing that she was adequataiged. By the end of January, two of
the department’s six CSRs left the departmeOrr redistributed their workload to
the other CSRs. Plaintiff was assigraedigher workload than two CSRs with
more experience.

Orr allegedly treated Plaintiff withostility that she did not direct at
employees who were not white womdplaintiff's testimony on this point is
supported by Stephanie Parker, who is alschite woman. Parker and Latasha
Walker, a black woman, served Orr’s management associates. Parker testified
that Orr talked down to her and Plaintithie only white women in the department
for the majority of the relevant timeframefparker further testified that Orr was
friendly and sociable with the two othglack women in the department and had
no problems interacting with the departmemthite men. She testified that she
believed Orr discriminated against hedaPlaintiff as white women. Indeed,

around the time that Plaintiff was certified as a CSR, Parker complained of Orr’s
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alleged discrimination against her to amtwe. Her complaints resulted in two
meetings with Clemens (the departmeiéctor), including one meeting in which
Clemens explained Parker’'s complaint©w directly. Parker felt that Orr
continued mistreating hertaf the meeting. Parkeras transferred to another
position by Clemens in June 2013.

Defendant’s discipline policy is not in writing. Testimony from Orr,
Clemens, and Kenneth Bauer (a LaBRetations Department representative)
indicates that Defendant employs a “peggive discipline” system. Pursuant to
that system, a verbal warning mayfblbowed by a written warning and, if the
employee continues to makes similar ksts, a suspension (no longer than five
days if imposed without a prior hearingd. suspension for five days or longer may
be converted into discharge. An emmeycan appeal a suspension, which may be
set aside or reduced by an arbitrator.

Plaintiff received nine written disciplmy notices for performance errors in
the time (roughly four months) between kertification and her termination. In
each case, Orr initiated the disciplingnpcess by writing an incident report and
sending it to her supervisor, Clemensowh turn sent it to Labor Relations
Department representative Bauer (a @mtan). Bauer hatie final say over
whether and how to discipline Plaintiff insgonse to one of Orr’s incident reports.

In addition to these nine written notic&3aintiff allegedly received two verbal
30f18



warnings from Orr in January 2013. Pi@if, however, denies that she ever
received verbal warnings.

Plaintiff complained of Orr’s treatment her to her union representative,
Bonnie Burke. On February 20, 2013,rBeitold Labor Relations representative
Bauer that the problems betwelaintiff and Orr might be a “black white thing.”
On March 4, 2013, Burke and Plaintiff tneith Bauer in his office, telling him
that Orr was “harassing” Plaintiff and that it needed to stop. Bauer reminded
Plaintiff and Orr of Defendant’s interngtievance proces€On March 14, 2013,
an internal committee met thscuss Plaintiff's allegations (though she had not yet
filed a formal complaint). Bauer subsequently interviewed three other CSRs in
Plaintiff's department about her allegations. Two indicated that they had little
knowledge of Orr’s interactions with Pl4iif; the third said Orr treated Plaintiff
fairly and indicated that Orr might reasdoly get frustrated with Plaintiff because
Plaintiff frequently interrupted her andkasl basic questions. Bauer reported the
results of his interviewt the internal committee.

On March 27, 2013, Burke sent an e-noailPlaintiff's behalf to Orr, Bauer,
Clemens, and several others. The e-mhagicribed an allegedcident in which
Orr asked Plaintiff to prove, in order &void written discipline, that she had
started some particular work. Plafhtllegedly produced some documentation,

but protested Orr’s treatment of her and todd that she had to speak to the union.
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Orr allegedly said that “the opportunity not be written up had passed since
[Plaintiff] said she was calling her Unionlh addition to describing this alleged
incident, Burke’s e-mail demanded that Orr's harassment of Plaintiff stop.
Clemens subsequently told a colleagua tie did not appreciate Burke’s wide
distribution of her e-mail.

On April 17, 2013, the Equal Bytoyment Opportunity Commission
(EEOC) sent Defendant notice that Pldiritad filed a Title VII complaint with
the EEOC. On April 18, 2013, Bauer haidht written communications with in-
house counsel; though the content of the communications is privileged,
Defendant’s privilege log states thaéyhconcerned “plaintiff’'s administrative
complaint.” Bauer claimthat he did not see the EEOC notice until after Plaintiff
was fired. On April 23, 2013, Plaifftfiled a complaint with her union.

On April 26, 2013, Bauer issued Riaff's final two disciplinary notices,
imposing a five-day suspension for egBlauer had also imposed a five-day
suspension on an earlier disciplinary notissued March 1, 2013). The same day,
Bauer made the decision to terminBtaintiff by converting her five-day
suspensions into discharge. Plaintiféist day of work was May 10, 2013. On
May 15, 2013, Plaintiff filed aecond internal complaint.

A “mini-arbitration” on Plaintiff's fird six disciplinary actions was held in

April 2014. The arbitratoset aside two disciplinary actions and reduced the
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length of two suspensions. A separateitration on Plaintiff's final three
disciplinary actions (the basis for her témation) was held in October 2014. The
arbitrator overturned one of the actiprsduced the other two, and ordered
Plaintiff reinstated. Due to Plaintiffieports of anxiety concerning working with
Orr, she was not medically cleared ttura to her CSR position in the Business
Planning Department. Plaintiff acceptedifferent, lower-paying position with
Defendant.
ANALYSIS

Plaintiff brings claims for discrimiation and retaliatioander Title VII and
Michigan’s Elliott—Larsen Civil Right&ct (ELCRA). “Thelegal standards
governing [a plaintiff's] Title VII claimsand her corresponding state-law claims
under [ELCRA] are nedy identical.” Waldo v. Consumers Energy Cé26 F.3d
802, 825 (6th Cir. 2013) (citing/asek v. Arrow Energy Servs., |na82 F.3d 463,
468, 472 (6th Cir. 2012¥)ndricko v. MGM Grand Detroit, LL(589 F.3d 642,
652-53 (6th Cir. 2012)). The Court theref@nalyzes & claims together, except
where the parties have ragalleged distinctions ithe governing law.
L. Discrimination

Plaintiff brings discrimination claims under Title \dhd ELCRA, alleging
that Defendant discriminated against heaaghite woman (not solely as a white

person and/or solely as a womaR)aintiff's discrimination claim is
6 of 18



“Intersectional” because it is based oa ttombination of hrerace and gender,
rather than on her race and/or gender isgply. The Sixth Circuit has recognized
the viability of an intersectional race-ardx discrimination clan under Title VII.
Shazor v. Prof| Transit Mgmt., Ltd744 F.3d 948, 957-58 (6th Cir. 2014).

Defendant argues that Plaintiff's intecsional theory is not properly before
the Court because Plaintiff did not spedir claims’ intersectional nature in her
complaint or in her EEOC complaint. aiitiff’'s complaint alleges discrimination
against her as a white person andrhsination against her as a woman.
Discrimination against her as a whitemwan is both of these things. Thus,
Plaintiff's allegations in her complaint provided sufficient notice of her
intersectional claim.

A. Cat’'s paw analysis

Plaintiff must satisfy the elementstbie “cat’'s paw” theory of liability
because Orr, the intermediate supaweccused of acting on discriminatory
animus, was not the decisionmaker follsneesponsible for her discipline and
termination. SeeDeNoma v. Hamilton County Court of Common Plé&26 F.
App’x 101, 105 (6th Cir. 2015) (citinghrash v. Miami Uniy.549 F. App’x 511,
522 (6th Cir. 2014)). Under the cat’s p#weory, “if a supervisor performs an act
motivated by [prohibited] animus thatirdendedby the supervisor to cause [the

formal decisionmaker to take] an adveeseployment action, and if that act is a
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proximate cause of the ultimate employmaction, then the employer is liable.”
Staub v. Proctor Hosp562 U.S. 411, 422 (2011) (footnote omittexBe also
Chattman v. Toho Tenax Am., Ing86 F.3d 339, 351 n.10 (6th Cir. 2012)
(extendingStaubs framing of the cat’'s paw analiggo Title VII claims). The
intent element is satisfied if the supisr wants to cause the adverse action or
believes the adverse actisnbstantially certain to result from her acticBse
Staubh 562 U.S. at 422 & n.3. The proxiteecause requirement “excludes only
those links that are too remote, purely contingent, or indirettdt 419 (quoting
Hemi Grp., LLC v. City of New Yqr&59 U.S. 1, 9 (2010)) (internal quotation
marks and brackets omitted). Because ¢oisimon for an advsee action to have
multiple proximate causes, “[n]either independent investiganor independent
judgment on the part of theojfimal decisionmaker] providegar sedefense.”
Chattman 686 F.3d at 352.

Plaintiff has raised a genuine issueradterial fact concerning whether Orr
acted with intent to cause adverse emgpient actions and thereby proximately
caused such actions. Orr chose to vth&eincident reports underlying all of
Plaintiff's discipline. The only pur@e of such reports is to recommend
disciplinary action. There is little evedce that Clemens exercised independent

judgment in deciding whether to forveathe reports to Baar, or that Bauer
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exercised independent judgment in decidaigether to impose discipline. In any
case, such evidence does not provigerssedefense.Chattman 686 F.3d at 352.

Plaintiff has also raised a genuissue of material fact concerning whether
Orr’'s acts were motivated by prohibitedrans. Both Plaintiff and Parker, the
white woman who worked as one of Om'gnagement associates, testified that
they believed Orr treated them worse thiaam other CSRs because they were white
women. When combed with Plaintiff's evidene of disparate treatment,
discussed below, this is sufficient to e genuine issue of material fact.

B. Prima facie case

Because Plaintiff only offers circigtantial evidence, she must “make out a
prima facie case of discrimination blyaving 1) that shevas a member of a
protected class; 2) that she was disghd; 3) that she was qualified for the
position held; and 4) that she was replaced by someone outside of the protected
class.” Shazoy 744 F.3d at 957 (quotin@riffin v. Finkbeiner 689 F.3d 584, 592
(6th Cir. 2012)) (internal brackets omittedjhe final element mpalternatively be
established by showing that “similagjtuated, non-protected individuals were
treated better.”ld. at 958 (citingTalley v. Bravo Pitino Rest., Ltdb1 F.3d 1241,
1246 (6th Cir. 1995)). This alternative yvaf establishing the final element is
“especially useful” where the plaintiff, &®re, “is not replaced, or is not replaced

with a single person.ld. at 958-59 (citingClayton v. Meijer, Inc.281 F.3d 605,
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608-10 (6th Cir. 2002 lay v. United Parcel Serv., In&01 F.3d 695, 704-05
(6th Cir. 2007)). Here, only the first and final elements are disputed.

The first element of the prima faciesea(membership in a protected class)
may be modified with respect to Plaintiffistle VII claim because Plaintiff claims
she was discriminated against in partdemg white. Where a Title VII plaintiff
alleges discrimination on account of adjority” or dominant-group identity, the
first element typically requires a showing of “background circumstances to support
the suspicion that the defendant is thatisual employer who discriminates against
the majority.” Martinez v. Cracker Barrel Old Country Store, In¢03 F.3d 911,

915 (6th Cir. 2013) (quotingambetti v. Cuyahoga Cmty. CpoB14 F.3d 249, 255
(6th Cir. 2002)). The primfacie case for BECLRA claims, in contrast, is not
modified for “majority” plaintiffs. Id. (citing Lind v. City of Battle Creel681
N.W.2d 334, 335 (Mich. 2004)).

It is undisputed that Plaintiff claims discrimination on account of a protected
identity, satisfying the first prong of theima facie case for her ELCRA claim.
Whether this suffices to satisfy the fimbng with respect ther Title VII claim,
as well, depends on whether Pldins required to show background
circumstances supporting the suspicion that Defendant is “that unusual employer”

who discriminates against the “majority” which Plaintiff belongs. The Court is

unaware of any authority applying thadkground circumstances requirement to
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an intersectional claim like Plaintiff'syhich is based on the combination of a
“majority” identity (white person) and asppressed identity (woman). The Court
need not, however, decide whether the negment applies. A plaintiff claiming
discrimination on the basis of whiteness magaa genuine issue of material fact
concerning “background circunastces” with evidence oflie mere fact that an
adverse employment decision was mhge member of a caal minority.”
Arendale v. City of Memphi§19 F.3d 587, 603 (6th Cir. 2008) (citidgmbett)
314 F.3d at 257 (6th Cir. 2002)). HereaiRtiff has raised a genuine issue of
material fact concerning whether the adecemployment actions taken against her
are attributable to Orr, a black woman, thaising a genuine issue of material fact
on the background circumstanceguiement even if it applies.

With respect to the fourth and finadong, the parties age that Defendant
did not hire someone to fill Plaintiff's pib®n. Since Plaintiff was not replaced, it
is especially useful to consider whetliee final prong is satisfied by evidence that
Defendant gave better treatment to sinlylgituated individuals not belonging to
the relevant protected clasShazoy 744 F.3d at 958-59. Defendant argues that
because Plaintiff was allegedly disciplinealy when she made the same mistake
multiple times, she cannot show that other individuals were “similarly situated”
unless she shows that they also madesime mistake multiple times. Even

accepting this proposition, however, Plainkiffs raised a genuine issue of material
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fact. Plaintiff has offered evidence tivalile she was disciplined for submitting
“hold lists” late on two occsons, another CSR (a whitgan) also submitted hold
lists late on two occasions and was natillined. Plaintiff has also offered
evidence that she was disciplined for failtogout a date on shipping instructions;
that this was a common mistake among th&€;3$aising the inference that at least
one CSR had made the mistake multijplees; and that no other CSR was
disciplined for the same mistake. Tkigdence of disparateeatment suffices to
raise a genuine issue of material fact on the fourth and final prong.

In sum, Plaintiff has raised genuine isswf material fact on all elements of
the prima facie case.

C. Legitimate explanation; pretext

Once the plaintiff makes out a prirfecie case, the burden “shifts to the
employer to offer a legitimate, non-disninatory explanation for its actions;
finally, the burden shifts back the plaintiff to show pretext.’ld. at 957 (quoting
Chen v. Dow Chem. G®80 F.3d 394, 400 (6th Cir. 2009)). To survive summary
judgment, Plaintiff “need only produce@ugh evidence to support a prima facie
case and to rebut, but not to disprave, defendant’s proffered rationaldd.
(quotingGriffin, 689 F.3d at 593). “If the enpler had an honest belief in the
proffered basis for the adverse employtn&ction, and that belief arose from

reasonable reliance on the particularizactd before the employer when it made
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the decision, the asserted reason willmtleemed pretextual even if it was
erroneous.”ld. at 960 (quotindJpshaw v. Ford Motor Co576 F.3d 576, 586 (6th
Cir. 2009)).

Defendant points to the disciplinary actions against Plaintiff as a legitimate,
non-discriminatory reason for her terration. Plaintiff argues that this
explanation is pretextual, offering two linesargument. First, she disputes the
factual basis for most of the disciplinary actions, arguing that she did not commit
the alleged errors at all or that they slionbt be considered errors in context.
Second, she provides evidence thaR€3/ho were not wte women committed
some of the same errors she allegedijnmitted, but were not disciplined for
them.

Determining the precise events undentyPlaintiff's disciplinary actions is
a task for the jury. The parties dispatany details of the underlying events (e.g.,
whether Plaintiff gave Orr advance netiof certain shipping problems; whether
Orr instructed Plaintiff to make a cerahipment by truck instead of by rail).
Defendant has not produced evidence sfitto compel a reasonable jury to
accept Defendant’s account of what happened.

Though Plaintiff admits to making ceirieerrors, theseancessions do not
entitle Defendant to summary judgment, givdaintiff's evidence that other CSRs

were not disciplined in similar situation&.or instance, the atbator’s first ruling
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overturned two disciplinary #ons for Plaintiff's late submission of “hold lists,”
noting that two other CSRs had submitteddHts late in the same period without
facing discipline. Plaintiff has alsogauced an e-mail from Orr to Clemens,
noting that a white mal€SR had “no legitimate reason” for failing to release
“move holds” on a certain day—an error for which he was not disciplined. The
same CSR testified that he was not ighkieed for missing a delivery deadline.
Finally, Plaintiff has offered evidence thahile she was repriamded for failing to
put a delivery date on shipping instrucis at least four ber CSRs made the
same mistake at least once eaghhout being reprimanded.

Defendant is not entitled to summary judgment under the “honest belief”
defense. The evidence shows that Baugefendant’s formal decisionmaker with
respect to Plaintiff’'s discipline—accepttt facts as reported by Orr, rather than
investigating them. Bauer never spokétaintiff about the disciplinary charges.
It is true that he interviewed three RSin Plaintiff's department; however, the
purpose of those interviews was to invgste Plaintiff's allegations about Orr’s
hostility towards her, rather than Orr'begations about Plaiiit's performance.
Thus, there is a genuine issue of matdact concerning whether Defendant,
through Bauer, reasonably relied on thdipalarized facts before it when it
determined that Plaintiff's performae warranted the discipline imposed,

including her termination.
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D.  Conclusion on Plaintiff's discrimination claims

Plaintiff has raised genuine issueswdterial fact concerning whether Orr,
motivated by animus against Plaintiffasvhite woman, perfoed acts intended
to cause her discipline and thereby proxehataused her discipline. She has also
raised genuine issues of material facefirelements of her prima facie case and on
the pretextual nature of Defendant’sitegate explanation for her discipline.
Accordingly, Defendant is not entitled to summary judgment on Plaintiff's Title
VIl and ELCRA discmmination claims.
[I. Retaliation

Plaintiff brings retaliation claims und@&itle VIl and ELCRA. To establish
a Title VII retaliation claim, a plaintiff met show that she engaged in protected
conduct and that her protected conduas a but-for cause of an adverse
employment actionMontell v. Diversified Clinical Servs., In¢Z/57 F.3d 497, 504
(6th Cir. 2014) (citingJniv. of Tex. Sw. Med. Ctr. v. NassaB3 S. Ct. 2517, 2534
(2013)). Protected conduct includesmplaining to anyone (management,
unions, other employees, or newspapabs)ut allegedly unlawful practices.”
EEOC v. New Breed Logisticg83 F.3d 1057, 1067 (6th Cir. 2015) (quoting
Johnson v. Univ. of Cincinna215 F.3d 561, 579, 580 n.8 (6th Cir. 2000)). A
plaintiff can meet her burden on the causation element by showing very close

temporal proximity between an employeiitst knowledge of protected activity
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and the adverse employment actidd. at 505 (citingMickey v. Zeidler Tool &
Die Ca, 516 F.3d 516, 525 (6th Cir. 2008 Hlowever, temporal proximity is only
evidence of causation “if the adversepoyment action is unlike the action
previously contemplated or does not acen the schedule previously laid outd:
at 507.

Plaintiff engaged in protected conductedst as early as February 20, 2013,
when her union representati\Burke, spoke to Bauebaut Plaintiff's allegations
that Orr was harassing her. Plaintiff'ssfithree disciplinary actions were issued
more than a week prior to that date.efdis no evidence that those first three
actions were caused by Pltifis protected conduct.

Plaintiff relies on temporal proximitgetween her protected conduct and the
remaining disciplinary actions to prove catisa Plaintiff's next four disciplinary
actions were issued on March 1—ningslafter Burke spok® Bauer. The
discipline imposed in this second roundswaore severe. As soon as Plaintiff
received these disciplinary notices, gimgaged in more protected conduct: she
and Burke met with Bauer and demandeead to Orr’s allged harassment.
Defendant conducted a briet@nnal investigation afteéhis meeting. On March
27, Burke sent an e-mail to a numbebDeffendants employeeslaying another of
Plaintiff’'s harassment allegations ateimanding that the harassment stop.

Clemens (the director of Plaintiff's department) said that he did not appreciate
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Burke distributing the e-mail so widelydn April 17, Defendant received notice
that Plaintiff had filed an EEOC cornaint. Bauer exchanged eight written
communications with in-house counsel about Plaintiff's “administrative
complaint” the next day, which sugges$te knew of the EEOC complaint.
Plaintiff filed an internal grievance on Ap23. Three days later, Bauer issued
Plaintiff's final two disciplinary actionand made the decision to terminate
Plaintiff.

Defendant argues that Plaintiff smeination was not “unlike the action
previously contemplated” because it repr@sd the culmination of the series of
disciplinary actions against her. Indeedttberies of disciplinary actions began
before Plaintiff's earliest protected activitit is possible that Plaintiff continued
to be disciplined after her protected activity hetauseshe engaged in protected
activity, but because she continued to penfpoorly. It is also possible that
Defendant increased the satyeof Plaintiff’s disciplinefor successive incidents of
poor performance, culminating in herrtenation, not because she engaged in
protected activity but becausbe made more egregioaisors or persisted in
making the same errors.

Nevertheless, Plaintiff has raised ag®e issue of material fact concerning
whether her termination was retaliatoys explained in more detail above, a

reasonable jury could conclude that Badid not perform an investigation
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sufficient to sustain an honest belief tRdaintiff's alleged performance errors
warranted her termination. Indeecde trbitrator’'s second ruling found that
Plaintiff's performance did not warrant her termination. Néwadess, Bauer made
the decision to terminate her—just three dafgsr she filed an internal grievance,
and roughly a week after Defendant reeel notice that she had filed an EEOC
complaint. Accordingly, a reasonable jurguld conclude that Plaintiff would not
have been terminated (even if she mightehlaeen disciplined less severely) if she
had not formally challenged the allegdidcrimination via her EEOC complaint
and internal grievanceDefendant is not entittkto summary judgment on
Plaintiff's claim that her tenination was retaliatory.
CONCLUSION
For the reasons stated above,

IT IS ORDERED that Defendant’s Motion for Summary Judgment [22] is

DENIED.
SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: May 5, 2016 Senibmited States District Judge
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