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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAMAR CLINTON CRAIG,

Petitioner,
V. CASE NO. 14-12386
HONORABLE ARTHUR J. TARNOW
JOE BARRETT,

Respondent.
/

OPINION AND ORDER
DENYING THE HABEAS CORPUSPETITION,
DENYING A CERTIFICATE OF APPEALABILITY,
BUT GRANTING LEAVE TO APPEAL IN FORMA PAUPERIS

This matter has come before theu@amn petitioner Lamar Clinton Craigiso se
habeas corpus petition under 28 U.$Q@254. The habeas petition challenges
Petitioner’s plea-based conviction and senteridhirteen to forty years for gross
indecency between a male and a fenaal@ sexually delinquent persdgee Mich.

Comp. Laws § 750.338b; Mickomp. Laws § 750.10a. Petitier alleges as grounds for
relief that: (1) his guilty ga was not knowing, voluntargr intelligent; (2) he was
sentenced on the basis of inaccuratermation in the pre-sentence report and
improperly scored sentencing guidelineg;t(i&al counsel was ineffective; and (4)
appellate counsel was ineffective on direct abhpén an answer to the habeas petition,
respondent Joe Barrett urges the Coudeoy the petition because Petitioner’s claims

lack merit or are not cognizable on lkalk review and because the state court’s
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adjudication of the claims was objectiyekasonable. The Court agrees with
Respondent that Petitioner’s claims do not warrant habeas relief. Accordingly, the
habeas petition will be denied.

|. Background

Petitioner initially was charged in Way@®unty, Michigan with five counts of
criminal sexual conduct in the first degregee Mich. Comp. Laws 750.520b(1)(a)
(sexual penetration of a persunder thirteen years of@g Following a preliminary
examination where the victim testified thatiBener penetrated her vagina four times,
the state district court transferred jurisdetito the Wayne Count@ircuit Court on four
counts of first-degree criminal sexual conduct.

On March 23, 2009, Petitioner pleadedltguo one count ofjross indecency
between a male and a femalich. Comp. Laws 8§ 750.338knd one count of being a
sexually delinquent person, Mich. Comp. Lagv850.10a. In return, the prosecution
dismissed the four counts of criminal sexualaact and agreed tosentence of thirteen
to forty years. On April 8009, the trial court sentenced Petitioner to thirteen to forty
years in prison for gross indewsy between a male and a femaita a concurrent term of
one to five years in prison for being a sdkudelinquent person. On May 27, 2009, the
trial court entered an amended judgment ofesece, which reflected a sentence of one to
five years in prison for the gross-indeceoyviction and a concurrent term of thirteen

to forty years for theexually-delinquent-persaronviction.



In a delayed application for leavedppeal, Petitioner argued through counsel
that: (1) his sentence was based on opprly scored sentencing guidelines and
inaccurate information in there-sentence report; (2) his sentence for being a sexually
delinquent person under MicBomp. Laws 8§ 750.10a shoubeé reversed because the
statute merely defines what it is to be ausdly delinquent person and is not a charge;
and (3) trial counsel was ineffective for fadi to (a) make proper objections to the
scoring of the guidelines and (b) inform eithhe trial court or Petitioner that count two
(sexually delinquent person) was not a chabgé merely a definition of a term used in
the gross-indecency count. Tkkchigan Court of Appeals déed leave to appeal “for
lack of merit in the grounds presented&e Peoplev. Craig, No. 296159 (Mich. Ct.

App. Apr. 2, 2010).

Petitioner raised the same claims ia Michigan Supremed@lirt, which agreed
with Petitioner that the sexually-delinquent-perstatute is a definitional statute and that
it does not carry the possibility afseparate conviction orrgence independent of other
criminal charges. In lieu of granting leato appeal, the state supreme court remanded
the case to the trial court for amendment efjtidgment of sentence to reflect a single
conviction of gross indecendetween a male and a female and a single sentence of

thirteen to forty years. The supreme couriidée leave to appeal in all other respects



because it was not persuadede@ew the remaining issueSee Peoplev. Craig, 488
Mich. 861; 788 N.W.2d 13 (2016).

On or about February 29, 2012, Petitiofied a motion for relief from judgment
in the trial court. He claimed that: (1)stguilty plea was illusory; (2) trial counsel was
ineffective for not objecting to Petiner being charged and sentenced under a
definitional statute; (3) appellate counsebvigeffective for notaising his first two
claims on direct appeal; and (4) he couldklsh “cause” for not raising his claims on
direct appeal and resulting prejudice.

The trial court denied Petitioner’'s mai after concluding that Petitioner’s guilty
plea was not illusory and that there was nsid#or relief on Petitioner’s other claims
because the erroneous sentence was corrbgtdek Michigan Spreme Court and the
trial court’s corrected judgment of sentedcgee Peoplev. Craig, No. 08-009824-01-
FC, Op. and Order on Deft’'s Mdbr Relief from J. (Wayn€ty. Cir. Ct. May 7, 2012).
Petitioner subsequently fileddmcument entitled “Construci Legal Notice.” The trial
court treated the document as a motiorréaonsideration and then granted Petitioner’s
request to correct the pre-sentence reparftect the proper scoring of the guidelines.

The court denied the motion in all other respe&= Peoplev. Craig, No. 08-009824-

1 Justice Alton Thomas Davis recused himselfduse he was a member of the panel that
decided Petitioner’s case in thediligan Court of Appeals.

2 It appears from the recolmfore the Court that the second amended judgment of
sentence, which showed one offense and onersenDf thirteen téorty years for gross
indecency between a male amfemale as a sexually delineuigperson, actually was not
entered until January 22, 2018ee ECF No. 8-12.
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01-FC, Op. and Order on Deff\dot. for Reconsideration (Wag Cty. Cir. Ct. June 12,
2012).

Petitioner appealed the trial court’s dgan, but the Michigan Court of Appeals
denied leave to appeal for failure to &diteh entitlement to relief under Michigan Court
Rule 6.508(D).See Peoplev. Craig, No. 310515 (Mich. Ct. Ap. Nov. 8, 2012). On
June 25, 2013, the Michigan Supreme Courtekktteave to appeal for the same reason.
See Peoplev. Craig, 494 Mich. 868; 83 N.W.2d 223 (2013). Petitioner moved for
reconsideration, but the state supreme court denied his m&eRPeoplev. Craig, 495
Mich. 904; 839 N.W.2d 485 (2013). Finallyn June 18, 2014, Petitioner filed his habeas
corpus petition.

II. Standard of Review

Under the Antiterrorism and Effectii@eath Penalty Act of 1996 (AEDPA),

Petitioner is entitled to federal habeas corpus relief

only if the state court’s decision ‘as contrary to, or involved an
unreasonable application of, clearly &fished Federal law, as determined
by the Supreme Court of the United &t 28 U.S.C. § 2254(d)(1). “A
state court’s determination that a atdiacks merit precludes federal habeas
relief so long as ‘fairminded jurist®uld disagree’ on the correctness of the
state court’s decision.Harrington v. Richter, 562 U.S. 86, 101, 131 S.Ct.
770, 178 L.Ed.2d 624 (2011) (quotiigrborough v. Alvarado, 541 U.S.

652, 664, 124 S.Ct. 2140, 158 L.Ed 938 (2004)). The state court
decision must be “so lacking in justifition that there was an error well
understood and comprehended irserg law beyond any possibility for
fairminded disagreementXVhite v. Woodall, 572 U.S. , —, 134
S.Ct. 1697, 1702, 188 L.Ed.2d 6@®14) (internal quotation marks
omitted).

Woods v. Etherton, 136 S. Ct. 1149, 1151 (2016).



“AEDPA thus imposes a ‘highly deferentstindard for evaluating state-court rulings,’
Lindh v. Murphy, 521 U.S. 320, 333 n.7 (1997), anéndands that state-court decisions
be given the benefit of the doubtyoodford v. Visciotti, 537 U.S. 19, 24 (2002pér
curiam).” Renicov. Lett, 559 U.S. 766, 773 (2010).
[11. Analysis

A. TheGuilty Plea

Petitioner alleges that his guilty pleasv@ot knowing, intellignt, voluntary, or
understanding because it whigsory and based onmgrance, misinformation,
misrepresentation, incomprehension, and a false prefet#ioner states that he
pleaded guilty to amapplicable statute and did naampletely understand the plea
agreement because no one inied him that the sexually-liigquent-person statute was a
definition of a crime, not a tne itself. Petitioner also st that the gross-indecency
statute carries a five-year maximum sentegieehe was sentenced to thirteen to forty
years in prison.

1. Clearly Established Federal Law

“A guilty or no-contest plea involvesvaaiver of many substantial constitutional
rights,” Fautenberry v. Mitchell, 515 F.3d 614, 636 (6tir. 2008), and an involuntary
plea is “an impairment of a defendant’s substantial righteited Sates v. Martin, 668
F.3d 787, 792 (6th Ci2012). Consequently, a guilty pleaust be a voluntary, knowing,
and intelligent act “done with sufficient aneness of the relevant circumstances and

likely consequences.Brady v. United Sates, 397 U.S. 742, 748 (19). Courts consider



all the relevant circumstances when deiaing whether a plea was voluntard. at
749.

A reviewing court must ensure that the defendant appreciated the consequences of
his waiver of constitutional rights, waivedshights without being arced to do so, and
understood the rights that he wsasrendering by pleading guiltyrRuelas v.

Wolfenbarger, 580 F.3d 403, 408 (6th Cir. 2009\dditionally, the defendant must
understand the essential elemasitthe offense to which ha@eads guilty and be aware
of the maximum sentence to which he is expogddat 408-09. And “the determination
of whether a plea is illusory must be basedhe circumstances existing at the time the
decision to plead guilty was made, not #tar time, when additional facts may have
been discovered.Crossv. Barrett, No. 1:14-cv-530, 201WL 2778111, at *12 (W.D.
Mich. June 19, 2014) (published opinion citingrady, 397 U.S. at 756.)

2. Application

The term “illusory”has been defined as “Deceptive; based on a false impression.”
Black’s Law Dictionary (10t Ed. 2014). Petitioner’s pleand sentencing agreement was
far from illusory. In the wads of the trial court,

Defendant faced four separate counts of Criminal Sexual Conduct in the

First Degree with a person under #ge of 13. Each count carried a

maximum sentence of life in prison (or any number of years) with a

mandatory minimum sentence of twenty-five years.

Defense counsel was able to negotef#ea agreement to a reduced charge

with a sentence agreement of thirtéerorty years — approximately one-

half the mandatory minimum required the original charges. Thatis a

significant reduction in potential pwgtiment and cannot be considered
illusory under any definition.



People v. Craig, No. 08-009824-01-FC, Opinion (Wag Cty. Cir. Ct. May 7, 2012)
(footnote omitted). Thus, there is no meriPtetitioner’s claim that his guilty plea was
illusory.

There also is no merit in Petitioner’s claim that his plea was involuntary or
unknowing. At the plea proceeding, he glad to understand that the gross-indecency
charge carried a maximum sentence of figars in prison and that the sexually-
delinquent charge had a statutory maximum of life in prison. (Plea Tr., at 4, Mar. 23,
2009). He also claimed to understand tgats that he was waing by pleading guilty,
id. at 4-5, and that an appeal woulddydeave of the court instead of automaiit,at 6-
7. He stated that no promises, other thallea agreement, were made to him to induce
his guilty plea and that his plea was not coerdedat 5, 7. Petitioner assured the trial
court that he had an opportunity to discugsdase with his attorney, that he understood
the settlement offer, and that his atiey had answered his questiohd. at 7. He stated
that he was pleading guilty because he was guiltyand that he wanted the court to
accept his plead. at 4. He concluded his collogugth the trial court by providing a
factual basis for the plea, admitting thatdigitally penetrated someone who was under
the age of thirteenld. at 8-9. Petitioner’s “[s]Jolemn dirations in open court carry a
strong presumption of verity.Blackledge v. Allison, 431 U.S. 63, 74 (1977).

To summarize, Petitioner knowingly waivki constitutional rights, claimed that

his plea was voluntary and notezoed, demonstrated that he understood the elements of



the crime, and stated that he understih@dmaximum penalties fdne crimes. Although
it appears that neither Petitioner, nor &ii®rney, understood that the sexually-
delinquent-person statute was not a crimiself, the misunderstanding could not have
affected the voluntariness of Petitioner’s pleAfter the judgment of sentence was
amended to reflect the true nature ofdeénquent-person statute, the end result was
essentially the same as wikatitioner bargained for: a cantion for gross indecency as
a sexually delinquent person and a seog of thirteen to forty years.

The Court concludes that Petitioner’s plea was voluntary, knowing, and
intelligent, and his plea agreement was not diasepHabeas relief is not warranted on
Petitioner’s first claim.

B. The Sentence

Petitioner alleges next that he was gioen an opportunityo inspect the pre-
sentence report before sentencing. He alsceadstthat he was sentenced on the basis of
an inaccurate pre-sentence report and inctiyrecored sentaing guidelines.

According to him, the report contained erroggarding his age, his prior misdemeanors
and felonies, his tattoo, his girlfriend’s adds and date of birth, his children and the
spelling of their names and thenothers’ names, his priemployment, the color of his
hair, his relationship to theatim, and his military infragbn. Petitioner asserts that,
although these inaccuraciesyrseem insignificant, they e@yrin fact, significant when
added together. Additionally, #@ner states that his sentence was inconsistent with his

sentencing guidelines.



To begin, the record bes Petitioner’s allegation that he did not have an
opportunity to inspect the psentence report before sentencimyjs attorney stated at
the sentence proceeding that he did have porgymity to review the pre-sentence report
with Petitioner. (SentencingTat 3, Apr. 8, 2009.)

Furthermore, the state court’s applicatadnts sentencing laws and guidelines “is
a matter of state concern onlyjoward v. White, 76 F. App’x 52, 53 (6th Cir. 2003), and
“federal habeas corpus relief does l@for errors of state law,Lewisv. Jeffers, 497
U.S. 764, 780 (1990%¢ee also Pulley v. Harris, 465 U.S. 37, 41 (19843tating that “[a]
federal court may not issue the writ on the asia perceived error of state law”). “In
conducting habeas review, a federal couligted to deciding whether a conviction
violated the Constitution, laws, treaties of the United StatesEstelle v. McGuire, 502
U.S. 62, 68 (1991). Thus, Petitioner’s coti@mthat the trial court miscalculated the
sentencing guidelines is not a cognizatdéém on federal habeas corpus reviekironi
v. Birkett, 252 F. App'x 724725 (6th Cir. 2007)McPhail v. Renico, 412 F. Supp. 2d
647, 656 (E.D. Mich. 2006)obinson v. Segall, 157 F. Supp. 2d@2, 823 (E.D. Mich.
2001).

Petitioner’s related claim that errors occurred in his pre-sentence report also is not
cognizable on habeas reviedee Rodriguez v. Jones, 625 F. Supp. 2852, 569 (E.D.
Mich. 2009). And “the mere presence of . . . inaccurate infoomati a [pre-sentence
report] does not constitutedenial of due process.Hili v. Sciarrotta, 140 F.3d 210, 216

(2nd Cir. 1998).
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While it is true that Petitioner had a rightbe sentenced on accurate information,
it is only a sentence based on “extensively maderially false” information, which the
prisoner had no opportunity to correct thgh counsel, that violates due process.
Townsend v. Burke, 334 U.S. 736, 741 (1948). Petitioneas represented by counsel at
his plea, and his attorney alerted the trial ctudrrors in the criminal history section of
the pre-sentence report. The othersrabout which Petitioner complains were
insignificant and harmless. The trial codid not sentence Pebitier on extensively and
materially false information.

Finally, although Petitioner claims thaslgentence was not consistent with the
sentencing guidelines, he was s#itied pursuant to the plea and sentencing agreement.
The trial court therefore did not err by dding from the sentencing guidelines. Habeas
relief is not warranted on Bg&oner’s sentencing claim.

C. Trial Counsd

In his third habeas claim, Petitioner allsgleat his trial attorney was ineffective
for failing to: (1) challenge Petitioner’s guilplea as illusory; (2) object to Petitioner
being charged and sentenced under an iogpjate criminal statute; (3) challenge
inaccuracies in the pre-sentence report; and (@gctly score the sentencing guidelines.
Petitioner argues that, if counsel had performed effectively, daeljargain would not

have been made or accepted and his senteolel have been significantly shorter.
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1. Clearly Established Federal Law

A defendant has the right to effective assistance of counsel during plea
negotiations and during sentencirigafler v. Cooper, 132 S. Ct. 1376, 1384-86 (2012).
But to prevail on a claim of ineffective astgince, a habeas petitioner must show that
“counsel’s performance was deficient” and ttthe deficient performance prejudiced the
defense.”Srrickland v. Washington, 466 U.S. 668, 687 (1984)n the context of a guilty
plea, a deficient performance is one tiadis below an objective standard of
reasonableness or is outside the range mipedence demanded of attorneys in criminal
casesHill v. Lockhart, 474 U.S. 52, 56-57 (1985). @&Hprejudice” prong “focuses on
whether counsel’s constitutionally ineffectiperformance affected the outcome of the
plea process.ld. at 59.

When the claim at issue is one for ineffective assistance of counsel,
moreover, AEDPA review i&oubly deferential,Cullen v. Pinholster,

563 U.S. 170, 190, 131 S.Ct. 13899 L.Ed.2d 5572011), because
counsel is “strongly presumed to haeadered adequate assistance and
made all significant decisions in the exercise of reasonable professional
judgment,”Burt v. Titlow, 571 U.S. ,—3134 S.Ct. 10, 17, 187
L.Ed.2d 348 (R13) (quotingSrickland v. Washington, 466 U.S. 668, 690,
104 S.Ct. 2052, 80 L.Ed.2d 674 (¥98internal quotation marks omitted).
In such circumstances, federal courts t@r afford “both the state court and
the defense attorney thenefit of the doubt.”Burt, supra, at ——, 134
S.Ct., at 13.

Etherton, 136 S. Ct. at 1151.
2. Application
Petitioner alleges his trial attorney wasffective for failing to challenge the

guilty plea as illusory. As explainedale, however, the plea agreement was not
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illusory. In fact, defense counsel negotiadgulea and sentence agreement that was very
favorable to Petitioner in that the chargesl potential penalty were significantly

reduced. The Court therefore concludes tledénse counsel was not ineffective for
failing to challenge Petitioner’s plea as illusory.

Petitioner alleges next that trial coungels ineffective for failing to object to
Petitioner being chargeahd sentenced under an inappraie criminal statute. The
Michigan Supreme Court agreed withtiBener that the sexually-delinquent-person
statute was a definitional statute and thatgtatute did not carry the possibility of a
separate conviction or sentenadependent of other criminaharges. Nevertheless, the
state supreme court remanded Petitioner’s watee state trial court for amendment of
the judgment of sentence to reflect a snghnviction for gross indecency between a
male and a female and a single sentence dé#nrto forty years pursuant to the plea and
sentence agreement. Therefore, evenmaisguthat defense counsel’s performance was
deficient, the deficient performance did nog¢jpdice the defense, and “there can be no
finding of ineffective assiance without prejudice.’Shimel v. Warren,  F.3d __,

No. 15-2419, 2016 Wb219883, at *9 (6th Ci Sept. 22, 2016).

Petitioner’s remaining claims allege that defense counsel failed to challenge
inaccuracies in the pre-sentence reportfailed to correctly score the sentencing
guidelines. The record indicates that defecounsel challenged the scoring of the

sentencing guidelines and succaligfchallenged a couple sfgnificant inaccuracies in

the pre-sentence report. Defense counselragotiated a plea and sentence agreement
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that called for a sentence of about one-tt@fmandatory minimum sentence required for
the original charges. This was effectidvacacy, not ineffective assistance. The Court
therefore declines to grant relief on Petitioner’s claim about trial counsel.
D. Appellate Counsel

Petitioner’s fourth and final habeas clasrthat his appellatattorney on direct
review was ineffective for failing to raise iR®ner’s claims that his guilty plea was
illusory and that triecounsel was ineffective for nohallenging the guilty plea as
illusory. Petitioner contends that, if appellatinsel had raised those issues on appeal,
the appellate courts might hareversed his conviction.

The Court concluded above that Petitiosiguilty plea was noilusory and that
his trial attorney was not ineffective for faifj to challenge the guiltglea as illusory.
Because Petitioner’s underlying claims lack merit, his appellate attorney was not
ineffective for failing to raise the claim$[B]y definition, appellate counsel cannot be
ineffective for a failure to ragsan issue thaacks merit.” Greer v. Mitchell, 264 F.3d
663, 676 (6th Cir. 2001). The Court therefdeclines to grant relief on Petitioner’s
claim about appellate counsel.

V. Conclusion

The state court decisions in this cas&e not contrary to Supreme Court

precedent, an unreasot@ahpplication of Supreme Couytecedent, or an unreasonable

determination of the facts. The state tal@cisions certainly were not so lacking in
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justification that there was an error beyamy possibility for fairminded disagreement.
The Court therefore denies the petition for writ of habeas corpus.
V. CERTIFICATE OF APPEALABILITY

Habeas petitioners may not appeal a distourt’s decision unless a district or
circuit judge issues a certificate of apdnlity. 28 U.S.C. 8§ 223(c)(1)(A); Fed. R.

App. P. 22(b)(1). A certificate of appealability may issue “only if the applicant has made
a substantial showing of therdal of a constitutional right.”28 U.S.C. § 2253(c)(2). “A
petitioner satisfies this standard by dematstg that jurists of reason could disagree

with the district court’s resolution of heonstitutional claims or that jurists could

conclude the issues presented are adequatesgrve encouragement to proceed further.”
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003) (citirgiack v. McDaniel, 529 U.S. 473,

484 (2000)). When, as here, “a district court has rejected the constitutional claims on the
merits, the showing required to satisfy 8 2@9)3s straightforward: The petitioner must
demonstrate that reasonable jurists would fimedistrict court’'s assessment of the
constitutional claims debatable or wrondgack, 529 U.S. at 484.

Reasonable jurists could not concludat ttfme Court’'s assessment of Petitioner’s
claims is debatable or wrongNor could reasonable jurists conclude that the issues
deserve encouragement to proceed furtiiée Court therefore declines to grant a
certificate of appealability.

The standard for issuing a certificateappealability is a highestandard than the

standard for grantingn forma pauperis status on appealFoster v. Ludwick, 208 F.
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Supp. 2d 750, 764 (E.D. MicB002). A certificate of appealability may be granted only
if the petitioner makes “a substantial showindra denial of a constitutional right,” 28
U.S.C. 8§ 2253(c)(2), but a cdunay grant leave to proceeatdforma pauperis if it finds
that the appeal is not frivolous and couldtéeen in good faith28 U.S.C. § 1915(a)(3);
Foster, 208 F. Supp. 2d at 764—6Because an appeal in tluase could be taken in good
faith, the Court grants leave to appiediorma pauperis should Petitioner decide to
appeal this Court’s decision.

S/Arthur J. Tarnow

Arthur J. Tarnow
SeniorUnited StateDistrict Judge

Dated: November 1, 2016

| hereby certify that a copy of the foregoidgcument was served upon parties/counsel of
record on November 1, 2016, by electronic and/or ordinary mail.

S/Catherine A. Pickles
JudicialAssistant
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