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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CHAD RHINES,

Petitioner, CaseNo. 14-cv-12390
Hon. Matthew F. Leitman

V.

DEWAYNE BURTON,

Respondent.

OPINION AND ORDER (1) DENYING PETITION FOR WRIT OF
HABEAS COPRUS (ECF #1), (2) DENYING CERTIFICATE OF
APPEALABILITY:; AND (3) GRANTING PERMISSION TO
APPEAL IN FORMA PAUPERIS

Petitioner Chad RhinesRétitioner”) is a state prisoner in the custody of the
Michigan Department of Corrections. Qune 18, 2014, Petitioner filed a Petition
for Writ of Habeas Corpus challengirfgs state-court conviction of voluntary
manslaughter, Mich. Gop. Laws 8§ 750.321 (the “Petition”.)Sde ECF # 1.) The
Petitioner raises eight claims for relied)l related to the alleged ineffective
assistance of his trial counsel. Petitionenas entitled to habeas relief. For the
reasons stated below, the Petition is thereBfE®IED. The Court als@ENIES
Petitioner a certificate of appealability a@RANTS permission to proceeth

forma pauperis on appeal.
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I
Petitioner and Jamie Rhines wererne in December 2003. They had a
daughter, K.R., who was born with cerebralspa K.R. is unable to speak and
communicates largely throbgsounds and gestures. On November 2, 2008,
Petitioner discovered Jamie aKdR. in bed with anotheman, LaVern Daniels.
Petitioner then grabbed a knife and engaiged scuffle with Daniels. Petitioner
stabbed Daniels several timjeand Daniels later dieals a result of the wounds
Petitioner inflicted. At P&ioner’s trial, Jamie andPetitioner told somewhat
conflicting stories about the history ofeih relationship and about the altercation
that led to Daniels’ death.
A
Jamie’s version of events is as followdamie testified that she and Petitioner
separated in 2005 after Petitiormointed a knife at hema threatened to kill her.
(See ECF #8-12 at 94, Pg. ID 928.) Shortlyeafthat incident, Jamie moved out of
a home that she and Petitioner shared amhome on Michelle Drive in Owo0sso,
Michigan. &eeid.) Jamie said that she paid the rent for the home on Michelle Drive,
and while Petitioner would occasionally stinere, he did not have a key to the
home. Geeid. at 95, Pg. ID 929.)
Jamie testified that in the fall of 2008, Petitioner came to her home uninvited

almost every day for two monthseg id. at 99-100, Pg. ID 933-34.) Jamie called



the police several times, but Petitioner would leave before authorities arSeed. (
id. at 103, Pg. ID 937.) ONovember 1, 2008, Petitionksft thirty-four voice mail
messages on Jamie’s phongee(d. at 143, Pg. ID 977.) Later that day, she changed
her phone number.

On November 2, 2008, the victim, Dals, visited Jamie dter home. Jamie
testified that after K.R., whawvas about five years old atahtime, went to bed, she
and Daniels had gan her bed. $eeid. at 119, 121, Pg. ID 953, 955.) When they
finished having sex, Daniels fell asleeptlre bed wearing only his t-shirt (and not
wearing any pants.Béeid. at 122, Pg. ID 956.) Jamiesalfell asleep in the bed.
(Seeid.)

Later that evening, K.R. woke up and came into Jamie’s bedr&eaid( at
123, Pg. ID 957.) K.R. wagpset and laid down in the bed next to her motigee (
id. at 123-24, Pg. ID 957-58.) Jamie testfignat she was lying in between K.R.
and Daniels and that K.Rvas never next to Déls in the bed.Seeid. at 123, Pg.

ID 957.) At that time, Daniels was still wearing a t-shirt, but nothing efseid.
at 123-24, Pg. ID 957-58.) Jamie said stet asked Daniels to put pants on, but he
declined. &eeid. at 124, Pg. ID 958.)

Just as Jamie was falling back agleJamie heard a loud noise and saw

Petitioner kick down the door to her bedroo®ee(id. at 131-32, Pg. ID 965-66.)

She testified that when Petitioner saw Danielthe bed, he left the room, went to



the kitchen, and returnedsse id.) At that time, Daniels was still asleefeé id. at
134, Pg. ID 968.) When Petitioner returned from the kitchen, Daniels began to wake
up. Seeid.) Petitioner then “pulled the coverS of [Daniels]” and Daniels “leaped
over the end of [the] bed.Id. at 134-35, 180-81 Pg. 1968-69, 1014-15.) Petitioner
and Daniels then got into a fistfighteg id. at 133, Pg. ID 967.) At around that
same time, Jamie jumped out of bexiched for her cgtihone, and called 911Sde
id.)

Jamie did not see a knifehen the men were scuffling in the bedroorBee(
id. at 136-37, Pg. ID 970-71.) She testifthat Daniels held Petitioner to the side
so that she and K.R. could escape to the bedroom across thé&dealdl.) When
she later emerged fromat additional bedroom, negh Petitioner nor Daniels
remained in the housesdgeid.) Jamie found a knife (absent a handle) on the kitchen
floor and placed it on the kitchen count&ed(id. at 109-10, Pg. ID 943-44.) She
also found a knife handle behind her bedroom d&eeif. at 116, Pg. ID 950.) As
described below, Petitioner admitted thatdt@bbed Daniels with a knife as they

fought one another, and Daniels died from those wotinds.

1 At Petitioner’s trial, Dr. Allecia Wilson tified as an expert in anatomic and
forensic pathology. She germed Daniels’ autopsgn November 3, 2008. Dr.
Wilson identified the cause of Daniet#ath to be multiple stab woundSedid. at
22, Pg. ID 856.) In total, Daniels suffdréourteen stab wounds. Two of the stab
wounds were each sufficient, blyemselves, to cause deatfeqid.at 37, Pg. ID
871.)



B

Petitioner testified in hiswn defense at trial and told a somewhat different
version of events from Jamie. Accorditgy Petitioner, he lived in the home on
Michelle Drive and paid #arent for that homeSge ECF #8-15 at 30, Pg. ID 1495.)

In September 2007, Petitioneegan staying at his mother’s home during the week
to shorten his commute to worl&egid. at 34-35, Pg. ID 1499-1500.) On days when
he did not have to work, heagied at the Micklle Drive home? (Seeid.)

Petitioner acknowledged that his mage to Jamie watimultuous. He
testified that his wife was known to useigs and drink to excess when he was not
home. Geeid. at 50-51, Pg. ID 1515-16.) Petitioner said that on the night of the
murder, he went to the Michelle Davhome and saw an @mhiliar truck parked
outside the homeSgeid. at 72, Pg. ID 1537.) He approached the door and heard
what sounded like someone eggd in sexual intercourseSeg id.at 73, Pg. ID
1537.) He also heard sounds from K.8e(d. at 73-74, Pg. ID 1538-39.) Petitioner
was accustomed to interpreting K.Ra®od from sounds that she made and the
sounds he heard indicated she was not hajgeg.id.) Petitioner testified that he
became concerned and so hecéal his way into the homeSs id. at 76, Pg. ID

1541.)

2 Petitioner’s mother, Deborah Rhines, alsstified for the defense at trial. She
testified that, during the relevant timerioel, Petitioner lived both at her home and
the home on Michelle DriveS¢e ECF #8-15 at 14-15, Pg. ID 1479-80.)
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Once inside, Petitioner headed to tleglroom. There, he found three people
lying in Jamie’s bed: Jamie, K.R., and Daniefee(d. at 77-78., Pg. ID 1541-42.)
Petitioner testified that Danglgenitals were aboutxsinches from K.R.’s face.
(Seeid. at 78-79, Pg. ID 1542-43.) Petitioner thian to the kitchen to grab a knife.
(Seeid. at 80, Pg. ID 1544.) He testified tHa felt he needed a knife because he
believed that K.R. was b® sexually assaultedSde id. at 81, Pg. ID 1545.)
Petitioner wanted to use the knife“get [Daniels] away from [K.R.].” Id. at 80,

Pg. ID 1544.) After Petitioner re-entertdte bedroom, Daniels “hopped up” over
Jamie and “locked upiith Petitioner. $eeid.) The two men then began fighting
at the end of the bed. During the fighaniels punched P&btner, and Petitioner
stabbed Daniels several timesedid. at 80-81, Pg. ID 1544-45.)

The fight then shifted down the hall into the kitche®ee(id.) Petitioner
grabbed another knife wherethentered the kitchen, ahd stabbed Daniels again.
(Seeid. 83-43, Pg. ID 1547-48.) He testified that Daniels also had a knife and was
attempting to stab him (Petitionerse€id.) At one point, Petitioner pushed Daniels
up against the refrigeraton@d believed that that causadnife to become embedded
in Daniels’ back. $ee id. at 84, Pg. ID 1548.) Petitioner denied that he stabbed
Daniels when Daniels’ backas turned to himSeeid. at 86, Pg. ID 1550.) Instead,
he claimed that he reached around Danie&k to stab him when the two were

fighting. (Seeid.)



After Petitioner stabbed Daniels, Dasiétft the home through the backyard
of a neighboring houseSge id.) Petitioner then also left the hom&egid. at 87,
Pg. ID 1551.) He drove to the farm where he worked and wrote a suicideSeete. (
id. at 93-96.) He called his mother amndhile on the phone wither, his brother
arrived at the farm and talkelsim out of killing himself. e id. at 100-02.)
Petitioner then surrendered to police anglega custodial statement in which he
admitted to causing Daniels’ deatBe€ id. at 103-05, Pg. ID 1567-69.)

C

Petitioner was charged with felony murder, Mich. nfpo Laws
8 750.316(1)(b), anfirst-degree home invasion, Mic@omp. Laws 8§ 750.110a(2).
Petitioner was tried beffe a jury in the Shiawasse@hty Circuit Court. The jury
convicted Petitioner of the lesser offensf voluntary manslaughter and acquitted
him of the first-degree home invasion dpar On January 22, 2010, the state court
sentenced Petitioner to sixteen years, eighiths to forty years imprisonment. The
Michigan Court of Appeals affined Petitioner’s convictioriReoplev. Rhines, 2011
WL 923531 (Mich. Ct. AppMarch 17, 2011), and the Michigan Supreme Court
denied Petitioner leave to appeReople v. Rhines, 489 Mich. 994 (July 25, 2011).

Petitioner now seeks habeas relief onghmunds that his trial attorney was
ineffective when he failed to (1) moverfoNA testing of blood splatter on the door

frame; (2) object when, during jury selextj the trial court told the prospective



jurors that Petitioner and his wife were tigiapart at the time dfie crime; (3) object

to the prosecutor’s closing argument; (4) object to the trial court’s continuing to
instruct the jury while a firalarm sounded; (5) object tioe trial court’s failure to

give a jury instruction on the use of deadly force in self-defense; (6) object to lead-
counsel’'s absence when the court respondedl jury note; (7) object to the trial
court’s failure to give a “no duty to rett®anstruction; and (8) object to the trial
court’s handling of jury’s questionSfe Petition, ECF #1 at Pg. ID 6-10.)

Petitioner first raised these claims time state trial court when he filed a
motion for relief from judgment after his direxgppeals were rejected. The trial court
concluded that Petitioner haaocedurally defaulted these claims under Michigan
Court Rule 6.508(D)(3) because he did mase them on direct appeal, and it
therefore denied the motiorgeg 12/18/12 Shiawassee Cir. Ct. Order, #8-19.) The
Michigan Court of Appeals denied Petitioner leave to appeale v. Rhines, No.
316739 (Mich. Ct. App. Apr28, 2014), as did the Michigan Supreme Cotzé
People v. Rhines, 495 Mich. 992 (Mich. 2014).

I

28 U.S.C. § 2254(d)(1), as amendedhmyAntiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”), limits dederal court’s reviewof constitutional
claims raised by a state prisoner in a halaetien where the clais were adjudicated

on the merits by the state courts. Und&DPA, relief is barred unless the state



court adjudication was “contrary to” orsted in an “unreasonable application of”
clearly established federaWa28 U.S.C. § 2254(d)(1). “Atate court’s decision is
‘contrary to’ . . . clearly established laivit ‘applies a rule that contradicts the
governing law set forth in [Supreme Courtes{5or if it ‘confronts a set of facts
that are materially indistinguishable fnoa decision of [the Supreme] Court and
nevertheless arrives at a resuffatient from [this] precedent.Mitchell v. Esparza,

540 U.S. 12, 15-16 (2003) (quotingilliams v. Taylor, 529 U.S. 362, 405-06
(2000)). “[T]he ‘unreasoride application’ prong diSection 2254(d)(1)] permits a
federal habeas court to ‘grant the wifitthe state court ientifies the correct
governing legal principle from [the SupreinCourt but unreasonably applies that
principle to the facts’ of petitioner’s casafiggins v. Smith, 539 U.S. 510, 520
(2003) (quotingWilliams, 529 U.S. at 413). “A state court’s determination that a
claim lacks merit precludes federal habe#isfreo long as ‘fairminded jurists could
disagree’ on the correctnesdioé state court’s decisiortdarrington v. Richter, 562
U.S. 86, 101 (2011) (quotingarborough v. Alvarado, 541 U.S. 652, 664 (2004)).
“Section 2254(d) reflects the view thatble@s corpus is a guard against extreme
malfunctions in the state criminal justices®ms, not a substitute for ordinary error
correction through appeal. . . . As a citioth for obtaining habeas corpus from a
federal court, a state prisoner must shibat the state coud’ruling on the claim

being presented in federal court was so lacking in justification that there was an error



well understood and comprehendedekxisting law beyond any possibility for
fairminded disagreementtarrington, 562 U.S. at 103.
1

When a petitioner’s claim is denied irat& court “due t@ state procedural
rule that prevents the state courts fromcteng the merits of the petitioner’s claim,
that claim is procedurally defaulted améy not be considerday the federal court
on habeas review.Seymour v. Walker, 224 F.3d 542, 50 (6th Cir. 2000) (citing
Wainwright v. Sykes, 433 U.S. 72, 80, 84-87 (1977)A court may ekuse such a
procedural default “only [if the Petitionen@ws] that were wasause for the default
and prejudice resulting from the default,tbat a miscarriage of justice will result
from enforcing the procedural @@ilt in the petitioner’s case I'd. (citing Sykes, 433
U.S. at 87, 90-91.)

As described above, Petitioner raidad ineffective assistance of counsel
claims for the first time in his post-cagtion motion for relief from judgment filed
in the state trial court. That court hélcht Petitioner’s ineffeove assistance claims
were procedurally defaulted under Migan Court Rule 6.508(D)(3) because
Petitioner had failed to raisedabe claims on direct appeaid becauskee had failed
to establish good cause for failing to do s8ee(12/18/12 State Ct. Opinion and

Order, ECF #8-19.) Thus, this Court canga@nt Petitioner habeas relief unless he
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can show cause and prejudice resulting ftbe default (or that a miscarriage of
justice will result). He has failed to do so.

As cause to excuse his procedural default, Petitioner argues that he did not
raise these issues on direct appeal because his appellate counsel sent him the
trial court record in Septemb2010, he discovered that temmipts from four pretrial
proceedings were not include8e¢ Petitioner’'s Reply Br., ECF #15 at Pg. ID 2240.)
He did not receive the transcripts until sometime after conclusion of his direct
appeal. Eeeid. at Pg. ID 2241.)

However,while Petitionermay not have had these transcripts until his direct
appeal ended, it is evident from therrespondence between Petitioner and his
appellate attorney that ft@ner’s appellate counsdid have these transcripts in the
course of representing Petitionertie Michigan Court of AppealsSe 11/15/11
Letter from Peter Jon Van Hoek to CHalines, ECF #15, Pg. ID 2269.) Because
Petitioner's appellate counskehd the transcripts, Petitioner cannot show that his
own lack of access to the transcriptéabBshes cause for failing to raise the
ineffective assistance of counsel claims direct review. And Petitioner is not
claiming that his appellat®@ansel was ineffective for failg to raise on direct appeal
trial counsel’s allege ineffectiveness.

Petitioner also does not satisfy thactual innocence” exception to the

procedural default rule. Under that exibep, “in an extraordinary case, where a

11



constitutional violation has probably resultedhe conviction of one who is actually
innocent, a federal habeas court may gfaabeas relief] evem the absence of a
showing of cause for the procedural defawMdirray v. Carrier, 477 U.S. 478, 496
(1986). In order to fall within this excepn, a habeas petitioner must show that “it
Is more likely than not that no reasonajoler would have convicted him” in view
of “new reliable evidence ... that was not presented at tisghlup v. Delo, 513
U.S. 298, 324, 327 (1995). Padiiter has failed to satisfy that burden. He has not
presented any new reliable evidence thatsha&ctually innocent of the crimes for
which he was convicted.

Accordingly, the Court declines to exsauthe procedural default. Petitioner
is therefore not entitled to habeas relief.

1V

Even if Petitioner’s procedural defaatiuld be excused, he would still not be
entitled to habeas relief on his inefige assistance ofotinsel claims. An
ineffective assistance of cowgisclaim has two componentSee Srickland v.
Washington, 466 U.S. 668 (1984). A petitionemust show that counsel’'s
performance was deficient and that tlediciency prejudiced the defensgeeid. at
687. To establish deficient represerati a petitioner must demonstrate that
counsel’s representation “fell below ahjective standard of reasonableness.’at

688. In order to establish prejudice, petitioner must show that, but for the
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constitutionally deficient representationeth is a “reasonable probability” that the
outcome of the proceedingowid have been differentd. at 694. None of
Petitioner’s claims satisfy tharickland standard.

First, Petitioner argues that his tcalunsel was ineffective for failing to move
for DNA testing of the blood splatter foua the kitchen door frame. He reasons
thatif testing showed the blood was Petitiondmis,self-defense theory would have
been bolstered. The problemth Petitioner’'s argument is that it is based upon mere
speculation. There is nothing in the rectwdsuggest that the DNA profile of the
door-frame blood splatter wouldyematched Petitioner’s rahthan the victim’s.
He, therefore, cannot show he was prajadiby counsel’s failure to move for DNA
testing of this sample.

Second, Petitioner maintains that counsas ineffective in failing to object
to the trial court’s remarks during juwpir dire that “Defendanand his wife were
living apart at the time of the occurrerwe in November, 2008nd the occurrence
happened in the home where the wife wessting...” (ECF #8-10, Pg. ID 61.)
Petitioner contends that trial counsel shdwdgte objected to this statement because,
in effect, it directed a verdict agatnsim on an essential element of the home-
invasion charge against him. Moreespically, under Michigan law, Petitioner
could not be convicted of first-degree homeasion if he resided in the Michelle

Drive home and that formeal part of his defens&ee People v. Toole, 227 Mich.
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App. 656, 659 (Mich. Ct. ApAal998.) However, Petitioneannot show he suffered
prejudice from counsel’s failure to objectttee trial court’'s remark. Petitioner was
acquitted of the first-degree home invasion cpar Moreover, the trial court later
properly instructed on the first-degree l®mvasion charge and the proper burden
of proof as to each elemer@ee Richardson v. Marsh, 481 U.S. 200, 211 (1987)
(“[J]uries are presumed follow their instructions.”).

Third, Petitioner claims counsel wagffective for failing to object when the
prosecutor called him a “liar” during clog argument. (PetitiolsCF # 1 at Pg. ID
10.) The prosecution noted that Petitidsestory had many gonsistencies and
evolved as he told it, and the prosecuimncluded that Petition@vas not telling the
truth. “[P]rosecutors can argue thecord, highlight the inconsistencies or
inadequacies of the defensd forcefully asserteasonable inferences from the
evidence.” Bates v. Bell, 402 F.3d 635, 646 (6th Cir. 2005.) In this case, the
prosecutor highlighted the inconsistenae$etitioner’s testimony and reasonably
argued that Petitioner was lying. Thatsweot improper. Petitioner therefore cannot
show that counsel was ineffective in failing to object.

Fourth, Petitioner argues that trial coelnrshould have objéed to the judge’s
decision to continue reading jury instriacts while a fire alarm was going offSeg
Petition, ECF #1 at Pg. ID 10.Jhe Court sees no indicati in the record that the

jury was unable to hear the instructions while the alarm sounded. Moreover, the trial
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court paused to ensure that the jurors vgtiledoing “okay” desfie the alarm. (ECF
#8-16 at Pg. ID 1747.) Furthermore, eqtor was provided with a copy of the
written instructions to follow along while éhjudge read the insictions, and each
juror was permitted to take the insttions into the jury room.See id. at 1735.)
Because the jurors were provided with wnttastructions and niror indicated an
inability to hear when thaugge paused the proceedingscheck if everything was
“okay,” the Court concludes that Petiier has not shown any prejudice resulting
from trial counsel’s failure to object.

Fifth, Petitioner argues that defensounsel was ineffective for failing to
object to the trial court’s failure to give amstruction on the wsof deadly force in
self-defense. See Petition, ECF # 1 at Pg. ID )9. Defense counsel and the
prosecution each requested this instructsee ECF # 8-18 at Pg. ID 1911, 1913),
but it was not given. No sicussions regarding the trial court’s decision not to give
this instruction were placed on the recoiefense counsel did not object to the trial
court’s failure to give this instructionfhe Court agrees with Petitioner that the trial
record contained enough evidence to suppssalf-defense instruction but disagrees
that counsel was ineffective for failing to ebjf to the trial court’s failure to give
such an instruction.

Under Michigan law, one acts lawfullg self-defense if he or she honestly

and reasonably believes that he is in darajeserious bodily harm or death, as
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judged by the circumstances as they appeardte defendant at the time of the act.
See Blanton v. Elo, 186 F.3d 712, 713, n.(6th Cir. 1999) (citing?eople v. Heflin,
434 Mich. 482, 456 N.W. 2d 10 (1990)). Peiiter's and Jamie’s testimony at trial
provided some support for a self-defenserutdion. For instance, Jamie testified
that when Petitioner burst into her bedrofamthe second time, and after he ripped
the covers off Daniels, Daniels jumpedf the bed and started fighting with
Petitioner. And Petitioner testified that Delsi punched him repeatedly and tried to
stab him.

However, the thrust dPetitioner’'s own testiony was that he acted protect
his daughter, not himself. Petitioner testified that hetrieved a knife to use against
Daniels as soon as he saw Damilging next to his daughter ardfore Daniels
jumped off the bed and came toward hiifhere is some obvious tension between
this testimony — i.e., that Boner grabbed a deadly weapbefore he personally
faced any danger — and a self-defense defersd given this tension, it was not
unreasonable for defense counsel to adapttfense-of-otheidefense instead of
(1) a self-defense defense or (2) a comioomeof both defensesVioreover, the fact
that the jury rejected Petitioner’s defertdesthers defense provides some indication
that they did not believe Petitioner andkas it unlikely that the jury would have
accepted a self-defense defense that réistiedige part upon Petitioner’s testimony.

In sum, while the record could have sugpdra self-defense instruction, Petitioner
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has not shown that counsel was unreasorfabRiling to object to the trial court’s
failure to give that instruction, nor hBsgtitioner shown a reasonable probability that
the result of the proceeding would have bd#gferent if that iinstruction had been
given.

Sixth, Petitioner argues that counals ineffective for fading to object when
the court responded to a note from the judyen lead defense counsel was not
present but co-counsel was. The jurprsitted notes to the court on two separate
occasions. The record shows that bdtibraeys representing Petitioner were present
when the court discussed the first note @ashe jury’s presence and when the court
responded to the first noteSeg ECF #8-16 at Pg. ID 1761-62.) With regard to the
second note, it is not clear whether battorneys were present. Only one of
Petitioner’s attorneys responded on the record, but this does not establish that only
one attorney was presenteg¢id. at Pg. ID 1764.) Petitiondnas not identified any
Supreme Court precedent requiring that ¢inéire defense team be present at all
proceedings before the court, and @Gmurt is unaware of any precedent requiring
as much. In addition, evehlead counsel was abseRetitioner fails tallege any
way in which he was prejudicday lead counsel’'s absence.

Seventh, Petitioner clainthat defense counsel waseffective in failing to
object when the trial court declined to instruct the jury that Petitioner had no duty to

retreat. The instructions as given diot impose upon Petitioner a duty to retreat.
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The instructions adequately informece tjury about Petitioner'slefense and that
Petitioner could take reasonable stepsototect his daughter if he reasonably
believed that she was subject to serious physical injury. Petitioner has not shown a
reasonable probability that the result of fhroceeding would have been different
had his attorney objected to the absence of the duty to retreat instruction.
Petitioner final claim concerns the trial court’s response to a jury note asking
for clarification on the difference betweémanslaughter and defense of others
(deadly force) if any.” (ECF #8-16 at Pg. 1I365.) The trial court responded to that
guestion by informing the jury that those concepts were defined in the written
instructions and referring the jury to those instructiofee (d.) The trial court also
invited the jurors to “powwow” in the jurlgox to construct a clearer question for the
court to considerl{.) The jury did so and presentee ttourt with another question.
(Seeid. at 1765-66.) The basisrf@etitioner’'s challenge is somewhat unclear. As
best the Court can discern, he challengesirkitation to the jury to confer in the
jury box as a violation of the principleatjury deliberations shall remain private
and secretSee United Sates v. Olano, 507 U.S. 725, 737-381993). However,
Petitioner fails to show that anyone time courtroom could overhear the jurors’
discussion while they were “huddle[d]” together. (ECF #8-16 at Pg. ID 1765.) Nor
has he identified any prejudice resulting frime jury’s brief discussion in the jury

box. Defense counsel was thereforeineffective in failing to object.
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The Court concludes that Petitioner'siols lack merit and that he is not
entitled to federal habeas rélieAccordingly, the CourDENIES andDISMISSES
the PetitionW1TH PREJUDICE.

Before Petitioner may appeal theout's decision, a certificate of
appealability must issu&ee 28 U.S.C. § 2253(c)(1)(a); #eR. App. P. 22(b.) A
certificate of appealability may issue “onfythe applicant hasnade a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2.) When a
court denies relief on the merits, the dabsal showing threshold is met if the
petitioner demonstrates that reasonablesisinivould find the court’s assessment of
the claim debatable or wronfee Sack v. McDanidl, 529 U.S. 473, 484-85 (2000.)
“A petitioner satisfies this standard by damstrating that ... jurists could conclude
the issues presented are adequate serde encouragement to proceed further.”
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).

The Court concludes thBetitioner has failed to demonstrate that jurists could
conclude the issues presented here atequate to deserve encouragement to
proceed further. Accordingly, the CoENIES a certificate of appealability.

Although this Court has denied Petiter a certificate ohppealability, the
standard for granting an application for leave to proceéarma pauperis (“IFP”)

is lower than the standardrfoertificates of appealabilitysee Foster v. Ludwick,
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208 F.Supp.2d 750, 764 (E.D. Mich. 2002) (citungted Satesv. Youngblood, 116
F.3d 1113, 1115 (5th Cir. 1997)). While atderate of appealability may only be
granted if a petitioner makes a substargfedwing of the denial of a constitutional
right, a court may grant IFP status if it finth&t an appeal is being taken in good
faith. See Foster at 764-65see also 28 U.S.C. § 1915(a)(3Fed. Rule App. Proc.
24(a). Although jurists of reason could ndebate this Court’'s resolution of
Petitioner's claims, the issues Petitiongises are not frivolous. Therefore,
Petitioner could appeal this Court’'s daon in good faith. The Court therefore
GRANTS Petitioner leave to proce@aforma pauperis on appeal.

ITISSO ORDERED.

$Matthew F. Leitman

MATTHEW F. LEITMAN
Dated: August 7, 2017 UNITED STATES DISTRICT JUDGE

| hereby certify that a copy ofa@tforegoing document was served upon the
parties and/or counsel of record ongist 7, 2017, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(810)341-9764
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