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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PRIME RATE PREMIUM FINANCE
CORPORATION,

Plaintiff, Case Number 14-12397
Honorable David M. Lawson
V.

KAREN E. LARSON, Individually and as
Personal Representative of the Estate of
KEITH A. LARSON, Deceased,

Defendants.
/

ORDER DENYING DEFENDANT'S MOTION FOR CONTINUANCE AND
GRANTING PLAINTIFF'S ORAL MO TION FOR DEFAULT JUDGMENT

A jury trial in this case was scheduledaegin at 8:30 a.m. on August 14, 2018. The case
had been scheduled for trial on five previoasasions, but adjourned at the defendants’ request,
sometimes over the plaintiff's objection. On the eve of trial, defendant Karen Larson (for herself
and as personal representative of her deceased husband’s estate) filed a motion seeking an
adjournment of the trial for at least ninety dageging that her health presently renders her
physically unable to attend trial. The motiasas preceded by 12 daysthwa letter that the
defendant emailed to chambers demanding that the case be dismissed and asserting that she was
physically infirm. That letter was accompaniedabwork excuse slip purportedly issued by the
“Mathews Medical Center” in Troy, Michigan.

Larson did not appear for the scheduled trial at 8:30 a.m. The Court waited until
approximately 9:20 a.m. to provide her an opportuitpake an appearance. The Court thereafter
held a hearing on the defendants’ motion, giviragntiff’'s counsel an opportunity to respond and

move for relief in light of Ms. Larson’s absencEhe plaintiff opposed any further delays and then
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moved to strike the defendants’ answer to the amended complaint, strike their jury demand, enter
default against Ms. Larson, and proceed with a bench trial on damages. After making findings on
the record, the Court denied the defendants’ motion for a continuance. The Court also struck the
defendants’ pleadings in opposition to the amdnctamplaint, found the defendants in default,
determined that the materidlemations in the amended comipliawere admitted, and granted a
default judgment. Although the plaintiff sought ascertain in the amended complaint, the Court
acquiesced to the plaintiff's request to offer evimkeaf damages, and thgranted an award in the
amount requested in the amended complaint for the reasons stated on the record and those
summarized below.
l.

“[T]he district court enjoys ‘a greaedl of latitude’ in scheduling mattersGerber v. Veltr;
702 F. App’x 423, 428 (6th Cir. 2017) (quotiktprris v. Slappy461 U.S. 1, 11 (1983)). The denial
of a request to adjourn a trial is erroneous yahthere is an unreasoning and arbitrary insistence
upon expeditiousness in the face of a justifiable request for deldyd. (citing Franklin v.
Bradshaw 695 F.3d 439, 452 (6th Cir. 2012). There is no “mechanical test[]” applicable to a
request for a continuanckoid. (quotingUngar v. Sarafite376 U.S. 575, 589 (1964)). Instead, the
propriety of the Court’s exercise of discretion when faced with a continuance rsetdkssociated
Gen. Contractors of Ohio, Inc. v. DrahiR14 F.3d 730, 738 (6th Cir. 2000) (stating that “[t]he
denial of a motion for continuance is . . . reviei@dabuse of discretion”), “must be found in the
circumstances present in every case, particulartg@nmreasons presented to the trial judge at the

time the request is deniedzerber, 702 F. App’x at 428 (quotingngar, 376 U.S. at 589).



There are several reasons why the Courtdwasd that Larson has not presented a valid basis
for adjourning the trial yet again. Larson’s principal excuse for not attending the trial focused on
her physical condition. She alleged that sheswdfired a fall some weeks earlier at the Oakland
County, Michigan probate court while litigating anatheatter, and that she fractured her ribs and
struck her head. When she made that assertion @xibarteletter emailed to the Court on August
1, 2018, the Court responded with an order dock#tiatgetter, cautioning Larson against such one-
sided contacts, and warning her that if she intdridenake a formal request for relief, it must be
by motion and properly supported by pro&eedkt. #159.

As noted above, Larson’s letter included a work excuse slip allegedly from the “Mathews
Medical Center” in Troy, Michigan. The slip lacked an identifiable signature and apparently was
drafted by two individuals with &erent handwriting. The slip wakated “7/27/18,” and stated that
Larson “will need to be off work for a month tiBig] 8/27/18.” Larson’s mton for continuance
was accompanied by an unsigned letter stampedhdthame “Dr. Mazin Yonan.” That letter was
typed on letterhead of the “Mathew’s Medical Cehtire clinic’'s name was spelled differently on
the letter and on the work excuse slip. Moreother|etter itself used terminology and phrasing that
are atypical of a doctor’'s note. The letter made reference to a police report that documented
Larson’s fall at the Oakland Courntgurt. However, there was police report presented with the
motion or otherwise, or any other proof that the fall accident had occurred.

The Court has good reason to question the autligrdaf¢che work excusslip and the letter
based on their facial inconsistencies and cont&hat’s more, though, is that the plaintiff has
accused Larson in its amended complaint ofif@ggpremium finance applications of Larson’s

insurance customers, and those allegationsvatesupported by the plaintiff's evidence and a



finding by the Michigan Insurance Commissionere Excuse slip, the letter, or both likely are not
genuine; rather, they appear to be another mtoaiuLarson’s invention. They do not constitute

sufficient proof of Larson’s incapacitating injuriesarson has not backed up her claim of physical
incapacitation adequately as a justifiable request to delay the trial.

Larson’s eleventh-hour request for another triggachment also is part of a pattern of delay
through which she has sought to avoid confrontingkhietiff's allegations of fraud leveled against
her. The original complaint in this casesdded on June 19, 2014. On July 25, 2014, Ms. Larson
and her now-deceased husband Keith Larsod &lgoluntary petition for Chapter 13 bankruptcy
protection in this district. On August 5, 2014, @rurt entered an order staying the case during the
pendency of the Larsons’ bankruptcy proceedasgsequired under the Bankruptcy Codeel 1
U.S.C. § 362(a)(1). On December 29, 2014, the plaintiff moved to reopen the case after learning
that the bankruptcy court dismissed the Larsons’ petition earlier that month under 11 U.S.C. §
1307(c) for failure to comply with bankruptcy pexdures. The Court granted the motion, reinstated
the case, and directed the clerk’s office to issue new summonses.

On February 5, 2015, the Clerk of Court entered default against the Larsons for failure to
plead and otherwise defend. The plaintiff subsequently moved for default judgment, and the
defendants moved to set aside the clerk’s entdetdult. The defendants, who were represented
by attorney Dean Koulouras at the time, assetttiatl the plaintiff never personally served Ms.
Larson with copies of the summons and complaint. They argued that service was effectuated
improperly on Mr. Larson, who sufied from dementia and was incompetent to accept service on

behalf of the defendants. After hearing argutfieem both sides on the cross motions, the Court



entered an order granting the defendants’ motisetaside the clerk’s entry of default and denying
the plaintiff’s motion for default judgment.

On June 4, 2015, based on the stipulation of defense counsel, the Court allowed the
substitution of attorney Edward J. Gudeman as adwisecord for the defendants in place of the
defendants’ first attorney, Dean Koulouras. Jone 18, 2015, attorney Mark B. Dickow filed an
appearance as co-counsel for the defendaftsund that time, the Court entered a scheduling
order, closing discovery on December 31, 2048 setting a trial date of June 14, 2016. The
plaintiff filed an amended complaint on July 10, 2015, which the defendants timely answered. The
defendants’ answer included a jury demand.

OnJanuary 14, 2016, the defendants’ secoraf Eetryers, attorneys Gudeman and Dickow,
moved for permission to withdraw as counselifi@ defendants, citing, among other concerns, that
the Larsons falsely accused courtgelirongdoing and failed to adherethe terms of their retainer
agreement. The Court granted the attorneys’ request and allowed the defendants to obtain
replacement counsel by February 25, 2016, staymgdbke until that date. On February 23, 2016,
the parties filed a stipulation to extend the stag the deadline for the defendants to obtain new
counsel. The stipulation explained that Ms. bats medical condition impaired her ability to hire
replacement counsel and that an upcoming surgery would further impede her search. The Court
granted the parties’ request and extended the stay and deadline to obtain new counsel to June 1,
2016. In early June 2016, attorneys Samuel Gun and Martin Leaf filed appearances on behalf of the
Larsons. The Court thereafter entered an amesclestuling order, setting a trial date of January

31, 2017.



Things appeared to be going smoothly &short while as the case proceeded through
discovery and the filing of dispositive motions and motiarisnine. However, on January 6, 2017,
the defendants filed an emergency motion to adjourn trial. In addition to defense counsels’
scheduling conflicts, the motion indicated that Marson’s health dramatically deteriorated in
December and that he was on life support. Thendints provided verified medical documentation
to support their request. The plaintiff opposedrtimtion, noting that at that point, trial had been
delayed approximately six months. The Court nevertheless granted the defendants’ request and
adjourned the trial to May 30, 2017.

On March 2, 2017, attorneys Gun and Leaf fagdint motion to withdraw as counsel for
the defendants. The attorneys alleged that a¢aljirreconcilable breakdown in the attorney client
relationship” made continued representation iggdae, noting that the issue was not a matter of
remuneration. Seedkt. #101. Ms. Larson filed a rambling response, asserting, among various
allegations, that Mr. Gun and Mr. Leaf harassed intimidated her. After a hearing on the
attorneys’ motion and reviewing the parties’ submissions, the Court found that Mr. Gun and Mr.
Leaf had established good grounds to support their withdrawal. The Court once again stayed the
case and allowed the defendants to obtain replacement counsel by May 25, 2017.

On June 2, 2017, the defendants filed a aafpgnother voluntary petition for Chapter 13
bankruptcy, prompting the Court to administratjvelose the case for a second time. Despite the
closed status of the case, Msrdan filed a “motion for relief’ requesting that her former attorneys
Gun and Leaf be fined and required to pay Mr. Larson’s medical bills, as they were allegedly
responsible for his incapacity. At the time, Mr. Larson had been on life support for approximately

six months. The Court construed Ms. Larson’s retjag seeking relief from the order allowing Mr.



Gun and Mr. Leaf to withdraw. The Court dethiMs. Larson’s motion, noting that her factual
assertions were shambolic and that she failegtablished good grounds for granting the relief she
sought. The Court also found that Ms. Larsonsdanitted an audio tape recording of a meedting
to support her claims against Leaf and Gunilmattthe tape’s provenance was “dubiouseeadkt.
#142.

On December 18, 2017, the plaintiff filed a motion to reinstate the case as the bankruptcy
court had once again dismissed the Larson’s petunder 11 U.S.C. § 1307(c). In its motion, the
plaintiff also notified the Court that Mr. Lars passed away on August 2 and that Ms. Larson had
been appointed personal representative oéstigte. On January 4, 2018, the Court reopened the
case and directed the parties to appear &ats conference on January 29. Ms. Larson did not
attend the conference. The Coamce again entered an amended scheduling order, setting trial to
begin on April 24, 2018. Ms. Larson thereafter was substituted as personal representative of the
estate of Keith A. Larson, in place of her husband.

When the Court learned that Ms. Larsibed a third bankruptcy petition on March 28, 2018,
the Court entered an order staying the case, but this time for only 30 days because Larson had filed
an earlier bankruptcy petition within the past ye&eell U.S.C. 8 362(c)(3)(A). The Court
ordered that the stay would be lifted on Ag8lunless extended upon motion by a party or further
order of the Court. Consistewith its stay order, the Court adjourned trial to May 22, 2018. On
April 30, Ms. Larson filed a motion to continue the stay, asserting that her bankruptcy petition
would be resolved on the merits this time, batisg no relevant grounds for granting a continuance.

The Court denied Ms. Larson’s request and direéted_arson to furnish to plaintiff's counsel any



contribution to the proposed joint final pretriatler she wished to present at trial by May 11, as
required by the scheduling order.

On May 16, Ms. Larson filed a motion to postpone trial by at least 30 days, this time
indicating that her son, Brandon Larson, remained in critical condition following a serious car
accident on April 24. Ms. Larson represented thatcsluld not prepare for trial as her son was on
life support and required around-the-clock care. Her request was supported by reliable
documentation that confirmed Brandon’s fragileest&ympathetic to Ms. Larson’s circumstances
but aware of the mounting prejudice to the plaintiff, the Court adjourned the trial to August 14,
2018. Inits order, the Court expressly notedrnibadditional continuances would be granted. The
Court’s final pretrial order further directed the parties to confer and submit all trial documents by
August 1. Ms. Larson refused to cooperate.

With trial looming, Larson filed the present continuance motion. It represents another
attempt to delay this trial further. And it fallstiin a pattern of delaying tactics that have included
other or exaggerated medical excuses, fomemtisgutes with the last five lawyers who have
attempted to represent Ms. Larsabuising the bankruptcy process, and presentation of questionable
and inauthentic evidence to support arguments favoring delay. The Court finds no merit in the
present motion and will deny it.

Il.

On August 14, 2018, plaintiff's counsel appeare@€aourt at 8:00 a.m. prepared for trial.

Because Ms. Larson failed to appear, the plaimd¥ed to strike her pleadings in opposition to the

amended complaint and proceed to a hearing on damages.



As the Court noted in a previous order, failure to obey a pretrial order or to participate
meaningfully in a pretrial conference may resugtanctions, including the entry of default judgment
against the disobedient party. Fed. R. Civ. P. 16(f), 37(b)(2)(A)(vi). “[Dl]istrict courts have
discretion to decide if there is a pattern of delay or a deliberate refusal to comply with court orders
or directions that justifies a sanctiorlnited States v. Samanied@#5 F.3d 1280, 1284 (11th Cir.
2003). In determining whether default judgmemigpropriate, courts are to consider the following
four factors: “(1) evidence of willfulness or badffa (2) prejudice to the adversary; (3) whether the
violating party had notice of the potential sanction; (4) whether less drastic sanctions have been
imposed or ordered.Phillips v. Cohen400 F.3d 388, 402 (6th Cir. 2005) (citiBgss v. Jostens,

Inc., 71 F.3d 237, 241 (6th Cir. 1995)%ee also Federal Ins. Co. v. Fairbothaxio. 16-11390,
2017 WL 4163643, at *1 (E.D. Miclsept. 20, 2017) (“[D]efault judgment as a sanction is most
appropriate where there is a pattern of non-compliance with court orders.”) $@tiag& Exchange
Comm’n v. Hollywood Trenz, In202 F.R.D. 3, 7 (D.D.C. 2001)).

Larson’s failure to appear at trial, and her saifto cooperate with plaintiff’'s counsel in the
preparation of trial documents was willful. Larsord@ao attempt to prepare or be present for trial.
The pattern of delay and avoidance noted above stgyge intention to interfere with the orderly
scheduling of the disposition of this case atcaldts — even to the extent of presenting false
evidence to the Court. That amounts to bad faith.

The plaintiff has expended considerable eféortl resources readying itself for trial on at
least five separate occasions. In responditigetalefendants’ motion, plaintiff’'s counsel observed
on the record that her client’s representativieg was present in the courtroom, had traveled from

South Carolina to testify, and that another witness was scheduled to arrive later that morning.



Plaintiff’'s counsel also noted that Ms. Larson haticooperated in discovery and failed to prepare
jury instructions and trial documents. The defendants’ failure to cooperate and participate in the
proceedings even up to the brink of trial caused the plaintiff considerable prejudice.

Larson was well aware that her refusal to comybh the Court’s orders could result in a
default judgment against her. As noted abare August 1, Larson emailed the Court a letter,
apparently dictated by her, representing thathsttesuffered a serious slip and fall injury in July
that prevented her from attending trial. As mentioned earlier, the excuse slip accompanying the
letter was of questionable authenticity. The commaiion was not filed on the docket. In its order
directing the Clerk of Court to file Ms. Lars@torrespondence on the docket, the Court indicated
that absent a proper motion supported by redidbcumentation, trial would proceed on August 14.
The Court also explicitly warned Ms. Larson tfature to abide by the Court’s orders or appear
in court as directed would be met with sevaarctions, including entry of default judgment in favor
of the plaintiff. Despite the Court’s final admehment, Larson failed to appear for trial. Although
she has been representing herself in the later stddlss lawsuit, and in some quarters she has
been allowed considerably more latitude graattorney might expect to receivptd selitigants
are [still] subject to the Federal Rules of ICRrocedure, including sanctions for misconduct and
for failure to comply with court orders.Maus v. Ennis513 F. App’x 872, 878 (11th Cir. 2013)
(citations omitted).

Lesser sanctions have been considered in the past when the defendants in this case have not
adhered to the rules of procedure and the ordegrsso€Court. However, no other sanction short of
a case-dispositive order will bring the defendantsantapliance and move this case to disposition.

See Maus513 F. App’x at 879 (“Nothing in the recosdggests that a lesser sanction would have

-10-



been adequate, as [the sedefendant] had already been adnstweid for his misconduct, and the
court repeatedly warned him that further roisduct could result in sanctions, including a default
judgment.”). A court may impose amray of sanctions if a party “fails to appear at a scheduling or
other pretrial conference” or “fails to obey a siiéng or other pretrial order.” Fed. R. Civ. P.
16(f)(1)(A), (C). Those sanctions include “stnipleadings in whole an part,” and “rendering
a default judgment against the disobedient pafégd. R. Civ. P. 37(b)(2)(A)(iii), (vi). Larson has
exhibited conduct that undermines the integrity efjtidicial process, and she has been determined
to derail the proceedings. The defendants’ answtbe amended complaint will be struck; a default
judgment is justified.

.

The amended complaint alleges four counts: Defalcation (Count 1); Fraud (Count II);
Conversion (Count 11), and Negligent Supervision (Count IV). In essence, the plaintiff contends
that Karen and Keith Larson (owners and operaibtarson’s Insurance Solutions Agency, Inc.)
perpetrated a fraudulent scheme described in the amended complaint. The scheme consisted of
presenting phony insurance premium finance apptinatto the plaintiff, not applying those loan
proceeds to pay for the insurance policies, an#gtoty the money instead. The plaintiff alleges
in the amended complaint that the defendants failed to apply or repay loan proceeds totaling
$321,510.16, and converted those funds to their own use. Count Il of the amended complaint
alleges both common law and statutory conegrsiUnder Michigan law, a person who suffers
damages caused by another person converting pydpdris or her own use “may recover 3 times
the amount of actual damages sustained, plsts@nd reasonable attorney fees.” Michigan

Compiled Laws § 600.2919a(1).
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Once the defendants’ answer is struck, all the well-pleaded allegations of the amended
complaint are taken as true. Under some circumstances, the Court must conduct a hearing to
determine the amount of damageéee Antoine v. Atlas Turner, In66 F.3d 105, 110 (6th Cir.

1995). For instance, a hearing is required “[wghdamages are unliquidated,” since a default
would result only in the admission of liabilitybid. But here, the damages are set forth explicitly
in the amended complaint, which asks foswan certain. Therefore, no damages hearing is
necessary.Marcus Food Co. v. DiPanfil671 F.3d 1159, 1172 (10th Cir. 2011) (noting that a
damages hearing on a default judgment is not negegsdne amount claimed is a liquidated sum
or one capable of mathematical calculatiod&mes v. Framé F.3d 307, 310 (5th Cir. 1993) (“As

a general proposition, in the context of a défiaalgment, unliquidated damages normally are not
awarded without an evidentiargéring. That rule, however, ialgect to an exception where the
amount claimed is a liquidated sum or one capable of mathematical calculation.”).

Nonetheless, the Court heard testimony from Patti Smith, a senior vice president of the
plaintiff corporation, who described the unpaithibaes on the 14 premium finance agreements that
were part of the defendants’ fraudulent schefitee amount owing was identical to the sum stated
in the amended complaint. The Court also déastimony from the defendants’ former employee,
Joanna Dellin, who explained in some detail thatlMsson orchestrated the scheme to defraud the
plaintiff, and that she used the proceeds to pay other business and personal expenses. The Court
found that the proofs supported the prayerétief in the amount of $321,510.16, and that all the

elements for statutory conversion were satisfied.
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V.

For the reasons stated above, the defendanéstwd convinced the Court that a good reason
existed to adjourn the trial once more. Théddants have not offered good reasons for their
failure to cooperate in the preparation of trial documents appear at trial. All the relevant factors
favor entry of a default judgment against the ddémts for their failure to appear and otherwise
comply with the Court’s orders.

Accordingly, it iSORDERED that the defendant Karen Larson’s motion for continuance
[dkt. #165] iSDENIED.

It is furtherORDERED that the plaintiff's oral motiofor default judgment [dkt .#166] is
GRANTED for the reasons stated on the record.

It is furtherORDERED that judgment will enter in favor of the plaintiff and against the
defendants in the amount of three times the actual damages stated in the amended complaint and
established by the testimony, totaling $964,530.48.

It is furtherORDERED that if the plaintiff seeks attoey’s fees, it may file a motion under
Federal Rule of Civil ProceduBel(d) within the time allowed by #t rule and the Eastern District
of Michigan Local Rule 54.1.2.

s/David M. Lawson

DAVID M. LAWSON
United States District Judge

Dated: August 16, 2018
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