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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

TIMOTHY KERRIGAN et al,

Plaintiffs, CasdNo. 14-cv-12693

Hon. Matthew F. Leitman
V.

VISALUS, INC. et al,

Defendants.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTIONS TO DISMI SS (ECF ##35-37) AND DIRECTING
PLAINTIFES TO FILE AN AMENDED COMPLAINT

In 2012 or 2013, Plaintiffs TimoyhKerrigan, Lori Mikovich, and Ryan M.
Valli (collectively, “Plaintiffs”) each pal money to Defendant ViSalus, Inc.
(“ViSalus”) for the opportunity to sell Vidas' weight-loss prducts. Plaintiffs
now allege that they lost the money that tpayd to ViSalus. Plaintiffs claim that
ViSalus operates a pyramid scheme.

In this action, Plaintiffs assert claims against ViSalus and numerous
allegedly-related parties (collectively, the “Defent&d) for violations of the
Racketeer Influenced and Corrupt Orgaions (“RICO”) Act, 18 U.S.C. § 1961
et seg. and various Michigan state lawsSethe “Complaint,” ECF #1.) The

Defendants have moved to dismissSeéthe “Motions,” ECF #35-37.) For the
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reasons explained below, the Motions GRANTED IN PART andDENIED IN
PART. Plaintiffs are directed to file ahmended Complaint as set forth below.

RELEVANT FACTUA L ALLEGATIONS *

A. ViSalus
ViSalus is a retailer of powdered \ght-loss shakes and products. The

company is headquartered in Troy, MichiganSed Compl. at 1, 11, 52.)
ViSalus maintains a network of “individupromoters” (“IPs”) who sell ViSalus’
weight-loss products and recrather IPs to do the sameSede id.at 167-68.)
ViSalus pays each IP commissions anddonuses for selling the weight-loss
products and for recruiting new IPsSefe id.at 173-74.) The system through
which IPs earn commissionador bonuses for sales aretruitment is hereinafter
referred to as the “ViSalus Program.”

B. How the ViSalus Program Works

1. ViSalus Promotes the Opportunityto Enroll in the ViSalus Program

ViSalus advertises the chance to enasllan IP in the ViSalus Program as a
“business opportunity” with tnlimited earning potential.” 1d. at 1193, 101.)
Among other things, ViSalus claims that iBs can earn thousands of dollars per

month through the ViSalus Program aade eligible for bonuses of up to

! For purposes of the Motions, the Courtegts as true the factual allegations in
the Complaint.



$1,000,000. %ee idat 1196-102.) ViSalus also touts that it has given away more
than 600 BMW automobiles to successful IPSeq idat 103.) ViSalus promotes
the ViSalus Program through social dre Internet advertisements, and
promotional videos. See idat 1194, 9801, 113-14.)

ViSalus also relies on its network s to advertise the ViSalus Program.
(See id.at 1125.) ViSalus encourages IPshtst “challenge paéies” for friends
and family to encourageem to enroll as IPs.Sge id. In addition, ViSalus urges
IPs to promote the benefits of becomiaug IP in the ViSals Program whenever
they sell ViSalus products to a customeBed id)

2. IPs Enroll in the ViSalus Program By Paying Money to ViSalus

A new IP must pay an enroliment feeMisalus in order to join the ViSalus
Program and thereby obtain the right to sell ViSalus’ produ8se {dat 168.) A
new enrollee can become a “basic” IP for $49, or the enrollee can pay $499-$999
for “distribution kits” thatinclude product samples.Sé€e id.  In addition, new
IPs are automatically subscribed toSdius’ proprietary website for $29 per
month. Gee idat 1168-69.) Upon enroliment, new IPs are also given the option
to purchase a recurring auto-shipment adbaus shakes for $49-$250 per month.

(See idat 7168-69.)



3. ViSalus Compensates its IPsThrough Sales Commissions and
Recruitment Bonuses

ViSalus compensates IPs enrolled ia #iSalus Program in three ways: (1)
commissions for selling ViSalus products, (2) bonuses for recruiting other people
who enroll as IPs, and (3) commissioasd/or bonuses for product sales and
recruitment by the new recruits whomethP enrolls into the ViSalus Program.
(See idat 1173-74, 78.)

First, “active” IPs receive commissiofrem ViSalus for their monthly sales
of ViSalus weight-loss products.Sé€e id.at {73.) In order to remain “active” —
and thus, eligible to receive commisson an IP must gendeasales of $125 per
month. Gee id. ViSalus pays commissions ol sales by an active IP in excess
of $200 per month. See id. An IP earns a 10-percent commission on monthly
sales between $201 and $500; 15-pdraem monthly sales between $501 and
$1,000; and 20-percent on monthlyiesabetween $1,000 and $2,5005e¢ id).
Thus, for example, an active IP wouleteive $30 in commissions for generating
$500 in monthly sales; $105 in commissidms$1,000 in monthly sales; and $405
in commissions for $2,500 in monthly saleSe¢ id)

Second, ViSalus pays IPs bonusesteglao the recruitment of new IPs.
(See idat 74.) For instance, ViSalus pay$-ast Start Bonus” ranging from $50
to $180 whenever an IP enrolls a new wédcwho purchases a distribution Kit.

(See id.at 76.) In addition, ViSalus offe a “First Order Bonus” equal to 20
4



percent of the initial sale that dR makes to a new enrolleeSee id.at 175.)
ViSalus also earmarks two percent of revenue to the “Rising Star Weekly
Enrollers Pool,” which is pd out on a weekly basis IPs who qualify by, among
other things, recruiting three new IPs into the ViSalus Progréee (d.at 80.)
An IP who qualifies for the “Rising Star WdgkEnrollers Pool"is guaranteed to
receive at least $75 per weelSeg id)

Finally, ViSalus rewards an IP for saieshis or her “downline” — i.e., sales
by recruits whom the IP directly or indctly enrolls into the ViSalus Program.
(See idat 178.) ViSalus pays each IP a&dim Commission” equal to five percent
of the sales revenue generhtaey every recruit that th# directly enrolls in the
ViSalus Program (the “first-level downline”).Sée id. ViSalus also pays each IP
a five percent “Team Comssion” on sales by new IPs recruited by his or her
first-level downline (the “scond-level downline”). See id. IPs can earn
additional bonuses for sales fanthdown his or her downline. Sge id. For
instance, ViSalus states that “[i]f yqersonally sponsore8@ [a]ctive [IPs] who
each have 3 customers on a $49 [auiprabnt] every month, and duplicated that
effort through 8 levels of referral, you would e&n2,324 per monthjust from

your Team Commissions!”ld. at §79 (emphasis in original).)



4. The Market for the ViSalus Program is Saturated, and Most IPs Lost
the Money that They Paid to ViSalus

As a result of the emphasis that ViSalus places on recruitment, ViSalus has
“attracted well over 100,000” IPs into the ViSalus Prograld. &t 16.) However,
the market for the ViSalus Program is ntsaturated” and the number of IPs has
dropped precipitously. Id. at 1134.) “All or virtually all of the IPs who were
recruited between 2010 and 2013 ... lostitthmoney paid to ViSalus for the
‘business opportunity.” I¢l. at 1136.) Meanwhilehigh-level IPs and ViSalus
insiders have profited handsomely througinerous employment contracts and/or
by selling their interests in the companye¢ idat 1122-31, 136.)

C. The Parties in this Action

1. The Plaintiffs

In 2012 or 2013, Plaintiffs each paidSélus at least $499 in order to enroll
as IPs in the ViSalus ProgramSef id.at 11/8-10.) Plaintiffs allege that they lost
the money that they paid to ViSalusSeg idat 1136.) Each Plaintiff is a resident
of Michigan. Gee idat 18-10.)

2. The Defendants

Plaintiffs bring this action against 3ifferent defendants (collectively, the
“Defendants”). The Defendants and thelleged connections to the ViSalus

Program are as follows:



a. ViSalus and its Corporate Shareholders

Plaintiffs have named ViSalus and thomempanies that directly or indirectly

own shares in ViSalus as defendantSeq id.at 1111-14.) Defendant ViSalus

Holdings, LLC (“ViSalus Holdings”) directhowns or owned shares of ViSalus.

(See id.at 12.) DefendantRopart Asset Managemeiiund, LLC (“Ropart

Asset”) and Ropart AsseManagement Fund Il, LLC(“Ropart Asset II”)

(collectively, the “Ropart Entities”) are Connecticut-based private equity funds that

own or owned shares in ViSalus and/or ViSalus Holdin§ee (dat 7113-14.)

b. The Individual Insider Defendants

Plaintiffs also name as defendants fimdividuals who own an interest in

and/or hold an executive role with ViSalasd/or ViSalus Holdings (collectively,

the “Individual Insider Defendants”):

Defendant Robert GoergeByr. (“Goergen Sr.”) is a partial owner of the
Ropart Entities. See idat 115.) Goergen Sr. serves on the executive board
of ViSalus and has appeared in ViSalus-sponsored vid&es i@

Defendant Todd GoergenGbergen”) is the Chief Operating Officer of
ViSalus. Gee id.at 116.) In addition, Gogen is or was employed by the
Ropart Entities. $ee id).

Defendant Ryan Blair (“Blair”) isthe Chief Executig Officer and a
shareholder of ViSalus.Sége id.at 117.) Blair identifies himself as one of
the founders of ViSalus.Sée idat 19.)

Defendant Nick Sarnicola (“Sarmi@a”) is a “Global Ambassador” for
ViSalus. Gee idat 118.) Sarnicola describes himself as one of the founders
of ViSalus, and he controls almost ércent of the company’s “downline.”
(See id. Sarnicola is also a shareholder of ViSaluSeg(id).

v



e Defendant Blake Mallen Mallen”) also identifies himself as one of the
founders of ViSalus. See id.at 119.) Mallen has a performance-based
contract with the company Sée id)

c. The IP Defendants
Plaintiffs also name as defendants 15 individuals who are paid to promote

the ViSalus Program (colldgely, the “IP Defendants™. (See id.at 722-31.)
Prior to becoming affiliated with Vi%as, many of the IP Defendants were
successful promoters for other companihat, like ViSalus, are “multi-level
marketing companies” that rely on proms to both sell products and recruit other
promoters. $ee id.at 1122-23, 25-26, 28-31.)ViSalus has given certain IP
Defendants special incentive payments lasl preferentially moved them “upline”
of other IPs enrolled in the ViSalus PrograrBed idat 1122-23, 28-31.) Many of
the IP Defendants operate their owabsites promoting ViSalus.Sée idat 1122,
25-27, 30-31.) Some of the IP Defendaate featured in ViSalus promotional
materials touting their financial success by, among othagshiholding large,
cardboard checks in amounts ramgifrom $250,000 to $1,000,000S4e id.at

19126, 29-30.)

2 The IP Defendants are Jason O'BoKyle Pacetti, Jr., Anthony Lucero,

Rhonda Lucero, Joshua Jackson, Radaekson, Michael Craig, LaVon Craig,
Jake Trzcinski, Tara Wilson, Lori Pi#lif Frank Varon, Timothy Kirkland, Holley
Kirkland, and Aaron Fortner.



d. The Corporate Promoter Defendants
Plaintiffs name as defendants fiveompanies that are “significant
distributors for ViSalus” (collectively, the “Corporate Promoter Defendants$d). (
at 1134-38.) Four of the Corpord@®eomoter Defendants — Mojos Legacy, LLC;
JakeTrz, Inc.; Residual Marketing, Inand Freedom Legacy, LLC — are owned by
one or more of the IP Defendants (thle Corporate Promoter Defendants”)See
id. at 1934-35, 37-38) The Corporate Promoter fdéadants are the “vehicle[s]
through which [certain] proceeds from t&alus [Program] havbeen funneled.”
(1d.)
The final Corporate Promoter Defendaealth Builder International LLC,
“was ordered to desist from selling ugigtered business opportunities by the State
of Washington and may norger be in operation.”ld. at 136.) The ownership of
Wealth Builder International LLC is unknownSéde id).
e. The Vendor Defendants
Finally, Plaintiffs name as deidants two companies that provide
technology services to ViSalus (theéhdor Defendants”).Defendant FragMob,

LLC (“FragMob”) was paid byiSalus to develop a obile phone application and

* Anthony Lucero and Rhonda Lucero arenmbers of Mojos Legacy, LLC; Jake
Trzcinski owns JakeTrz, Inc.; Aaron Foer owns Residual Mketing, Inc.; and
Timothy Kirkland and Holley Kirklad own Freedom Legacy, LLC.S¢e id.at
19134-35, 37-38.)



credit-card swipe devices that ViSalused in its business operation$Se¢ id.at
141.) Defendant iCentris “performs softe@aand database sexgs” for ViSalus.
(Id. at 142.) Specifically, iCentris “delop[s] custom datmse software for
tracking ... ‘upline’ and ‘downline’ das and calculate[sfommissions and
bonuses.” I@d. at 142.) Blair, Sarnicola, amdallen own interests in FragMob and
iICentris. Gee id.at 1141-42.) In addition, Gegen sits on FgMob’s board of
directors. $ee idat 741.)

PROCEDURAL HISTORY AND PLAINTIFES' CLAIMS IN THIS ACTION

Plaintiffs filed their nine-counComplaint on July 9, 2014.SéeCompl.)
Plaintiffs bring their claims on their own behalf and on behalf of a purported class
of all IPs in the ViSalus Program who suffered a financial loSge {dat 1138.)

Counts I-1ll of Plaintiffs’” Complaint allge federal RICO wlations. Count |
alleges that Defendants formed an entsgprm fact, operated an alleged pyramid
scheme, and participated in the enterptiiseugh a pattern abicketeering activity
in violation of 18 U.S.C. § 1962(c).S¢e idat 11184-85.) Specifically, Plaintiffs
allege that Defendants engaged imrewfraud and/or mail fraud and obtained
property through “inherently wrongful meansi violation of the Hobbs Act, 18
U.S.C. § 1951(b)(2). See idat 11168-73.) Count lllages that Defendants Blair,
Sarnicola, and Mallen received incorderived from the pattern of racketeering

activity and reinvested that income intee RICO enterprise in violation of 18
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U.S.C. § 1962(a). See idat 11186-88.) Count lllllages that (1) the Defendants
conspired to violate § 196&(and (2) Blair, Sarnical and Mallen conspired to
violate § 1962(a), each in violation of 18 U.S.C. § 1962(8ge(idat 11189-96.)

Count IV alleges sevdraiolations of the Michigan Consumer Protection
Act (“MCPA"), M.C.L. § 445.901et seq Plaintiffs contend that Defendants
violated M.C.L. 8§ 445.903 by “us[ing] dedem, false pretense, misrepresentation,
and omit[ing] key facts to induce [P]laiff§ ... to enter into an agreement with
ViSalus and suffer a financial loss thereby.Seé id.at 1202.) Plaintiffs also
assert that Defendants violated M.C.§8 445.903b by offeng unregistered
business opportunities to potehti®s for more than $500. Sée id.at 1203.)
Plaintiffs further claim that Defendantsolated M.C.L. § 445.911 by engaging in
conduct declared by a federal circuit confrbppeals or the United States Supreme
Court to constitute an unfair or deceptivade practice under 15 U.S.C. § 45(a)(1).
(See idat 1205.)

Count V alleges that certain f@adants were unjustly enriched.
Specifically, Plaintiffs contend that Vikes, the Ropart Entities, Georgen Sr.,
Goergen, Blair, Sarnicola, Mallen, e&hlP Defendants, and the IP Corporate
Promoter Defendants have each receivdzb@ntial payments from ViSalus or by
selling their interests in ViSalus.S¢e id.at 11211-213.) Plaintiffs contend that

“[t]he revenue that resultad these payments came frahe Plaintiffs and ... [i]t

11



would be unjust to permit #se [D]efendants to retaithese ill-gotten gains.” Id.
at 1215.)

Count VI alleges statutory and commiamwv conversion. Plaintiffs contend
that the Defendants violated M.C.B. 600.2919a and committed common law
conversion by “wrongfully ex¢fing] dominion over [P]laintiffs’ funds” — i.e., the
funds that Defendants allegedly induced Rl&s to pay in order to enroll in the
ViSalus Program. Iq. at 1219.)

Count VII alleges that Defendants engaged in a civil conspiracy to “obtain a
profit by way of a pyramid scheme.'ld( at 1225.)

Count VIII alleges violations of Michigan’s Franchise Investment Law
(“MFIL"), M.C.L. 8 445.1501 et seq Plaintiffs contend that Defendants’
promotion of the ViSalus Program constitlithe offering ofa franchise under the
MFIL, and that Defendants’ oaluct violated the MFIL. See idat 1233.)

In Count IX, Plaintiffs seek the iposition of a constructive trust and an
accounting “to identify the full amount” of Plaintiffs’ lossedd.(at 1241.)

Defendants have now mavé¢o dismiss Plaintiffs’ Complaint in its entirety
pursuant to Fed. R. Civ. PB(a), 9(b), and 12(b)(6). See the Motions.]

Defendants move to disss on several grounds:

* The Defendants have filed three separate motionsstoist. ViSalus, ViSalus
Holdings, Blair, Mallen, Goergen Sr.né Goergen have filed one motion (the

12



e The Defendants argue that Plaintiffs have not adequately pleaded
facts establishing that the VilBa Program was a pyramid scheme
(see ViSalus Defendants’ Mot. at 5, Pg. ID 321; Additional
Defendants’ Mot. at 4, Pg. ID 28%Centris’ Mot. at 6, Pg. ID
253);

e The Defendants contend thatetHPrivate Securities Litigation
Reform Act (“PSLRA"), as codifiedn 18 U.S.C. § 1964(c), bars
Plaintiffs’ RICO claims becausthe underlying alleged conduct
would be actionable as a claim for securities frasekViSalus
Defendants’ Mot. at 16, Pg. IB32; Additional Defendants’ Mot.
at 4, Pg. ID 289; iCentris’ Mot. at 6, Pg. ID 253);

e The Defendants argue, in the alteime, that Plaintiffs’ RICO
claims fail as a matter of law because Plaintiffs have not
sufficiently alleged every essential element of a RICO claiee (
ViSalus Defendants’ Mot. at 20-25, Pg. ID 336-41; Additional
Defendants’ Mot. at 5-16, Pg. IP90-301; iCentris’ Mot. at 7-13,
Pg. ID 254-60);

e The Defendants contend that eawfhPlaintiffs’ state law claims
fails as a matter of lawséeViSalus Defendants’ Mot. at 25-34,
Pg. ID 341-50; Additional DefendasitMot. at 16, Pg. ID 301;
iICentris’ Mot. at 14-16, Pg. ID 261-63); and

¢ iCentris argues that Plaintiffs Yenot alleged any facts connecting
iICentris to the alleged pyramidrsme and that all of Plaintiffs’
claims as to iCentris thewk fail as a matter of lavs€eiCentris
Mot.).

The Court heard oral argument ore tMotions on April 20, 2015. Sge

Transcript, ECF #53.) The Court teafter permitted the parties to file

“ViSalus Defendants’ Motion”). SeeECF #37.) iCentris has filed a second
motion (the “iCentris Motion”). $eeECF #35.) The Ropagntities, Sarnicola,

the IP Defendants, the Corporate Promoter Defendants, and FragMob (collectively,
the “Additional Defendants”) filed a thdr motion (the “Addtional Defendants’
Motion”). (SeeECF #36.)

13



supplemental briefs on the issue of pnoate causation as to the alleged RICO
violations. The parties filed their supplemental briefs on April 30, 20%6eHCF
##49-52.)

GOVERNING LEGAL STANDARDS

Defendants seek relief undéederal Rules of Civil Procedure 8(a), 9(b), and
12(b)(6). Rule 8(a) requires a plaintiff gove “a short and plain statement of the
claim showing the pleader is entitled to relieFFed. R. Civ. P. 8(a)(2). Rule 9(b)
provides that when pleading fraud or mistake, a plaintiff must “state with
particularity the circumstances constitutingud or mistake,” but “[m]alice, intent,
knowledge, and other conditiomd a person’s mind may balleged generally.”
SeefFed. R. Civ. P. 9(b).

Rule 12(b)(6) provides for dismissal afcomplaint when a plaintiff fails to
state a claim upon whichlief can be grantedSeeFed. R. Civ. P. 12(b)(6). “To
survive a motion to dismiss” under Rule 12(b)(6), “a complaint must contain
sufficient factual matter, accepted as truéstate a claim to relief that is plausible
on its face.” Ashcroft v. Igbgl556 U.S. 662, 678, (2009) (quotiBgll Atl. Corp.

v. Twombly 550 U.S. 544, 555 (2007)). A claim is facially plausible when a
plaintiff pleads factual content that petsna court to reasonably infer that the
defendant is liable fothe alleged misconductld. (citing Twombly 550 U.S. at

556). When assessing the sufficiency of aintiff's claim, a district court must

14



accept all of a complaint'adtual allegations as tru&ee Ziegler v. IBP Hog Mkt.,
Inc., 249 F.3d 509, 512 (6th Ci2001). “Mere conclusions,” however, “are not
entitled to the assumption of truth. Whlegal conclusions can provide the
complaint's framework, they must bapported by factual allegationslfbal, 556
U.S. at 664. A plaintiff must therefore prdei “more than labeland conclusions,”
or “a formulaic recitation of the elemerdga cause of action” to survive a motion
to dismiss. Twombly 550 U.S. at 556. “Threadbarecitals of the elements of a
cause of action, suppod®y mere conclusory statements, do not suffidd.”
ANALYSIS

[. PLAINTIFFS' PYRAMID SCHEME ALLEGATIONS

Defendants first argue that Plaintiffs have not adequately alleged that the
ViSalus Program is a pyramid schem&edViSalus Defendants’ Mot. at 5, Pg. ID
321.) Defendants contend that this shortcoming is fatal to Plaintiffs’ Complaint
because each of their niéaims is premised on thalegation that the ViSalus
Program is in fact a pyramid schem&eé¢ id. Defendants candidly acknowledge
that Plaintiffs’ factual allegations woulallow the Court to infer that the ViSalus
Program is gossiblepyramid scheme, but they argtiat the allegations “stop[]

short of the line betweepossibility and plausibility.” (ld. at 6, Pg. ID 322

> All of the other Defadants adopt the ViSalus Defendants’ argument on this
issue. HeeAdditional Defendants’ Mot. at 4, Pg. ID 289; iCentris’ Mot. at 6, Pg.
ID 253.)
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(quoting lgbal, 556 U.S. at 678) (emphasis addedThe Court believes that the
Plaintiffs’ allegations do cross that lireead do plausibly allege that the ViSalus
Program is a pyramid scheme.

The parties agree that the applicablefinition of a pyramid scheme is
derived fromin re Koscot Interplanetary, Inc86 F.T.C. 1106 (1975). THa re
Koscotdefinition provides that a pyramid scheme is

characterized by the payment jpgrticipants of money to

the company in return for whidhey receive (1) the right

to sell a product and (2) the right to receive in return for

recruiting other participants into the program rewards

which are unrelated to sale of the product to ultimate

users.
Id. at 1181. The Sixth Circuit has adopted this definition of a pyramid scl&=ee.
United States v. Gold Unlimited, Ind.77 F.3d 472, 480 (6th Cir. 1999).

“The satisfaction of the second element of [timere] Koscottest is the sine
gua non of a pyramid schemeltl. Thus, the key inquirys whether the alleged
scheme pays rewards “primarily forearuitment rather than for sales of
merchandise.”Fed. Trade Comm’n v. BurnLounge, In¢53 F.3d 878, 884 (9th
Cir. 2014). Indeed, an alleged pyransdheme “cannot save itself simply by
pointing to the fact that it makes some iletales ... [if tthe mere structure of the

scheme suggests that [its] focus was in promdtwegprogramrather than selling

the products Webster v. Omnitrition Int’l, In¢.79 F.3d 776, 782 (9th Cir. 1996).

16



Here, Plaintiffs’ allegations place thé@Salus Program within the definition
of a pyramid scheme. First, Plaintifdlege that new IPsmust pay money — at
least $49 and, in some cases, up to $99%¢dar to enroll in the ViSalus Program
and thereby earn rewards feales and recruitment. Sée Compl. at 168.)
Defendants counter that the “paymhef money” element of thie re Koscottest is
not satisfied here because timinimum enrollmentee is just $49 and, thus, “there
is nosignificantinvestment required to becomel&y” (ViSalus Defendants’ Mot.
at 9, Pg. ID 325 (emphasis added).) t Bxefendants cite no authority for the
proposition that a pyramid scheme requiegsindividual to pay a “significant”
amount of money. Moreover, the Plaintifiege that they each invested at least
$499 to enroll in the ViSalus ProgramSegCompl. at 1{8-10.) Plaintiffs have
satisfied the “payment of money” element of thee Koscotest.

Plaintiffs have also adequatelyepded that the ViSalus Program pays
compensation primarily for recruitmenttmar than for sales of weight-loss
products. Plaintiffs have pleaded tlthé average IP generates monthly sales of
approximately $500seeCompl. at §70), for which the IP earns approximately $30
in commissions. Kee id.at 73.) The potential rewards for recruitment are far
more lucrative. Indeed, the Fast SBonus and First Order Bonus allow an IP to

earn hundreds of dollars simply by enrolliagew recruit in the ViSalus Program.
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(See id.at 1175-76% Moreover, an IP who enrolls three or more new recruits in
the ViSalus Program earns at least $7nd potentially much more — through the
Rising Star Weekly Enrollers Pool.Sé€e id.at §80.) Thus, as Plaintiffs have
alleged, an IP who “sells/iSalus weight-loss shakes to legitimate outside
customers ... generates a token income,ilevithe monetary incentives built into
the compensation plan lucrativetgward recruiting activity.” 1. at 171, 74.)
This compensation structure suggests tRat have strong incentive to focus on
recruiting rather than outside saledee Omnitrition79 F.3d at 782 (“The promise
of lucrative rewards for recruiting othetesnds to induce participants to focus on
the recruitment side of the business atakpense of their retanarketing efforts,
making it unlikely that meaningful oppganities for retail sales will occur.”).
Plaintiffs’ descriptions of ViSalus’ promotional and training materials
further indicate that the ViSalus Program prioritizes recruiting over outside sales.
Plaintiffs assert that a typical adveetisent states: “ViSalus is going to pay

someone for the referrals, it might as wedl you and not thperson that referred

® The Court acknowledges that in orderdorIP to earn a Fast Start Bonus and/or
a First Order Bonus, the new recruit mfistt order ViSalus merchandise. Thus,
the Fast Start Bonus and First OrdemBs earned by the IP are at least arguably
related to the new recruit’'s purchase oS¥lus’ products. However, as the Ninth
Circuit held inBurnLounge suprg where, as here, newcraits join an alleged
pyramid scheme by purchasing menmotige, “the rewards the [promoters]
receive[] in return [are] largely forrecruitment, not for product sales.”
BurnLounge 753 F.3d at 886.

18



you.” (Compl. at §124.) Plaintiffs alsallege that ViSalus conducts training
events that focus on “hot recruit others into thp/iSalus Program] as quickly
as possible.” Ifl. at 1128.) Plaintiffs further coend that ViSalus partnered with a
web-based marketing firm tvain new IPs “how to dulicate their recruiting.”
(1d.)

Plaintiffs’ allegations in this casesemble the pyramidcheme allegations
found sufficient inDay v. Fortune Hi-Tech Mktg., IncNo. 10-305, 2014 WL
4384443 (E.D. Ky. Sept. 3, 2014). Thay plaintiffs alleged that Fortune Hi-Tech
Marketing (“Fortune”) andts high-level members opeeal a pyramid scheme in
violation of the federal RIC@«ct. The plaintiffs allegedhat new recruits into the
Fortune scheme paid $75-$299 in exchangehfe right to sell Fortune’s products
and recruit new members. The pl#fs acknowledged that a “modest
commission and advancement could balenthrough selling [Fortune’s] services
and products,” but they alleged that “tleeus of the organization and the source
of most of the income and upward mobiliere in the recruitment of members.”
Id. at *2. For instance, the plaintiffs ajled that a Fortune representative received
a “Quick Start Bonus” wheshe recruited a new reggentative who met certain
benchmarks and an additiot$100 bonus for each newpresentative recruited by

her “downline.” See id. The plaintiffs further allegkthat a high-level member of

Fortune gave a presentation in which he $had recruiting is “the key to making

19



money in Fortune.”See id. Plaintiffs also alleged that Fortune’s official training
materials encouraged representativesdoruit new representatives and lacked
“any discussion of techniques for sedjiproducts to third parties.id.
The Day defendants moved to dismiss the complaint on the grounds that
plaintiffs did not allege a plausible pyrangdheme and, therefrfailed to plead a
viable RICO claim. The aot held that the complaindid allege a plausible
pyramid scheme:
Whether or not Fortune iactually [a] pyramid scheme
under the In re] Koscot test, the ... Plaintiffs have
alleged sufficient facts to make it plausible that it is....
Plaintiffs assert that Fortune focused on recruitment of
new participants rather thahe actual sale of products.
The Complaint supports this claim with factual
allegations detailing statemeniy high level officials,
training techniques, corporate policies, compensation
methods, and a corporaterusture that emphasized
recruitment over sales.

Id. at *5.

Defendants here haveade no effort to distguish the facts alleged Day
from those alleged in Plaintiffs’ Compi. Instead, Defendants attempt to
distinguishDay on the ground that “none of the motionsay addressed the
plausibility of inferences supporting thmramid scheme allegations.” (ViSalus
Defendants’ Reply Brief, ECF #46 atBg. ID 704.) Defendants are technically

correct that the motions Day did not expressly attack the plausibility of pyramid

scheme allegationsSee, e.g., Daydkt. 105-1 (Jan. 31, 2014). Rather, the motions
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in Day contended that the plaintiffs fadldo allege a scheme to defrauslee idat
3-4, Pg. ID 1236-37. But thBay plaintiffs opposed the motions on the grounds
that (1) the complaint alleged that rkme was a pyramid scheme and (2) a
pyramid scheme is per sescheme to defraudSee Daydkt. 141 at 14, Pg. ID
1346. In addressing the Plaintiffs’ position, Day court did haveo assess the
sufficiency of the pyramid schee allegations. Implicit iDay (if not explicit) is a
recognition that the allegjans about Fortune (which, again, resemble the
allegations about the ViSalus Progrgpgusibly describe a pyramid scheme.

For the reasons discussed above, Pféantiave alleged dficient facts to
make it plausible that the ViSalus Progr&a pyramid scheme. The Court will
therefore analyze Plaints RICO claims and statlaw claims in turn.

[I. PLAINTIFFS’ RICO CLAIMS

A. The Court Cannot Conclude At This Stage of the Proceedings That the
PSLRA Bars Plaintiffs’ RICO Claims as a Matter of Law

Defendants contend that Plaintiffs’ RIG&aims (i.e., Counts I, I, and Il of
the Complaint) are barred by the PSLRAhe PSLRA prohibits a plaintiff from
“rely[ing] upon any conduct that wouldave been actionable as fraud in the
purchase or sale of securities to elsaiba violation of [RICO].” 18 U.S.C. §
1964(c). In other words, the PSLRA “elmate[s] any condudctionable as fraud
in the purchase or sale of securities gseatlicate act for a private cause of action

under RICO.” Bald Eagle Area Sch. Disv. Keystone Fin., Inc189 F.3d 321,
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327 (3d Cir. 1999) (internatitation omitted). “[A] plaintiff cannot avoid the
[PSLRA’s] bar by pleading mail fraud, wirgaud, [or other] fraud as predicate
offenses in a civil RICO action if theonduct giving rise to those predicate
offenses amounts to securities fraud. Allowing such surgical presentation of the
cause of action ... would undermineethcongressional intent behind the
[PSLRA].” Id. at 330.

Defendants argue that the opportunitetwoll in the ViSalus Program as an
IP (the “ViSalus Business Opportunity”) is a security and that their allegedly-
fraudulent scheme to market that opportunity would be adileras aclaim for
securities fraud. Defendants contend, therefore, that the PSLRA prohibits
Plaintiffs from bringing theirclaims pursuant to RICO. Sge, e.g.ViSalus
Defendants’ Mot. at 18, Pg. ID 334.But, as described below, the ViSalus
Business Opportunity, as alleged in the Commplas not necessarily a security as a
matter of law. While Defendants mayitimately establish that the ViSalus
Business Opportunity qualifies as a s@guand may ultimately prevail on their
PSLRA defense, the Court cannot hold & 8tage that the PSLRA bars Plaintiffs’

RICO claims.

” When pressed to identify how the doit alleged in the Complaint would be
actionable as securities fraud, the ViSalefendants argued that the conduct, if
properly pleaded, would be actionablesuant to 15 U.S.C. § 78j(b), 17 CFR §
240.10b-5, or 15 U.S.C. §[{2). (SeeTr. at 47, Pg. ID 822.)
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1. Legal Framework For Assessing Defendants’ Argument That the
ViSalus Business Opportunity is a Security

Under federal securities laws, theante“security” includes, among other
things, “any note, stock, treasury stockecurity future ... [or] investment
contract....” 15 U.S.C. 88 77b(a)(1)7/8c(a)(10). Defendds argue that the
ViSalus Business Opportunity is an investment contr&eeViSalus Defendants’
Mot. at 17, Pg. ID 333; ViSalus DefendgnReply Br. at 7-11, Pg. ID 708-12.) In
SEC v. Howey Cp328 U.S. 293 (1946), the Unit&lates Supreme Court defined
an “investment contract” as a “contracgritsaction, or scheme” that “involves [1]
an investment of money [2] in a common epitise [3] with profits to come solely
from the efforts of others.”Id. at 298-99, 301. Here, the ViSalus Business
Opportunity satisfies the first two elements of H@wveyinvestment contract test,
but it is not yet clear that it satisfies the third element of the test.

2. The ViSalus Business Opportunity Iivolves an Investment of Money

Plaintiffs acknowledge that the Vilba Business Opportunity involves an
investment of money by new IPsSqeTr. at 37-38, Pg. ID 812-13 (stating that
Plaintiffs do not contest the first element of theweyinvestment contract test).)
Accordingly, Defendants have shown tlia¢ “investment of money” element of

theHoweyinvestment contradest is satisfied.

23



3. The ViSalus Program is a Common Enterprise
a. Legal Framework for Commonality

Courts have developed two approacfm@sdetermining whether a contract,
transaction, or scheme is a commornegorise. The first approach, known as
“vertical commonality,” defines a commonterprise as “one in which the fortunes
of the investor are interwoven with addpendent upon the efforts and success of
those seeking the investment or of third partieSEC v. Glenn W. Turner Enter.,
Inc., 474 F.2d 476, 482 n. 7 (9th Cir. 1973Vertical commonality exists if “an
investor’s fortunes are tied to the promt#esuccess rather thaa the fortunes of
his or her fellow investors."SEC v. SG Ltd265 F.3d 42, 49 (1st Cir. 200Bee
also SEC v. Koscot Interplanetary, Ind97 F.2d 473, 479 (5th Cir. 197@)t]he
critical factor is not the similitude or caiience of investor input, but rather the
uniformity of impact of the promoter’'sfferts”). The Fifth and Ninth Circuits
have adopted the vertical commonality aygmh in the pyramid scheme context.
See SEC v. Kosget97 F.2d at 47%Glenn W. Turnerd74 F.2d at 482.

The second approach to commonality “horizontal commonality.”
Horizontal commonality “involves the pootrof assets from multiple investors so
that all share in the profitsd risks of the enterprise.SG Ltd, 265 F.3d at 49.
Whereas vertical commonality “focuses thie community of interest between the

individual investor and the manager thie enterprise,” horizontal commonality
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“examines the relationshipmong investors in a givemansaction, requiring a
pooling of investors’ contributions and distributionspobfits and losses on a pro-
rata basis.” SEC v. Infinity Group Cp212 F.3d 180, 187-88 8. (3d Cir. 2000).
Horizontal commonality is a more “stgent” test than vertical commonalitgEC

v. Prof’l Associates731 F.2d 349, 354 (6th Cir. 1984ge also Deckebach v. La
Vida Charters, Inc. of Florida867 F.2d 278, 281 (6th Cir. 1989).

It is not clear which approach toramonality applies in the Sixth Circuit.
Soon after the Ninth Circuit adoptatie less stringent vertical commonality
approach inGlenn W. Turnerthe Sixth Circuit appeared to endorse — without
expressly adopting — that approach. Nash & Associates, ¢nv. Lum’s of Ohio,
Inc., 484 F.2d 392 (6th Cir. 1973the Sixth Circuit citedslenn W. Turneias an
example of the less stringent approaad aaid: “We find the general concept of
[the] less restrictive approach attractiveviaw of the broad remedial purposes of
the federal legislation and the imparta of flexibility as stressed Howey” Id. at
395. The Sixth Circuit later reved course and, without acknowledgiNgsh,
adopted and applied the hoontal approach in a series of published decisions.
See, e.qg.J.J. Curran v. Merrill LynchPierce, Fenner and Smith, In&22 F.2d
216, 222 (6th Cir. 1980) (“We reject plaifs’ assertion that a pooling of investors
interests is not essential to theding of a common enterprise..."Newmeyer v.

Philatelic Leasing, In¢.888 F.2d 385, 394 (1989) (“Thasrcuit ... has repeatedly
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said that proof of a vertical relationphbetween seller and buyes not in itself
enough to establish the existence of investt contracts; thermust also be a
horizontal relationship betwrer among investors, with the funds of two or more
investors going into a common po@lom which all may benefit.”);Prof’l
Associates731 F.2d at 354 (applying horizontaimmonality approach and noting
that Sixth Circuit adopted the horizontal approachCunrran); Union Planters
Nat'l Bank of Memphis v. Conarcial Credit Bus. Loans, Inc651 F.2d 1174,
1183 (6th Cir. 1981) (same).

But not long after adopting the horizontal approachDavis v. Avco Fin.
Svcs., InG.739 F.2d 1057 ¢6 Cir. 1984),0overruled on other grounds by Pinter v.
Dahl, 486 U.S. 622, 649-50 & n. 25 @®), the Sixth Circuit expressly
“concurfred] with and addped] the analysis inGlenn W. Turnerand SEC v.
Koscot —the decisions in whichthe Ninth Circuit and the Fifth Circuit,
respectively, adopted angied the more liberal, viecal commonality approach.
Davis 739 F.2d at 1063.Davis is especially significant because it involved an
alleged pyramid scheme, and it was imattltontext — the very same context
presented in this action — that the 8ixircuit adopted the vertical commonality
approach and held that the busineggpartunity at issue was an investment

contract. See Davis739 F.2d at 1063.

26



Trying to make sense of the Sixth Qiitts precedents in this area is not
easy. On one hand, the Sixth Q@itc expressly adopted the horizontal
commonality approach i€urran and its progeny. Nonef those cases, however,
involved an alleged pyramid Iseme, as this case doeSee Curran622 F.2d at
219-220 (alleged investme contract was commodities trading account);
Newmyey 888 F.2d at 386-87 (leasehold inter@stgostage stamp printing plates);
Prof'l Associates731 F.2d at 351-52 (trust accountdjion Planters 651 F.2d at
1176 (loan participation agreement). Yetenlconfronted with a pyramid scheme
case involving facts like those alleged héehe, Sixth Circuit “concur[red] with and
adopt[ed]” the vertical approach fro@lenn W. TurneandSEC v. KoscotDavis
739 F.2d at 1063. Thus, the Sixth Circuit @@ to apply the vical approach to
determine whether a pyramid schemessias the common enterprise element of
the investment contract test. The Coumaudes that vertical commonality is the
appropriate approadio apply here.

b. The ViSalus Program is a Commdnterprise under the Vertical
Commonality Test

The vertical commonality test is satedi here. Vertical commonality exists
in the pyramid scheme context whereiavestor in the scheme and the scheme
operators share the profits that are getesl when the investor recruits new
investors/members. As the Sevefilircuit explained, “[ijn bothGlenn W. Turner

and SEC v. Koscgl the investors and defendargisared the profits made when
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new investors were induced to become tlew base for the pyramid. In this
situation the investors’ fanhes are clearly interwovenitlv those of the promoters,
and accordingly there is vertical commonalityStenger v. R.H. Love Galleries,
Inc., 741 F.2d 144, 147 (7th Cir. 198%).

That is precisely what Plaintiffs allegerbe Plaintiffs assert that when an IP
enrolls a new recruit irthe ViSalus Program, ViSau(and/or its owners and
operators) profit and the IP earns a cassion or bonus. The ViSalus Program —
which new recruits join by purchasingetlViSalus Business Opportunity — thus
satisfies the “common enfwise” element of theloweyinvestment contract test.

4. The Court Cannot Yet Conclude Thatthe ViSalus Program Satisfies
the “Profits from Others” Element of the Investment Contract Test

As noted above, the final element of tHeweyinvestment contract test
focuses on whether investors expected “pgdfd come solely from the efforts of
others.” Howey 328 U.S. at 301. But in apphg this element, the Courts of

Appeals have not required that profits coswely from the efforts of others.

® See alsdUnited States v. Holtzclg®@50 F.Supp. 1306, 1316 (S.D. W.Va. 1997)
(recognizing that vertical commonality etasvhere “the pyramid scheme ... was
structured so that when an investor madgale, the profitarere split between the
investor” and the corporation atetltenter of the pyramid schemegy’d on other
grounds 131 F.3d 137 (4th Cir. 19978EC v. Intl Loan Network, Inc.770
F.Supp. 678, 692 (D. D.C991) (“[Ilnvestors’ profitsare linked to the success or
failure of [the scheme] as a whole besa it is the ability to proclaim the
organization’s success that is the central selling point of the prograffid), 968
F.2d 1304 (D.C. Cir. 1992).
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Instead, they have instructduat “the word ‘solely’ shoul not be read as a strict
or literal limitation on the definition of amvestment contract, but rather must be
construed realistically, so as to includéhin the definition those schemes which
involve in substance, tiot form, securities.”Glenn W. Turner474 F.2d at 482;
see also Goodman v. EpstebB82 F.2d 388, 408 n. 59 (7th Cir. 1978) (same);
Miller v. Central Chinchilla Group, In¢494 F.2d 414, 416 (8%ir. 1974) (same).
Accordingly, the “profitsfrom others” element of theloweyinvestment contract
test is satisfied if “the efforts madaey those other than the investor are the
undeniably significant ones, those essential managerial efforts which affect the
failure or success of the enterprised.; see also Crowley v. Montgomery Ward &
Co., Inc, 570 F.2d 875, 877 (10th1ICiL975) (same). The8h Circuit has applied
this version of the “prats from others” testSee Union Planter$51 F.2d at 1181
(recognizing that investment contract tesies not require profits “solely” from
efforts of others)see also McCoy v. Hilliardl991 WL 132522, 940 F.2d 660 (6th
Cir. 1991) (applying “undeniably significarefforts” test as third element of
Howeyinvestment contradest) (unpublished table opinion).

Some of Plaintiffs’ allegations suggekat each IP’s primary profits depend
most significantly on the efforts of otheasid not on his or meown efforts. For
instance, Plaintiffs highlighthe critical role that \®alus’ corporate employees

play in the success of the ViSalus Prograithey allege that ViSalus produces
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essential marketing materials, indlng videos, downloadable PowerPoint
presentations, and other social networking materiaBeeCompl. at 7198, 102,
105.) They further allegéhat ViSalus sponsors andardinates national recruiting
events where it promotes the ViSalus gtean — and the riches that can be
obtained by new IP recruits — to thousands of attende&ee (d.at 1108.)
Plaintiffs also allege that ViSalus proesl specific training materials to its IPs,
even going so far as to provide a scriptlfs to use at Challenge Parties that they
host. Gee idat 1125.) These allegations sugdhat the ability of an IP to profit

Is substantially dependent upon the rkvahat ViSalus and its network of
employees and promoters do to promote the ViSalus Program.

Moreover, Plaintiffs allegéhat the efforts of recits in an IP’s downline are
significant in determining the success of the IP and/or the ViSalus Prog&ea. (
id. at 179.) At least one Court of Appgdlas held that the “profits from others”
element of the investment contract tsssatisfied under these circumstancége
SEC v. Int'l Loan Network, Inc968 F.2d 1304, 1308 (D.C. Cir. 1992).

But ViSalus, itself, has made statertsesuggesting that an IP’s own efforts
play the primary role in his or her ovauccess, and these allegations cut sharply
against the conclusion that the ViSalBeogram satisfies “profits from others”
element of theHowey investment contract test. For instance, ViSalus has

emphasized the importance of an IP’s uidiial selling and recruiting efforts:
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Each individual promoter isesponsible for growing his
or her own business, and for conducting marketing
activities to attract new customers and enroll other
individual promoters. These activities may include
hosting events such as challe parties; purchasing and
using promotional materials; utilizing and paying for
direct mail and print materislsuch as brochures, flyers,
catalogs, business cards, posters and banners; purchasing
inventory for sale or use asamples; and recruiting,
training and mentoring customers and other individual
promoters on how to use ouroplucts and/or pursue the
ViSalus business opportunify.

(SeeECF #37-2 at 63, Pg. ID 417.) Moreov¥iSalus has noted that an IP has a
fair degree of freedom in how he or stl@oses to promote ViSalus’' products or
the business opportunity:

Our individual promoters are independent contractors
and, accordinglyye are not in a position to provide the

° The statement by ViSalus in text abop@ears in a prospectus that ViSalus filed
with the Securities and Exchange Corssmon (the “Prospectus”). Plaintiffs
referred to the Prospectus in the Complasde( e.g. Compl. at {78), and the
ViSalus Defendants attached a copy of the Prospectus to their MoSeeECF
#37-2.) Under these circumstances, tloai€ may consider the Prosectus in the
context of the pending mions under Rule 12(b)(6). Generally, the Court’s
consideration of a motion to dismiss punsugo Rule 12(b)(6)s limited to the
pleadings and reference outside the plegsl converts the motion into one for
summary judgment.See Jones v. Cigf Cincinnatj 521 F.3d 555, 562 (6th Cir.
2008). However, “[d)cuments that a defendant attaches to a motion to dismiss are
considered part of the pleadings if thexe referred to in thplaintiffs’ complaint
and are central to her claim.Weiner v. Klais & Cq.108 F.3d 86, 89 (6th Cir.
1997). Here, Plaintiffs rely on excespfrom the Prospectus in their Complaint,
and those excerpts are central to Pldsitiéllegations that the ViSalus Program
was a pyramid scheme.S€e, e.g.Compl. at 178.) Accordingly, the Court will
consider the Prospectus without convegtthe Defendants’ Motions into motions
for summary judgment.
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same direction, motivation and oversigig we would if

they were our own employees. As a redhiere can be

no assurance that our individual promoters will

participate in our marketing sitegies or plans, accept

our introduction of new pragcts or comply with our

promoter policies and procedures
(Id. at 15, Pg. ID 376 (emphasis added)Jonsistent with these statements,
Plaintiffs allege that the “types and ammds of bonuses offered to new distributor
recruits aredirectly dependent on the amiiting success of the IP.(Id. at 178
(emphasis added).)

Given the statements by ViSalus and the allegations by Plaintiff cited
immediately above, the Court cannot concladea matter of law at this stage that
the “profits from others” element of thelowey investment contract test is
satisfied'® Accordingly, the Court cannot yedriclude as a matter of law that the

ViSalus Business Opportunity is a security. Therefore, Defendants cannot yet

prevail on their argument that the FBA bars Plaintiffs’ RICO claim$:

19 Of course, Defendants are free revraise this argument at the summary

judgment stage and to argue that thelewce adduced during discovery satisfies
the Howeyinvestment contract teas a matter of law.

1 The Court rejects Plaintiffs’ argumethiat the PSLRA does not bar their RICO
claim because the alleged security i$ fiotegral to” the alleged scheme.S€e
Resp. Br. at 31, Pg. ID 535 (citifgquwinga v. Benistar 419 Plan Servs., |ri94
F.3d 783, 791 (6th Cir. 2012)).) If the Vi8a Business Opportunity, as alleged in
the Complaint, were a security (andeaplained above, thea@irt cannot conclude
at this point that it is a security asnaatter of law), then the security certainly
would have been integral the alleged scheme. Inded®laintiffs’ theory of the
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B. The Sufficiency of Plaintifs’ RICO Allegations

The Court now turns to the sufficiency BhRintiffs’ three RICO claims. All
three claims claims rest d¢tlaintiffs’ contention that the Defendants acted together
as an “association in fact” for theommon purpose of operating the ViSalus
Program (the “Alleged RICO Enterprise”)SéeCompl. at 1150-57.)

In their first RICO claim, Plaintiffs first allege that the Defendants
conducted or participated, directly ardirectly, in the conduct of the Alleged
RICO Enterprise through a pattern afcketeering activity in violation of 18
U.S.C. 8§ 1962(c) (the “§8 1962(c) claim”).Sde id.at 11184-85.) Specifically,
Plaintiffs allege that the Defendants’tigain of racketeering activity involved mail
fraud, wire fraud, and obtaining propettyough “inherently wrongful means” in
violation of the Hobbs Act, 18 U.S.C. § 1951(b)(2peé idat 11168-73.)

In their second RICO claim, Plaifis allege that Defendants Blair,
Sarnicola, and Mallen recad income derived from a pattern of racketeering
activity and reinvested that income irttee Alleged RICO Enterprise in violation
of 18 U.S.C. § 1962(a) (the “8 1962(a) claim"pe€ idat 11186-88.)

In their third RICO claim, Plaintiff€ontend that the Defendants conspired

to violate § 1962(c) and that Blair, Smwla, and Mallen conspired to violate §

case is that the sale of the busineppootunity was critical to the continued
operation of the ViSalus ProgranSegeCompl. at 14.)
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1962(a), each in violation of 18 U.S.C1862(d) (the “8§ 1962(d) claim”).Sge id.
at 19189-96.)

1. Plaintiffs Have Engaged in Impermssible Group Pleading That
Precludes the Court From Conductingthe Necessary Individualized
Inquiry Into Each Defendant’s Alleged Liability

Assessing the sufficiency of PlaintiffRICO claims is challenging because
many of Plaintiffs’ RICO allegations amverly broad and imprése. Throughout
the Complaint — and in the RICO sectionparticular — Plaintiffs lump together
“the Defendants” without specifically identifying which of the Defendants engaged
in the conduct alleged. Consider, fomexle, the following RICO allegations in
which Plaintiffs liberally accuse “the Defdants” — all 31 of tam — of promoting
the ViSalus Program and committing meild wire fraud in the same manner:

e “The defendants have taken everyagmable step to sell the pyramid
program to IPs and potential IPs....” (Compl. at §167.)

e “The[ defendants] haveated their intention to continue to grow the
pyramid throughout the United S¢at have expanded to Canada and
to the UK. They have announcediatention to expand to additional
international markets in 2012.1d()

e “The[ defendants] have redin announced a new round of
‘professional marketers’ who ha¥eined’ the company ... and have
flooded the web with ‘ground floblopportunities in Germany and
Austria to perpetuatide scheme there.”ld))

e “The defendants have transmitted, ®adi to be transmitted or invited
others to transmit material, by mail private or commercial carriers,
such as UPS, for the purpose okeuting their scheme or artifice to
defraud in violation of RICO. Likeise, they have distributed ... by
UPS (mail) to many individuals literally hundreds of thousands or
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millions of pieces of promotionditerature, statements, checks, and
other mailings all between 2005 and the presentl’ af 1169.)

e “The defendants have used thdehmet since 2005 to disseminate,
publish and spread the pyramid scheme throughout the United
States....” [d. at 1170.)

o “Defendants intended to attract participants as evidenced by their
massive web presence, web-redateideos, its own and related
websites, and other broadly-dissengthoffers for people to become
promoters for ViSalus.”I{. at 1180.)

e “Each defendant acted with either specific intent to defraud or with
such recklessness with respecttie false or misleading information

mailed or wired in furtherancef the pyramid scheme....” Id. at
1171)

These “shotgun” allegations of geakmisconduct by a group of thirty-one
different Defendants are not sufficient tatst RICO claims agast each of them.
See, e.g.State Farm Mut. Auto. Ins. Ce. Universal Health Group, IncNo. 14-
10266, 2014 WL 5427170, at *2-3 (E.D. MicBct. 24, 2014) (plaintiff in RICO
case involving allegations of mail fraud ynamot “generally asert all claims
against all defendants”) (citingoover v. LangstoEquip. Assocs., Inc958 F.2d
742, 745 (6th Cir. 1992)).

Plaintiffs’ imprecise RICO allegatiorare particularly confusing because it
is obvious from Plaintiffs’ own narrativéhat Plaintiffs do not — and cannot —
literally mean thateach Defendant engaged in thedleged acts quoted above.
Indeed, Plaintiffs allege that certaiefendants had relatiwellimited, if any,
involvement in the Alleged RICO Enterprisd-or instance, Plaiiffs allege that
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the Vendor Defendants merely designed software and/dorped database
services for ViSalus. In addition, Plaifdi allege that ViSalus Holdings is just a
stock holding company for ViSalus. SimilgriPlaintiffs allege that the Ropart
Entities are or were shareholdersMiSalus and/or ViSalus Holdind$. Yet, by
directing their RICO allegations againsthétDefendants” generally, Plaintiffs have
alleged that each of these entities distellumillions of promotional materials to
potential IPs through the mail and wiresedighe Internet to publicize the ViSalus
Program, and made publiannouncements concerning the ViSalus Program.
Plaintiffs have therefore implicatedre@n Defendants who — based on Plaintiffs’
own narrative — could not plausibly havenomitted the acts that Plaintiffs allege

they did*®

2 The Court notes that Plaintiffs do noeevallege that the Ropart Entities are or
were controlling shareholders of ViSalus awd/ViSalus Holdings. Indeed,
Plaintiffs allege no facts as to the sizetloé Ropart Entitiesalleged interest in
ViSalus and/or ViSalus Holdings.

3 Plaintiffs create additional confusion by using imprecisengefiterms to refer

to subsets of Defendants. For examplajr@iffs allege that “ViSalus and certain

of its individual officers hired a private investigator who purloined certain
materials from a number of former ViSaldistributors” in violation of the Hobbs
Act. (Id. at 1173.) This allegation is coning because Plaintiffs use the term
“ViSalus” to refer not only to ViSalus, Inc. but also to its corporate shareholder,
ViSalus Holdings. $%ee id.at 112 (“For purposes of this litigation, all of the
ViSalus entities will be referred to d¥iSalus’ unless specifically indicated
otherwise.”).) It is thus unclear vwdh entity or entities — ViSalus, ViSalus
Holdings, or both — Plaintiffs allege have violated the Hobbs Act.
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In sum, Plaintiffs’ group pleadindias made the Court’'s analysis of
Plaintiffs’ RICO claims extraordinagil difficult, if not impossible. While
Plaintiffs’ Complaint may state a vieb RICO claim against some of the
Defendants, the Court cannotehligibly analyze PlaintiffsRICO allegations as to
all 31 Defendants. And that is a reablplem because each Defendant is entitled to
an individualized analysis of his, her, or its own RICO liabiliBee, e.g.Gross v.
Waywel] 628 F.Supp.2d 475, 495 (S.D. N.Y. 20@Bcognizing that plaintiffs
must demonstrate the elements ofCRI with respect to each defendant
individually) (collecting cases). As tséorth in more detail below, the Court
therefore directs Plaintiffs to amend thRIlCO claims in order to present them in
a manner that allows the Coup appropriately evaluate their sufficiency as to
each individual Defendant.

Although the group pleading deficiencidiscussed above prevent the Court
from conducting a comprehewms, Defendant-by-Defendant analysis of the
sufficiency of Plaintiffs’ RICO allegationshe Court is able to address and resolve
certain legal disputes between the partiescerning the sufficiency of Plaintiffs’
RICO allegations. The Court does so below.

2. Plaintiffs’ § 1962(c) Claim

Section 1962(c) makes it “unlawfudor any person employed by or

associated with any enterprise enghgr, or the activities of which affect,
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interstate ... commerce, tomduct or participate, dirdg or indirectly, in the
conduct of such enterpriseddfairs through a pattern of racketeering activity....”
18 U.S.C. 8 1962(c). To state a 8§ 1962(c) claim, a plaintiff must allege the
following: “(1) conduct (2) of an entgrise (3) through a pattern (4) of
racketeering activity.” Ouwingg 694 F.3d at 792 (internal citations omitted). A
“pattern of racketeering activity” consistd at least two predicate acts — i.e.,
certain offenses enumerated in 18 U.$A961(1) — that occur within a ten-year
period. See Moon v. Harrison Piping Suppi65 F.3d 719, 723 (6th Cir. 2006)
(citing 18 U.S.C. § 1961(5)).

The Defendants argue that PlaintiffRICO claim fails because Plaintiffs
have not sufficiently alleged that each Defendant participated in the Alleged RICO
Enterprise; that each Defendant committed two predicate acts; that there was the
required causal connection tveen the alleged predicate acts and Plaintiffs’
alleged injuries; and thainy Defendant committed a predicate act by violating the
Hobbs Act. The Coudddresses each of these arguments below.

a. Plaintiffs Have Failed to Sufficiély Allege That Each Defendant
Participated in the Operation oManagement of the Alleged RICO
Enterprise

In order to state a 8 1962(c) claim, Rtédfs must allege that each Defendant

“conduct[ed] or participate[dHirectly or indirectly, in the conduct of” the Alleged

RICO Enterprise’s affairs. 18 U.S.C. 862(c). “[P]articipation in the conduct of
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an enterprise’s affairs requires protifat the defendant participated in the
‘operation or management’ of the enterpris@uwingg 694 F.3d at 792 (quoting
Reves v. Ernst & Youn§07 U.S. 170, 183 (1993)). MAenterprise is ‘operated’
not just by upper management but alsddwyer rung participants in the enterprise
who are under the directioof upper management.”"Reves 507 U.S. at 184.
Accordingly, “RICO liability is not limited to those with primary responsibility for
the enterprise’s affairs; only ‘some pamti directing the entgrise’s affairs is
required.” Ouwinga 694 F.3d at 792. A defendanaps$ “some part” in directing
an enterprise’s affairs if he “mak[esedsions on behalf of the enterprise” or
“knowingly carr[ies] them out.”United States v. Fowleb35 F.3d 408, 418 (6th
Cir. 2008). To be liable under § 1962(c), “defendants rhase ‘conducted or
participated in the conduct of tlemterprise’saffairs, not just theiown affairs.”
Ouwinga 694 F.3d at 792 (quotirfgeves507 U.S. at 185).

The Plaintiffs have not sufficientlylaged that each Defendant participated
in the affairs of the Alleged RICO EnterpriSe.For instance, the participation
allegations against the Corporate Promoter Defendants fall short. Plaintiffs’
primary allegations against the Corper&romoter Defendants are that they are

the vehicles into which certain of the Defendants depositédeir proceeds from

Y The Court assumes, without decidingttRlaintiffs have plausibly alleged that
the Alleged RICO Enterprise i€t constitutes a RICO enterprise.
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the ViSalus Program. SeeCompl. at 1Y34-38.) Even if true, these allegations
would not show that the Corporate Promddefendants madeecisions on behalf

of the ViSalus Program or knowingly carrieeith out. Plaintiffs do allege that the
Corporate Promoter Defendants are “siguaifit distributors for ViSalus,” but they
do not describe any particular contlum which the Corporate Promoter
Defendants engagen behalf of the ViSalus Programather tharon behalf of the

IP Defendants Thus, Plaintiffs have not sufficiently alleged that the Corporate
Promoter Defendants knowingtarried out any activitiesn behalf of the alleged
RICO enterprise.

Nor have Plaintiffs sufficiently pladed that the Vendor Defendants
participated in the Alleged RICO Enterprisén general, adgors and/or vendors
to a RICO enterprise who are “outsithtee chain of command through which the
enterprise’s affairs [arejJonducted” do not participate the RICO enterprise as a
matter of law. United States v. Oret®7 F.3d 739, 750 (1st Cir. 1994). Indeed, a
RICO violation “requires more than thatdefendant ‘had a business relationship
with a putative RICO enterprise or ... perfeed services for that enterprise.”
D.M. Robinson Chiropractic v. Eompass Ins. Co. of Americ2013 WL
1286696, at *8 (N.D. Ill. Ma 28, 2013) (quotingrichton v. Golden Rule Ins.
Co, 576 F.3d 392, 399 (7th Cir. 2009%ge also Goren v. New Vision Int'l, Inc.

156 F.3d 721, 728 (7th Cir. 1998) (“simplyrfmgming services foan enterprise,
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even with knowledge of the enterprisélgit nature” does cort#tute participation
in the enterprise). Further, a plaifis conclusory allegation that a vendor
participated in a RICO enterprise is mifficient to state a 8962(c) claim as to
the vendor.See D.M. Robinson Chiropractiz013 WL 1286696 at *9-10.

In their Complaint, Plaintiffs leege that Vendor Defendant FragMob
developed a mobile phone dipption and credit-card swipe devices for ViSalus.
Plaintiffs further allege that Vendor EBamdant iCentris péorms software and
database services for ViBa. But Plaintiffs do not allege that the Vendor
Defendants made business decisions forAlleged RICO Enterprise or even that
they carried out such decisions. Rathine Complaint describes the Vendor
Defendants as outside contractors who wered by ViSalus tgerform discrete
tasks. Nor do Plaintiffs allege th#te Vendor Defendantsave any financial
interest in the success of the AllegeRICO Enterprise other than their
compensation for performing the discreégdsks for which they were hiredSee,
e.g, Guaranteed Rate, Inc. v. Bar®12 F.Supp.2d 671, 687 (N.D. Ill. 2012)
(allegations of participation in a RICOh&me are insufficient where plaintiff fails
to plead that defendants had a finan@tke in the ultimate outcome of the
enterprise — i.e., “sharfing] in the prafibf the alleged enterprise as opposed to

merely taking their own resgtive profits from their respective actions related to
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the scheme”). Plaintiffs’ Complaint theoeé fails to sufficiently allege that the
Vendor Defendants participatedtime Alleged RICO Enterprise.

Moreover, Plaintiffs have not suffemtly alleged that ViSalus Holdings
participated in the Alleged RICO Enteg®i Indeed, Plaintiffs have not pleaded
any facts indicating that ViSalus Hadlys — a stock holding company that
allegedly owned ViSalus @tk — made any decisions on behalf of the Alleged
RICO Enterprise or knowgly carried them out.

Nor have Plaintiffs pleaded sufficiefdcts to support a plausible inference
that the Ropart Entities participated time Alleged RICO Enterprise. Plaintiffs
allege that the Ropart Entities areastholders of ViSalus and/or ViSalus
Holdings, but Plaintiffs do not alleghe size of the Ropart Entities’ alleged
interests. Nor do Plaintiffs allege thhte Ropart Entities had a contractual right —
through a shareholder agreement or otherwisto directly or indirectly control
ViSalus. Plaintiffs simply have natlleged that the Ropart Entities had the
authority to make any decisions on beldlfthe Alleged RICO Enterprise. And
while Plaintiffs do allege that thedRart Entities exerted control over ViSalus
and/or the Alleged RICO Enterprisseg, e.g.Compl. at §155), those allegations
are not plausible absent some supportfiggations to explain how the Ropart

Entities, in fact, exercised such control.
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At bottom, Plaintiffs’ theory that thRopart Entities exerted control over, or
otherwise participated in, the Alleged RI@&Ddterprise appears to boil down to the
following: (1) Goergen Sr. and Goergen arewere partial owners or employees
of the Ropart Entities; (2) the RoparttiEes own or owned stécin ViSalus; (3)
Goergen Sr. and Goergen weatso officers or directors of ViSalus; and (4)
therefore, it may be inferred that thegart Entities exercised control over, or
otherwise participated in the affairs of, the Alleged RICO Enterprise. But this
theory rests on the naked assumption @atrgen Sr. and Gagen were acting on
behalf of, or at the direction of, the part Entities when serving as officers or
directors of ViSalus. The Complairdoes not contain sufficient plausible
allegations to support that assumption.

b. Plaintiffs Have Failed to Allegéhat Each Defendant Committed Two
Predicate Acts

The Defendants argue that Plaintiffs1862(c) claim fails because Plaintiffs

have not alleged that each Defendawiivitually committed two RICO predicate

> This is not the only inahce in the Complaint in vi¢h Plaintiffs attribute the
allegedly-wrongful acts of an individu&lefendant to a corporate entity without
pleading sufficient facts to support a pldulsiinference that the corporate entity is
liable for the Defendant’'s conduct. Fmstance, Plaintiffs’ claims against the
Vendor Defendants appear to be basegant on their allegations that Blair,
Sarnicola, and Mallen own interesiis the Vendor Defendants and serve in
decision-making roles for ViSalusS€eCompl. at 117-19, 41-42 But Plaintiffs
have not plausibly explained whyethVendor Defendants are liable for any
allegedly-wrongful acts that their inddual shareholders and/or employees
committed in connection with the ViSalus Program.
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acts. Bee, e.qgViSalus Defendants’ Mot. at 5, Pigp 290.) Plaintiffs counter that
it is sufficient for them to allege thahe Alleged RICO Enterprise as a whole
committed two predicate actsSgeResp. Br. at 37-38, Pg. ID 541-42.) Plaintiffs
insist that “no court anywine has taken the positionatheach defendant needs to
have authored or participated in omauch less two prechte acts....” $eeResp.
Br. at 37, Pg. ID 541.Plaintiffs are wrong.

A significant number of courts have heltht in a multi-defendant § 1962(c)
action, such as this one, a plaintiff must allege #wath defendanindividually
committed at least two predicate ac&ee, e.g.Crest Construction I, Inc. v. Doe
660 F.3d 346, 358 (8th Cir. 2011) (plaffgi RICO allegations “fail to meet the
requirement of identifying two specific predicate acts for each [d]efendant”) (citing
Craig v. Outdoor Adver., Inc. v. Viacom Outdoor, Jrs28 F.3d 1001, 1027 (8th
Cir. 2008));Barr, 912 F.Supp.2d at 684 (“In afjmg a RICO pattern, liability is
limited to persons who haveersonally committed at least two predicate acts of

racketeering.”) (internal pungation and citation omitted§. And the plain

8 See alsd®ennsylvania Chiropractic Assoc. Blue Cross Blue Shield Asspc

No. 09-5619, 2010 WL 1979564t *9-10 (N.D. Ill. May 17, 2010) (defendant is

not liable under § 1962(c) unless he hirhselmmits at least two predicate acts)
(citing DeFalco v. Bernas244 F.3d 286, 306 (2d Cir. 2001Jerome M. Sobel &

Co. v. FleckNo. 03-1041, 2003 WL 22839799,*& (S.D. N.Y. Dec. 1, 2003) (8
1962(c) focuses on the predicate acts committed by each individual defendant,
rather than the collective acts committedthy enterprise as a whole, and in order
“to establish a violation of § 1962(c), piéifs must allege that each defendant
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language of the statute compels that dasion. The statute imposes liability only
upon those defendants who fp@pate in the affairs oan enterprise “through a
pattern of racketeering aciiy’” — i.e., by committing suftient predicate acts to
constitute a pattern. 18 U.S.C. § 1962(bdeed, “the essence of [a § 1962(c)]
violation is the commission of [predicatgts in connection ih the conduct of an
enterprise.”Sedima, S.P.R.L. v. Imrex Co., |73 U.S. 479, 497 (1985). Thus,
in order to sufficiently allege that a defendant violated § 1962(c), a plaintiff must
allege thathat particular defendantommitted a pattern of predicate atts.

The primary authority on which Plaintiffs rely for the proposition that they
need not plead two predicate acts as to each Defendawler, 535 F.3d at 421
(cited in Resp. Br. at 37 n. 25, Pg. B31) — involved a § 1962(d) conspiracy

claim, not a 8§ 1962(c) claim. This is anportant distinction because 88 1962(d)

committed at least two predicate acts of racketeering activitiRaineri
Construction, Inc. v. Taylor-- F.Supp.3d ---, 2014 Whk427976, at *9 (E.D. Mo.
Oct. 24, 2014) (“Alleging two predicate acts the aggregate is insufficient.
Instead, a plaintiff mustllage each individual defendaicommitted two predicate
acts of racketeering.”) (citinGraig 528 F.3d at 1027).

7 Plaintiffs argue that “[n]Jone of theubstantive provisions of Sec. 1962 require
that each ‘person’ commitvo predicate acts; a thirty-defendant enterprise need
not commit thirty, much less>dy predicate acts.” (Res@r. at 37 n. 25, Pg. ID
541.) While Plaintiffs are plainly correct that a thirty-defartdanterprise need
not commit sixty predicate acts, it does maitow that each defendant need not
commit at least two predicate acts. Simpiyt, a thirty-defendant enterprise need
not commit sixty predicate acts becawassingle predicate act may be committed
by two or more defendants jointly. Foistance, two defendants could participate
in the same act of extortion.
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and 1962(c) impose liability fadifferent conduct. “Thdocus of section 1962(c)
is on the individual patterns of racketegriengaged in by a defendant, rather than
the collective activities of the memberstbé enterprise, which are proscribed by
section 1962(d).” United States v. Persic@®32 F.2d 705, 714 (2d Cir. 1987).
Accordingly, federal courts have “rejeet]] [plaintiffs’] attenpt[s] to analyze
section 1962(c) as if it were a second RICO conspiracy statdte.Courts have
likewise rejected the very argument that Plaintiffs advance here:

Plaintiffs contend that they need not allege two predicate

acts of racketeering activity by each defendant, only by

the enterprise as a wholeThis would be true if the

plaintiffs’ claim was for a RICO conspiracy under

section 1962(d).... [But a] dendant may be found liable

under section 1962(c) ... only lfe himself engages in a

pattern of racketeering activity.

Pennsylvania Chiropractic Asso2010 WL 1979569 at *&

® There is language itackson v. Segwick Claims Mgmt. Svcs., B29 F.3d 466
(6th Cir. 2012)reh’g en banc granted and opinion vacaté81 F.3d 556 (6th Cir.
2013), that arguably supports Plaintiffsdsition that it need not plead that each
Defendant committed tw@redicate acts. Idackson the Sixth Circuit said:
“[Defendant] argues that the plaintiffs stuplead that each defendant committed
two predicate acts, as opposed to therpnte as a whole having committed at
least two predicate acts. He cites no dagein support of this argument, and we
have found none.ld. at 482. But the court idacksonexpressly declined to
decide this issueSee id.at 483. MoreoverJacksonhas been vacated and
therefore has no precedential etfe Finally, the parties idacksonobviously
failed to identify for the court the weigluf authority, described above, holding
that a plaintiff must allege two predieaacts as to each defendant. Under these
circumstances]acksondoes not require the conclusittrat Plaintiffs may state a 8
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Plaintiffs insist, in the léernative, that they may satisfy their predicate act
pleading obligations by alleging that ea€lefendant (1) joined a fraudulent
scheme and (2) permitted orceniraged another particigaim the scheme to mail
or transmit information in fdherance of the schemeSgeResp. Br. at 37 n. 25,
Pg. ID 541 (citingWest Hills Farms, LLC v. Classicsté823 F.Supp.2d 599, 627
(E.D. Ky. 2011) andVyndham Vacation Resorts, Inc. v. The Consulting Group,
Inc., No. 12-00096, 2013 WL 38340 (M.D. Tn. Jul. 23, 2013)).) And Plaintiffs
contend that they have made these requadiégations here as to each Defendant.
(See idat 37-38, Pg. ID 541-42.There are two problesrwith this argument.

First, it far from clear that a defendafgarticipates in the affairs of an
enterprise through a pattern of ratéering activity” by merely “permitting”
someone else to commit two predicatesaciThe passive adf not preventing
another person from committing a predicat# seems to fall short of the active
conduct required to estaliis“participation” in theenterprise — i.e., making
decisions or carrying them out — thréug pattern of racketeering activitySee
Part B.2.i.,supra Second (and in any event), Plaintiffs have not sufficiently
alleged that each Defendant encourage&nowingly permittd others to commit

predicate acts. For instea Plaintiffs have not pleaded sufficient facts to

1962(c) claim as to each Defendant meigyyalleging that the enterprise as a
whole committed at least two predicate acts.
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plausibly allege that théendor Defendants, ViSalus Hiings, the Ropart Entities,
or the Corporate Promoter Defendants ptent or encouraged other participants
in the RICO enterprise to engmin mail or wire fraud.

In sum, in order to state a § 1962¢Aim against any Defendant, Plaintiffs
must allege that the Defendant actualbmmitted two predicate acts. The Court
cannot conclude that Plaintiffs have scintly alleged that each Defendant has
committed two predicate acts due te tgroup pleading problem in Plaintiffs’
Complaint described above. In the Ameth@omplaint, Plaintiffs may only assert
a 8 1962(c) claim against those Defendamemw they specifically allege to have
committed two predicate acts.

Lastly, while Plaintiffs must allege &h each Defendant committed at least
two predicate acts, it is important to clgrthe impact of Fed. R. Civ. P. 9(b) on
that pleading obligation. Defendants inglsit because Plaintiffs allege predicate
acts of mail fraud and wire fraud, Plaintiffs must identify specific
misrepresentations; the “time, place, andtents of the false misrepresentations;”
and the “identity of the person makingethmisrepresentatios].” (ViSalus
Defendants’ Mot. at 21, Pg. ID 337 (quotibgLorean v. Cork Gully118 B.R.
932, 940 (E.D. Mich. 1990)).) The Caudisagrees. While these pleading

requirements under Rule 9(b) apply evé the alleged mailive fraud is based

48



upon misrepresentations, they do not gpphen the alleged mail/wire fraud rests
upon an alleged scheme to defraud thads not involve misrepresentations:

In cases in which the plaiff claims that specific
statements or mailings were themselves fraudulemnt,
themselves contained falserarsleading information, the
complaint should specify theaud involved, identify the
parties responsible for the &rd, and where and when the
fraud occurred.

In cases in which the plaintitlaims that the mails or
wires were simply used in fimérance of a master plan to
defraud, the communicationgseed not have contained
false or misleading information themselves. In such
cases, a detailed descrti of the underlying scheme
and the connection therewith of the mail and/or wire
communications, is sufficient to satisfy Rule 9(b).... [In
other words,] Rule 9(b) requires only that the plaintiff
delineate, with adequate paularity in the body of the
complaint, the specific citonstances constituting the
overall fraudulent scheme.

In re Sumitomo Copper Litig995 F.Supp. 451, 456 (S.D. N.Y. 1993).

Here, Plaintiffs’ mail and wire fraudllegations do not rest upon alleged
misrepresentations.  Instead, Plaintiftdaim that Defendants operated and
participated in a pyramid scheme thataasatter of law, cotisutes a scheme to

defraud in violation of the madnd wire fraud statutes.S¢eResp. Br. at 34-35,

¥ In re Sumitomalso explained the rationale betlithis alternative standard for
fraud allegations based on e&heme to defraud: “Once ehplaintiff alleges with
particularity the circumstances condtihg the fraudulent scheme ... the notice
function served by Rule 9(b) would [ndbie advanced in any material way by
insisting that a complaint contain a list of letters or telephone callg."re
Sumitom995 F.Supp. at 456.
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Pg. ID 538-39;see also Gold Unlimitedl77 F.3d at 484 (“Unquestionably, an
illegal pyramid schemeonstitutes a scheme to defraud.”Bgcause Plaintiffs are

not proceeding on a misrepresentation theory of fraud, Rule 9(b) does not require
them to identify specific misrepresentats. It requires them only to provide a
detailed description of the fraudulentheme and a clear explanation of each
Defendant’s allged role in it

c. Plaintiffs Have Failed to Allege a Clear Causal Relationship Between
Predicate Acts Committed by Eablefendant and Plaintiffs’ Injuries

To state a 8 1962(c) claim, “a plaifitmust show not only that the predicate
act was a ‘but for’ cause of plaintiffmjuries, but also that it was a proximate
cause.” Heinrich, 668 F.3d at 405 (citinglolmes v. Sec. Investor Prot. Cqrp03
U.S. 258, 268 (1992). Thus, “[a] plaintiffust show ‘some direct relation between
the injury asserted and thejurious conduct alleged.”Id. (citing Holmes 503
U.S. at 268). Proximate cause is a “flegildoncept” that must be assessed on a
case-by-case basiswWallace v. Midwest Financia& Mortgage Svcs., In¢.714
F.3d 414, 419 (6th Cir. 2013).

Defendants argue that Plaintiffs’ @plaint does not allege a causal

connection between their alleged predicatés and Plaintiffs’ alleged injuries.

2% This requirement of Rule 9(b) is addition to the other RICO pleadings

requirements discussed inxteabove — i.e., that Plaintiffs plead at least two
predicate acts by each Defendant and Biaintiffs sufficiently plead how each
Defendant’s predicate actgured them, among other things.
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(See, e.g.ViSalus Defendants’ Supplemental ByieCF #49.) Plaintiffs deny that
they must plead a causal connection betwessrh Defendant’s particular predicate
acts and their specific injuriesSdePla.’s Supplemental Brief, ECF #52 at 6, Pg.
ID 772.) Plaintiffs argue that in der to satisfy their causation pleading
requirement as to each Defendant, they nadyg allege that they (the Plaintiffs)
were intended targets of the fraudulescheme in which the Defendant
participated. $ee id. Plaintiffs rely on the Sixth Circuit’'s statement\iviallace
that a “plaintiff need only show use of thmail in furtherance of a scheme to
defraud and an injury proximately caudsdthat scheme. Thus, the appropriate
inquiry ... [is] whether the fraudulent sche ... proximately caused [plaintiff's]
injuries.” Seer14 F.3d at 420 (internal citations omitted).

But Wallacecannot fairly be read to altdre settled rule that a claim under §
1962(c) requires a direct csal connection between tdefendant’s predicate acts
and the plaintiff's injuries. Indeed, bothe Supreme Court and Sixth Circuit so
held well beforewallace See, e.g.Hemi Group, LLC v. City of New Yor59
U.S. 1, 17-18 (2010) (8 1969 “is limited by the requirenm# of a direct causal
connection between the predicate wrongl ahe harm”) (internal citation and
guotation marks omitted);Anza v. ldeal Steel Supply Carp47 U.S. 451, 457
(2006) (“the compensable injury ofiving from a violation of [§8 1962(c)]

necessarily is the harmaused by [the defendant’s] predicate dcrts(emphasis
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added) (internal citationna quotation marks omitted)Heinrich, 668 F.3d at 405
(“To allege a valid RICO claim ... aahtiff must show not only that th@edicate
act was a ‘but for’ cause of plaintiff's jaries, but also that it was a proximate
cause.”) (emphasis addedpt@rnal citation omitted).Wallacecannot reasonably
be read as overruling or undening these binding precederits.

Moreover, and in any eventVallaceis readily distinguishable from this
case. The plaintiff i'wallace— unlike Plaintiffs here — identified specific mailings
and wire transfers that allegedly caused his injurigse Wallace714 F.3d at 419
(noting that plaintiff cited evidence of spkcipredicate acts that he alleged were
the cause of his injuries). Thud/allace does not stand for the proposition that
Plaintiffs can state their § 1962(c) claimghout linking their injuries to a specific
predicate act.

Plaintiffs have not pleaded the resjté causal connection between their
injuries and predicate acts committed bgle®efendant. For instance, Plaintiffs
have not clearly linked their losses toyaspecific act or communication by an IP
Defendant. Plaintiffs have not allege@thhey personally received or viewed any

of the mailings, promotional materialgyebsites, or communications by these

1 See, e.gU.S. v. Mack729 F.3d 594, 609 (Courts Appeals may not overturn
Supreme Court precedent); Sde5. v. Lanier 201 F.3d 842, 846 (6th Cir. 2000)
(“It is firmly established that one panel of this court cannot overturn a decision of
another panel....").
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Defendants described in the i@plaint. Nor have Plaint$ alleged that they were
lured into the ViSalus Program by othersonhad, in turn, been influenced by the
IP Defendants. Plaintiffs allege only tithey were in the “class” of individuals
generally targeted by the IP Defendants’ potional activities. That is not a close
enough connection to satisfy the causatieament of their 8 19§c) claim. In
their Amended Complaint, in order tstate a 8 1962(c) claim against any
Defendant, Plaintiffs must allege alear causal connection between that
Defendant’s alleged prediea#cts and their injuries.

To be clear, Plaintiffs need not ajke first-party reliance on a Defendant’s
mailings or wire transmissions in order gafficiently allegethat that Defendant
proximately caused their injuriesSee Bridge v. Phoenix Bond & Indem. ,(G&b3
U.S. 639, 659 (2008) (“Proof that the piaif relied on the diendant’s [mail and
wire transmissions] may in s@ cases be sufficient &stablish proximate cause,
but there is no sound reason to conclude that such proof is always necessary.”) But
Plaintiffs must allege a logical theodyjrectly linking each Defendant’s predicate

acts to their alleged injuriés.

2 The Court recognizes that proximate cdios is often betteaddressed at the
summary judgment stage rathemrthon a motion to dismissSee Trollinger v.
Tyson Foods, In¢370 F.3d 602, 615 (6th Ci2004). The Court notes, however,
that the Sixth Circuit has addressedximate causation under § 1962(c) at the
pleading stage and has found causationgatiens deficient at that stageSee
Heinrich, 668 F.3d at 405-407 (alledjenail and wire fraud did not satisfy RICO
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d. Plaintiffs Have Not Sufficiently Pdded Predicate Acts Pursuant to
the Hobbs Act

Plaintiffs also allege that the Defgants’ pattern of racketeering activity
included violations of the Hobbs Act. Aslevant here, thelobbs Act prohibits
“the obtaining of property from another, with his consent, induced by wrongful use
of actual or threatened force, violence,fear....” 18 U.S.C. § 1951(b)(2). The
Court concludes that Plaintiffs have maifficiently allegedthat any Defendant
violated the Hobbs Act

Plaintiffs argue that they have pleadetiobbs Act violation under the “fear
of economic harm theory.” SeeResp. Br. at 42-43, Pg. I1B46-47.) Under that
theory, “a private citizen jolates the Hobbs Act] by leading the victim to believe
that the perpetrator can exercise his or her power to the victim's economic
detriment.” Id. “The fear of economic harmrmay arise independently of any

action by the defendant, it is enough tlie fear exists and the defendant

proximate causation requirement)So have other Circuits.See, e.g., Canyon
County v. Syngenta Seeds, Jn§19 F.3d 969, 984 (9tkir. 2008) (affirming
dismissal of § 1962(c) claim becau'geoximate causation is lacking”)erner v.
Fleet Bank, N.A.318 F.3d 113, 122 (2d Cir.0@3) (affirming dismissal of 8§
1962(c) claim because “plaintiffs cannot shthvat defendantsalleged violations
of 8 1962 proximately caused their injufieslf the causation allegations as to any
particular Defendant in Plaintiffs’ Ameled Complaint are plainly deficient, the
Court will not hesitate to dismiss t8€1962(c) claim against that Defendant.

23 Plaintiffs’ Hobbs Act allegations alsuffer from the group pleading deficiency
discussed earlier. This section will adslethe other deficiencies in Plaintiffs’
Hobbs Act allegations.
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intentionally exploits it.” Id. In order to plead a ¢bbs Act violation under this
theory, a plaintiff “must allege factshd circumstances that show (1) that the
defendants obtained the plaintiffs’ profyef2) through the wrongful use of (3)
threats or fear of ... economic harmid.
Plaintiffs’ Hobbs Act allegations, itheir entirety, are as follows:

Among other things, during fight between another

network marketing companynd ViSalus, as detailed in

another RICO-related compia filed by OceanView

Corporation in 2013, earlierdhyear ViSalus and certain

of its individual officers hired a private investigator who

purloined certain materialf'om a number of former

ViSalus distributors. The company also allegedly

retained commissions and earnings from these

individuals in an effort to not have them take their

“downlines” to an alleged competitor. Similar actions

have occurred to assist in perpetuating the pyramid
scheme.

(Compl. at 1173.) These allegations faHl $aort of stating a Hobbs Act violation
under the “fear of economic harm” theory.aiRtiffs allege that ViSalus and/or its
officers hired an investigator to steal materials from former distributors and
withheld funds from those former distribuso But Plaintiffs do not allege that any
Defendants ever threatened the formerrithgtors. Nor do Plaitiffs allege that
they — or the former distributors in qties — were ever in fear of physical or
economic harm. And Plaintiffs certainlyave not allege@ causal connection
between ViSalus’ alleged conduct towdh@ unidentified former distributors and

Plaintiffs’ alleged losses. If Plaintiffishoose to plead a Hobbs Act violation in
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their Amended Complaint, Plaintiffs must clearly explain how the conduct alleged
(1) constitutes a violation of that Acha (2) is causally related to Plaintiff's
injuries.

3. Plaintiffs’ 81962(a) Claim

Section 1962(a) makes it “unlawful rf@ny person who has received any
income derived, directly or indirectljrom a pattern of racketeering ... to use or
invest, directly or indirectly, any part gfuch income, or the proceeds of such
income, in acquisition of any interest or, the establishment or operation of, any
enterprise....” 18 U.S.C. § 1962(a). Pitdis allege that Defendants Blair,
Sarnicola, and Mallen (collectively, @hinvestor Defendants”) “received income
derived from a pattern of racketeeringidty and have subsequently used that
income in acquisition of an interesttime [Alleged RICO E]nterprise” in violation
of § 1962(a). (Compl. at Y187.) Plaifs further allege that the Investor
Defendants acquired an interest in ViSain 2008 and subsequently contributed
additional funds to the company tlp it avoidbankruptcy. $ee id) Thus,
Plaintiffs assert, these investmentallow[ed] the pyramid scheme to be
perpetuated.” I¢.)

The Investor Defendants argue that Rti#fis’ fail to state a § 1962(a) claim
because Plaintiffs have not sufficiengieaded that these Defendants “engaged in

a pattern of racketeering activity prior 8008, such that the funds allegedly
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reinvested in 2008 were proceeds niroracketeering activity.” (ViSalus
Defendants’ Reply Br. at 14, Pg. ID 715T)he Court agrees that Plaintiffs have
failed to state a viable § 1962(a) claagainst the Investor Defendants.

As an initial matter, due to thearp pleading issues identified above, the
Court cannot conclude that Plaintiffs ieasufficiently alleged that any of the
Investor Defendants, inddually, engaged in a pattern of racketeering activity.
Moreover, Plaintiffs have not sufficiently alleged that theestor Defendants
received income from a pattern of racketeering activity anmequentlynvested
money in the Alleged RICO EnterprisBee generally Yellow Bus Lines, Inc. v.
Drivers, Chauffeurs & Hipers Local Union 639883 F.2d 132, 140 (D.C. Cir.
1989) (“Section 1962(a) prohibits the receipt andudsequeninvestment of
racketeering proceeds into an enterprise.”) (emphasis added). In order to state a §
1962(a) claim in their Amended ComplairRjaintiffs must allege when each
Investor Defendant received income frarpattern of racketeering activity; they
must clearly identify thepattern of racketeering aciiy from which the income
was derived; and they must plead whanlelnvestor Defendant invested funds in
the Alleged RICO Enterprise.

4. Plaintiffs’ § 1962(d) Claim

Section 1962(d) makes it unlawful fonyaperson to conspire to violate 88

1962(a), (b), or (c). Seel8 U.S.C. § 1962(d). Plaintiffs allege that (1) the
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Defendants conspired to violate 8 1992@nd (2) the Investor Defendants
conspired to violate § 1962(a), earhviolation of § 1962(d). eeCompl. at
11189-96.)

In order to state their § 1962(d) claiRiaintiffs must — among other things —
plausibly allege all thelements of a substantive RICO violatioBee Heinrich
668 F.3d at 411. As discussed ahohewever, due to the group pleading
problems with Plaintiffs’ Complaint, th€ourt cannot determine that Plaintiffs
have sufficiently alleged all of the elemgmf their 88 1962(c) and 1962(a) claims
against each Defendant. Accordingly, id@rto state a viable § 1962(d) claim in
their Amended Complaint, Plaintiffs it} at a minimum, remedy the pleading
deficiencies in at least one of their § 1962(a) or § 1962(c) claims.

lll.  PLAINTIFFS’ STATE LAW CLAIMS
A. Plaintiffs State a Viable Claim Againg ViSalus Under Section 3b of the
MCPA, M.C.L. § 445.903Db, But Plaintffs’ Other MCPA Claims Fail as

a Matter of Law (Count IlI)

1. Plaintiffs State a Viable Claim Under Section 3b of the MCPA,
M.C.L. 8 445.903b, Only As to ViSalus

Plaintiffs allege that the Dafidants offered unregistered business
opportunities in violatiorof M.C.L. § 445.903b. SeeCompl. at 1203.) That
provision requires the “seller of a busineggportunity to ... file a notice with the
attorney general ... if th purchaser pays more than $500.00 in total for the

business opportunity from anytime before ttlate of sale to anytime within 6
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months after the date of sale.” M.C$.445.903b(1). By its express terms, this
provision applies only to the “seller” dhe business opportunity — in this case,
ViSalus? Plaintiffs therefore fail to sta® 445.903b claim against all Defendants
other than ViSalus.

ViSalus contends that Plaintiffs v& not stated a claim pursuant to 8
445.903b because they “have not pled émgt of them paid more than $500 for the
ViSalus [B]usiness [O]pportunity.” (ViSaludefendants’ Mot. at 27, Pg. ID 343.)
ViSalus is incorrect. Plaintiffs allegeahthey each purchased at least “one $499
IP enrollment.” (Compl. at 7118-10.) Plaifdifalso allege that when an IP enrolls
in the ViSalus Program, the IP istomatically subscribedo Vi-Net Pro plus
ViSalus Executive Success Club Subsaniptifor $24/mo.” (Compl. at 768
(emphasis added).) Thus, PiEifs have alleged that ¢ly paid more than $500 (at
least $499 up-frontlus $24 per month) for the Balus Business Opportunity.

ViSalus further argues that Plaintifsl to state a 8 445.903b claim because
Plaintiffs do not allege that they “sufferdamages as a result[piSalus’] alleged

failure to register with the Attorney Geamaé” (ViSalus Defendants’ Mot. at 27,

24 Although Plaintiffs allege that certain other Defendants facilitated the sale of the
ViSalus business opportunity, the teot the § 445.903b makeclear that the
“seller” is the commerciatntity that actually sold thbusiness opportunity and not
that entity’s agents. For instance445.903b(1)(b) requires that the seller notify
the Attorney General of the “name underieththe seller intends to do business.”
This provision makes sense only if theslfer” is the commercial entity — i.e.,
ViSalus.
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Pg. ID 343.) But Plaintiffsdo assert that they suffered damages as a result of all
of the alleged violations of the MCPA cluding ViSalus’ failure to register.Sge
Compl. at 1206.) Whether @htiffs can ultimately prove that ViSalus’ alleged
failure to register caused their damageansther matter. But at this stage of the
litigation, Plaintiffs have stated aable § 445.903b claim as to ViSalus.

2. Plaintiffs Have Failed to State a Claim Under Section 3 of the
MCPA, M.C.L. § 445.903

Plaintiffs further allege that the Defeants “used deception, false pretense,
misrepresentation, and omitté&ey facts to induce [P]laintiffs ... to enter into an
agreement with ViSalus...” in violation dfl.C.L. § 445.903. (Compl. at 1202.)
That provision prohibits a person fromsing “[u]nfair, unconscionable, or
deceptive methods, acts, or practicestlie conduct of trade or commerce.”
M.C.L. 8 445.903(2).

Defendants argue that Plaintiffs’ 84863 claim must be dismissed because
that section does not apply to the “purahas sale of a franchise.” M.C.L. §
445.902(g). Defendants note that in Piifisi MFIL claim, Plaintiffs expressly
allege that Defendants’ conduconstitutes an offering of a franchise” in violation
of the MFIL. (Compl. at 1233.) Thus, Defendants argudgirikffs’ allegation

that Defendants engaged in the offerofca franchise precludes their claim under
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[M.C.L. § 445.903].” (ViSalus Defalants’ Mot. at 27, Pg. ID 34%) This
argument lacks merit. At this stage i tbroceedings, Plaintd may state claims
for relief pursuant to botlg 445.903 and the MFIL — en if those claims are
potentially inconsistentSeeFed. R. Civ. P. 8(d)(3) A party may state as many
separate claims ... as it hasgardless of consistenty. Defendants nonetheless
insist that dismissal is warranted becausenfiffs did not expressly state that they
pleaded their MCPA and MFIL abjations in the alternative. Sée ViSalus
Defendants’ Mot. at 27 i1, Pg. ID 343.) But Defendts have cited no binding
authority dismissing a claim where, dwsere, plaintiffs pleaded allegedly-
inconsistent claims without expressly icdiing that the claims are pleaded in the
alternative.

Even though Plaintiffs are permitted poesent their § 445.903 claim in the
alternative, they have not sufficiently pleadbdt claim. In ader to state a claim
pursuant to 8§ 445.903, Plaintiffs mustdt with particularity the circumstances
constituting fraud or mistake,” consistavith Fed. R. Civ. P. 9(b)See Burniac v.
Wells Fargo Bank, N.ANo. 13-12741, 2015 WL 401018t *17 (E.D. Mich. Jan.
28, 2015);see alsoKiser v. Bank of America, N.ANo. 14-585, 2014 WL

6893519, at *6 (W.D. Mich. Dec. 5, 2014)Rarticularity is required here because

%> The Additional Defendants and iGgs adopt the ViSalus Defendants’

arguments as to each of Pitiifs’ state law claims. §eeAdditional Defendants’
Mot. at 16, Pg. ID 301; iCensrMot. at 14-16, Pg. ID 263.)
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Plaintiffs’ theory of liability is basg& on alleged misrepsentations by the
Defendants.

To satisfy Rule 9(b), Plaintiffanust specify the allegedly fraudulent
statements, identify the speaker, plead waed where the statements were made,
and explain what made the statements fraudul8et Republic Bank & Trust Co.
v. Bear Stearns & Cp683 F.3d 239, 247 (6th Cir. 2012Plaintiffs have not done
so here. Plaintiffs have not specifigaidentified any particular allegedly-
fraudulent statementshat induced them to enroll in the ViSalus Program
Moreover, while Plaintiffsbroadly allege that #h Defendants made fraudulent
statements to potential IPs, Plaintiffieve not identified the speaker of each
statement or when and whetee statements were made.(See, e.g.Compl. at
1202.) In their Amended Complaint, aititiffs may attempt to plead with
particularity the specific statements thatluced them to enroll in the ViSalus
Program, the specific Defendants who mtdese statements, and when and where
the statements were made. But as aulyepleaded, Plaintiffs’ § 445.903 claim

does not satisfy Rule 9(b) and tbfare fails as a matter of law.

% Like Plaintiffs’ RICO allegations, nmy of their state law claims suffer from
group pleading deficiencies. For instan Plaintiffss MCPA allegations lump
together “the Defendants” without specifically identifying whaf the Defendants
engaged in the conduct alleij¢Defendants have violated the MCPA in that they
used deception, false pretense, misregméation, and omitted key facts to induce
[P]laintiffs ... to enter into an agreentenith ViSalus....” (Compl. at §202.)
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3. Plaintiffs Have Failed to Statea Claim Under Section 11 of the
MCPA, M.C.L. § 445.911

Plaintiffs also allege that Defendanfsarticipation in the ViSalus Program
violated M.C.L. § 445.911.SeeCompl. at 1204.) That provision prohibits a party
from engaging in any:
method, act, or practice trade or commercdeclared by
a circuit court of appeals dhe supreme court of the
United States to be an unfar deceptive trade act or
practice within the meaningf ... 15 U.S.C. § 45(a)(1),
in a decision which affirms afirects the affirmance of a
cease and desist order issued by the [F]ederal [T]rade
[Clomission ... and which isfbcially reported not less
than 30 days before the method, act, or practice on which
the action is based occurs.

M.C.L. 8 445.91(3)(c).

Defendants argue that Plaintiffs fail state a claim pursuant to § 445.911
because Plaintiffs have not identified &agjfic federal appellate court decision that
satisfies the requirements of the statut8eelViSalus Defendants’ Mot. at 27-28,
Pg. ID 343-44.) Plaintiffs counter thiate MCPA does not require them to plead a
citation to a specific federal appd#acase in their complaintS¢eResp. Br. at 54,
Pg. ID 558.) Plaintiffs insist that the MCPA requires only thastence” of a case
that satisfies the requirements of § 445.918ee(id. But Plaintiffs have not
identified a single federal appellate case tinas officially reported 30 days before

Defendants’ allegedly-unfamr deceptive acts. In their Response Brief, Plaintiffs

cite Fed. Trade Comm’n v. Equinox Int'| CorgNo. 990969, 1999 WL 1425373
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(D. Nev. Sept. 14, 1999).Sée id. But Equinoxwas anunreporteddecision by a
federal district court. At oral argument, &htiffs attempted to rely on
BurnLounge, supra (SeeTr. at 99, Pg. ID 874.) BuBurnLoungewas officially
reported in 2014after Plaintiffs allegedly enrolleth the ViSalus Program in 2012
or 2013. Plaintiffs thereforfail to state a § 445.911 claim.

B. Plaintiffs Fail to State a Claim for Unjust Enrichment (Count V)

In Count V, Plaintiffs bring an unjuginrichment claim against the Ropart
Entities, the Individual Insider Defendanthe IP Defendantgnd the Corporate
Promoter DefendanfS. (SeeCompl. at §1207-15 Plaintiffs allege that these
Defendants were unjustly eahied in connection with Rintiffs’ participation in
the ViSalus Program. See id) Specifically, Plaintiffs contend that these
Defendants “have been unjustly enrichethatexpense of, and to the detriment of,
[P]laintiffs ... in that the financial befies derived by them as a result of the
pyramid scheme rightfully belong to Plaintiffs....Td(at 1210.)

To state a claim of unjusinrichment, a plaintiff must allege “(1) the receipt

of a benefit by the defendant from the ptdf and (2) an inequity resulting to the

27 Although Plaintiffs initially purported to bring éir unjust claim against

ViSalus as well, Plaintiffs acknowledge iheir Response Brief that they cannot
maintain an unjust enrichmedaim against ViSalus becseitheir purchases of the
ViSalus Business Opportunity are governed by express contracts, and unjust
enrichment is not actionable beten parties to a contractSdeResp. Br. at 58,

Pg. ID 562.)
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plaintiff because of the retentiaf the benefit by the defendantMorris Pumps v.
Centerline Piping, In¢.729 N.W.2d 898, 904 (Mich. CApp. 2006). Here, the
Defendants seek dismissal of Plaintiffs’ unjust enrichment claim on only one
ground:

Plaintiffs have not pled thahey conferred any benefit
upon [the Ropart Entities, the Individual Insider
Defendants, the IP Defendants, and the Corporate
Promoter Defendants]. Rathé&Haintiffs seek the return

of monies thatViSalus allegedly plaid to various
individuals. Such payments do not support an unjust
enrichment claim. See Karaus v. Bank of N.Y. Mellon
831 N.W.2d 897, 906 (MichCt. App. 2012) (“[T]he
mere fact that a third pems benefits from a contract
between two other persons does not make such third
person liable in quasi-comirt, unjust enrichment, or
restitution)”.

(Additional Defendants’ Reply Br. at 8g ID 693 (emphasis in original).)
Defendants have not established tthety are entitled to dismissal on this
ground. The sole case that Defendants Biégaus is readily distinguishable. In
that case, a homeownerrbmved money from a bank tnance construction on
his house and, in return, the homeowgesinted a mortgage to the bank. The
plaintiff performed construction work dhe home, but the homeowner did not pay
the plaintiff in full. The plaintiff therbrought an unjust enrichment claim against
the bank that held the mortgage. TNkchigan Court of Appeals affirmed
judgment in favor of the bank on the gnouthat the bank did not obtain a benefit

directly from the plaintiff. See Karaus831 N.W.2d at 906. The court noted that
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the bank was “completely involved” with the agreeent between the plaintiff
and the homeowner, and it found no evidetizd the bank “requested any of the
work performed by plaintiff or misledlaintiff to receive any benefit.d. Thus,

the plaintiff inKarausdid not demonstrate — as the Plaintiffs allege here — that the
defendant indirectly receidea benefit from the plaiiff through its participation

in, or knowledge of, a fraudulent schemeKaraus does not stand for the
proposition that a plaintiff may prevail against a defendant on an unjust enrichment
theory only if the plaintiff directly comirred a benefit upon the defendant. On the
contrary, the court ilKarausrecognized the possibility that a plaintiff may recover
from a defendant upon whom he did nonfes a benefit if the defendant has
engaged in misleading conduct thatl to the mintiff's loss. See id.(“A third

party is not unjustly enriched whenrdceives a benefit from a contract between
two other partieswhere the party benefited has not requested the benefit or misled
the other partieS) (emphasis added) niernal citation omitted). Moreover,
“[InJumerous cases have held thatbanefit may be unjustly obtained by a
defendant through an intermediary, esplgiif there is some wrongdoing on the
defendant’s part.”Hoving v. Transnation Title Ins. Cdb45 F.Supp.2d 662, 670
(E.D. Mich. 2008) (collecting cases). céordingly, Defendants have not shown

that Plaintiffs fail to state an wgt enrichment claim on this basis.
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Nonetheless, in light of Plaintiffdverly broad and vaguallegations and
the group pleading problems discussédwe, it is impossible for the Court to
determine that Plaintiffs have sufficienfileaded an unjust eshiment claim as to
the Ropart Entities, the Individual Insider Defendants, th®déRendants, and/or
the Corporate Promoter Defendants. ldeorto state an unjust enrichment claim
against these Defendants, Plaintiffs npisiusibly allege that each Defendant was
unjustly enrichedat plaintiff's expense See, e.qg. Restatement (Third) of
Restitution and Unjust Enrichment 8§ 1 (20{ person who is unjustly enriched
at the expense of anothisrsubject to liability....”) (emphasis added{alamazoo
River Study Group v. Rockwell Int8 F.Supp.2d 815, 818 (E.D. Mich. 1997)
(“Th[e] causation requiremenis an essential element of [plaintiff's] [unjust
enrichment] claim[].... [U]njst enrichment ... require[st a minimum, proof of
causation....”? If Plaintiffs choose to plead amjust enrichment claim in their

Amended Complaint, they must, amoradher things, sufficiently allege a

8 See also Steamfitters Local Union M&0 Welfare Fund v. Philip Morris, Inc.
171 F.3d 912, 936-37 (3d Cir. 1999) (refigsto allow unjust enrichment claim for
lack of causation where plaintiff could not show causation under RICO or
common-law tort)Fairfield Ready Mix v. Walnut Hills Assocs., L.t872 N.E.2d
114, 116 (Ohio Ct. App. 1988) (“[T]he coept of unjust enrichment includes not
only loss on one side but gain on the otheth a tie of causation between them.”)
(internal citation omitted). Although napplying Michiganlaw, these cases may
be instructive on the issue of causatias it pertains to a claim of unjust
enrichment.
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connection between each Defendant’s actions and enrichment, on one hand, and
Plaintiffs’ losses on the other hand.
C. Plaintiffs Fail to State a Claim for Common Law and Statutory

Conversion Claims against All Defendants€Except for ViSalus (Count

VI)

In Count VI, Plaintiffs allege thathe Defendants comtted statutory and
common law conversion by “wrongfully ex[ing] dominion over [P]laintiffs’
funds.” (Compl. at 71219, 221.) Commiamv conversion is “any distinct act of
dominion wrongfully exerted over anothergen’s personal property in denial of
or inconsistent with his rights therein.Thoma v. Tracy Motor Sales, Ind.04
N.W.2d 360, 362 (Mich. 1960). Michigan'sonversion statute prohibits both
common-law conversion and knowingegpt of converted propertySeeM.C.L. 8
600.2919a(1)(a) (prohibition on “converting property to the other person’s own
use” and “receiving, possessing, [or] cenling ... converted property when the
person ... kn[ows] that the property [iJs converted.” M.C.L. § 600.2919a(1)(a).

Michigan law distinguishes betweerarhs involving the alleged conversion
of money and the alleged coms®n of other property.See, e.g.Lawsuit Fin.,

LLC v. Curry 683 N.W.2d 233, 241 (Mic Ct. App. 2004)Sudden Svc., Inc. v.
Brockman Forklifts, InG.647 F.Supp.2d 811, 815 (E.Mich. 2008). A claim for

the conversion of money is availalbaly in very narrow circumstancesSee id.

Specifically, in order to state a claimrfoonversion of money, a plaintiff must
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allege that the defendant had “an obiiga to return [certain] specific money
entrusted to his careMead v. Phillips Campe®ales & Rental, Inc593 N.W.2d
595, 603-04 (Mich. Ct. App. 1999).

Plaintiffs’ conversion claims are based their allegations that they paid
money to ViSalus and that ViSalus ultitely distributed money to each of the
Defendants. §eeCompl. at 11219, 221.) As to all of the Defendants other than
ViSalus, therefore, Plaintiffs’ theory diability is that they knowingly received
payments from ViSalus thatight have been comprised Bfaintiffs’ funds. That
IS not sufficient to state aaim for the conversion of moye Indeed, Plaintiffs do
not allege that any of those Defendamneceived the “specific money” that
Plaintiffs had paid to ViSalus. il it is difficult to see how Plaintiffsould allege
the receipt of “specific money” by any femdant (other than ViSalus) under the
circumstances here. Accordingly, Pldistifail to state conversion claims against
all Defendants other than ViSalus.

ViSalus argues that Plaintiffs have not stated conversion claims against it
because Plaintiffs consented to the setions in which ViSalus obtained their
funds. (ViSalus Defendants’ Mot. at 3Bg. ID 346).) Not so. The crux of
Plaintiffs’ conversion claims is that th&Salus obtained Plaintiffs’ money through
the use of a fraudulent scheme. “Conderiossession of [property] obtained by

fraud ... is not effective to prevent mery ... for conversion.” Restatement
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(Second) Torts, 8 252A. ViSalus thereforannot defeat Plaintiffs’ conversion
claims on the ground that Plaintiffertsented to parting with their money.

ViSalus may have viable defensesRmintiffs’ conversion claims, and it
may ultimately prevail on those claimsBut, at this stage, ViSalus has not
established that Plaintiffs’ conveosi claims fail as a matter of law.

D. Plaintiffs Fail to State a Claim for Civil Conspiracy (Count VII)

In Count VII, Plaintiffs allege that Dendants engaged in a civil conspiracy
to profit by way of a pyramid schemeSgeCompl. at §225.) A civil conspiracy is
“a combination of two or me persons, by some contsal action, to accomplish a
criminal or unlawful purpose, or to acoplish a lawful purpose by criminal or
unlawful means.” Urbain v. Beierling 835 N.W.2d 455, 463 (Mich. Ct. App.
2013). Importantly, “a claim for civil conspiracy may not exist in the air; rather, it
IS necessary to prove a separate, actionable tédvocacy Org. for Patients and
Providers v. Auto Club Ins. Ass’670 N.W.2d 569, 580 (Mic Ct. App. 2003).
Accordingly, where a plaintiff has not garately pleaded a viable tort claim,
dismissal of the plaintiff's civiconspiracy claim is appropriat&ee id.

The Court cannot conclude that Plaifstihave sufficiently pleaded a civil
conspiracy claim. For the reasons disaasabove, even reading the Complaint in
the light most favorable to Plaintiffs, it isot clear that Plaintiffs have stated a

separate, actionable tort as to each badat. The group pleading problems in
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Plaintiffs’ Complaint, and Plaintiffs’ flure to adequately plead the alleged
underlying torts as to each Defendant, aalféo their civil conspiracy claim.
Plaintiffs may attempt to correct tleedefects in their Amended Complaint.

E. Plaintiffs Have Stated Viable Clams Pursuant to the MFIL as to
Certain Defendants (Count VIII)

In Count VIII, Plaintiffs allege thaDefendants violated four provisions of
the MFIL. Plaintiffs have stated viabbtaims under each provision, but only as to
certain Defendants.

a. Plaintiffs’ MFIL 88 13, 25, and 28 Claims

Plaintiffs first allege that Defendant®lated 88 13, 25, and 28 of the MFIL.
SeeM.C.L. 88 445.1513, 445.1525, 445.1528ection 13 prohibits the offer or
sale of a franchise if the franchisor's business methods include illegal activities.
SeeM.C.L. 8§ 445.1513(a). Section 25 pcobes any person from “publishing an
advertisement concerning the offer or safea franchise ... if the advertisement
contains a statement that is false oslgading....” M.C.L. § 445.1525. Section
28 prohibits a person from offering selling “any form ofparticipation in a
pyramid or chain promotion.” M.C.L.445.1528(a)(1). Und&§ 28, a pyramid or
chain promotion includes “any plan orhgene or device by which ... a participant
gives a valuable consideration for tbheportunity to receive compensation or
things of value in return for inducing othpersons to beconjgarticipants in the

program....” Id.
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The parties agree that Plaintiffs cstiate a claim for rescission pursuant to
88 13, 25, and 28 of the MFIL.S¢eViSalus Defendants’ Mot. at 32, Pg. ID 348;
Additional Defendants’ Mot. at 16, PtD 301; Resp. Br. at 54-57, Pg. ID 558-
61.F° Plaintiffs, however, have stated suctl@m only as to ViSalus. In order to
state a rescission claim, Plaintiffs mudtege the existence of a contracCt.
Vowels v. Arthur Murray Studios of Michigan, In@63 N.W.2d 35, 38 (1968)
(“Rescission necessarily involves a repudiatof [a] contract....”) ViSalus is the
only Defendant with whom Plaintiffs alledbat they entered an agreemenbed
Resp. Br. at 58, Pg. ID 562 (acknowledgihgt Plaintiffs do nbhave a contract
with any Defendant except ViSalus).)Accordingly, the Court will dismiss
Plaintiffs’ 88 13, 25, and 28 claims &sall Defendants except for ViSalus.

b. Plaintiffs’ MFIL § 5 Claim

Plaintiffs’ Complaint also contains @aim pursuant to 8 5 of the MFIL.
Section 5 contains two septgaprohibitions that are relevant in this action.
Section 5(a) proscribes a person from pdow[ing] any device, scheme, or artifice
to defraud” in connection with the filing, offer, sale,purchase of any franchise.
M.C.L. 8 445.1505(a). Sectidb(b) prohibits a persdnom “mak[ing] any untrue

statement of a material fact” in connectwith the filing, offer, sale, or purchase

?® Plaintiffs do not dispute that ression is their only remedy for the alleged

violations of 88 13, 25, and 28SdeResp. Br. at 54-57, Pg. ID 558-61.)
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of any franchise. M.C.L§ 445.1505(a). Here, Plairfsfallege that Defendants
violated § 5(a). $eeResp. Br. at 55, Pg. ID 559 (diging that Plaintiffs’ first
MFIL claim is pursuant to section 5(a))That is, Plaintiffs allege that Defendants
engaged in a “scheme to defraudgt that they made spdi@ untrue statements.

The ViSalus Defendants and Additiorlaéfendants contend that Plaintiffs
fail to state a § 5(a) claim because Plfimthave not allegethat they relied on
statements by the Defendants in connectith e offer, sale, or purchase of the
ViSalus Business Opportunity. S€eViSalus Defendants’ Mot. at 32, Pg. ID 348;
Additional Defendants’ Mot. at 16, Pg. ID 301.) But the cases that Defendants cite
in support of their position that 8§ 5 retes a showing of tence each involved
claims under 8§ 5(b). SeeViSalus Defendants’ Mot. at 32, Pg. ID 348 and
Additional Defendants’ Reply Brat 9, Pg. ID 694 (citingAron Alan, LLC v.
Tanfran, Inc, 240 Fed. App’x 678 (6th Cir. 2007) ar@@bok v. Little Caesar
Enterprises, In¢.972 F.Supp. 400 (E.D. Mich. 1997))Defendants have not cited
any authority establishing that relianceaisiecessary element of a § 5(a) claim.
And it is at least plausible that a plaintiff could prevail under § 5(a) even if he or
she did not rely on specific fraudulent statemer@$. Bridge 553 U.S. at 648-49
(recognizing that a person may be liabledgecuting a scheme to defraud “even if

no one relied on any misrepresentation’Accordingly, the ViSalus Defendants
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and Additional Defendants have not demonstrated that they are entitled to
dismissal of Plaintiffs’ § 5(a) claim.

As with the rest of Plaintiffs’ MFIL @ims, iCentris argues that Plaintiffs
fail to state a 8 5(a) claim against iCentbecause Plaintiffhave not plausibly
alleged that iCentris used a devicehame, or artifice to defraud in connection
with the ViSalus Program. (iCentris Matt 15, Pg. ID 262.) The Court agrees.
Plaintiffs’ § 5(a) claim will bedismissed as to iCentris.

F. Plaintiffs Fail to State Claims for an Accounting and a Constructive
Trust (Count 1X)

In Count IX of the Complaint, Plaiiffs seek an accounting and the
imposition of a constructive trust. Pl#ffs insist that “[a]Jn accounting is
necessary to identify the fullmount of the[ir] loss.” (Compl. at 1241.) Plaintiffs
further insist that a constructive truist necessary to prevent Defendants from
being unjustly enriched.SeeCompl. at 1238.) Defendantounter that Plaintiffs
have not alleged facts that establigteir entittement to an accounting or a
constructive trust. Defendants are correct.

1. Accounting

“An accounting is an extraordinaryj@table remedy and is only available
when legal remedies are inadequatdicDonald v. Green Tree Servicing, LL.C
No. 13-12993, 2014 WL1260708, at *8 (E.D. Mich. Mar. 27, 2014) (citing

Bradshaw v. Thompspd54 F.2d 75, 79 (6th Cir. 1992)“A plaintiff may bring
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an action for accounting if the plaintiff isncertain of the amounts he or she is
entitled to recover.” Miller v. Laidlaw & Co. Ltd, No. 11-12086, 2012 WL
1068705, at *13 (E.D. MichMar. 29, 2012) (citingBasinger v. Provident Life &
Accident Ins. C9.239 N.W.2d 735, 738 (Mich. CApp. 1976)). “Accounting is
inappropriate when discovery coulldétermine the amounts at issudd. (citing
Basingej. Indeed, “[ijn light of the lwad discovery available to litigants,
accounting actions are of dubious utility.Gen. Ret. Sys. Of City of Detroit v.
Onyx Capital Advisors, LLCNo. 10-11941, 2011 WL 4528304, at *13 (E.D.
Mich. Sept. 29, 2011) (citin®igital 2000, Inc. v.Bear Commc’ns, Incl30 Fed.
App’x 12, 22 (6th Cir. 2005)).

Here, Plaintiffs have not alleged thliaey would be unable to determine the
amount of their alleged lossd#wough discovery. To the contrary, Plaintiffs admit
that “[tlhe software that iCentris desgph ... is able to track each transaction,
including the payments made by every Ri#i and the [purported] class, and from
there to a specific corporate or individuddfendant.” (Resp. Br. at 60, Pg. ID
564.) Under these circumstances, Plaintiffs have not stated a claim for the
“extraordinary” remedy of an accounting.

2. Constructive Trust

Plaintiffs cannot state a claim foa constructive trust “because no

independent cause of action foonstructive trust exists."Dingman v. OneWest
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Bank, FSB859 F.Supp.2d 912, 921 (E.D. Mich. 2012)A] constructive trust is
merely a remedy.”ld. (citing Gaymar Indus., Inc. v. FirstMerit Bank, N,A811
Fed. App’x 814, 817 (6th Cir. 2009)3ee also Brown-Smith v. Bank of America
Corp, No. 10-14161, 2011 WL 653642, & (E.D. Mich. Feb. 14, 2011)
(collecting cases) (“A constructive trustasremedy, not a cause of action. That
count therefore cannot survive.”). AccordpgPlaintiffs fail to state a claim for a
constructive trust.

CONCLUSION

For all of the reasons discudsia this Opinion and OrdelT IS HEREBY
ORDERED thatiCentris’ Motion to Dismiss (ECF #35) GRANTED and the
ViSalus Defendants’ and Additional Def#ants’ Motions to Dismiss (ECF ##36-
37) areGRANTED IN PART andDENIED IN PART , as outlined above.

IT IS FURTHER ORDERED that Plaintiffs shall file an Amended
Complaint in this action by no later thaluly 10, 2015. In their Amended
Complaint, Plaintiffs may attempt to mect any and all pleading deficiencies
identified above. Plaintiffs may also amd their Complaint in any other ways
they see fit.

IT IS FINALLY ORDERED that if Plaintiffs pleadRICO claims in their
Amended Complaint, they must attads an Appendix to their Amended

Complaint a completed chart in the forattached to this Opinion and Order.
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Given the large number of Defendantsdathe complexity of the Plaintiffs’
allegations, the Court believes that swh Appendix is necessary to allow the
Court to understand and euate Plaintiffs’ claims.

s/MatthewF. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: June 12, 2015

| hereby certify that a copy of the foreggidocument was served upon the parties
and/or counsel of record on June 1812, by electronic means and/or ordinary
mail.

s/HollyA. Monda
CGase Manager
(313)234-5113
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APPENDIX

IDENTIFY THE NUMBERED PARAGRAPHS IN THE AMENDED COMPLAINT THAT

ALLEGE...
This specific Defendant
< ; . = received income from a
1ss specalic This specific This speclf,ic pattern of racketeering This specific Defendant
Defendant Defendant’s fi :
~ Defendant ; activity; the pattern of entered into an
committed at . . . predicate acts % . . -
i participated in R tosuusiily racketeering activity from | agreement to commit a
. the operation or which the Defendant substantive RICO
predicate acts £ caused derived thes s solation: th id
amounting to management o Plaintiffs’ erived the income; when | violation; that evidence
the RICO ... the Defendant received the | the agreement; and that
pattern of 2 alleged injuries g i >
riackciecring enterprise and and that income; and when the describe the nature of
.. that describe the . Defendant invested the the agreement (if
activity and that describe the 5 : g
» nature of the income into the RICO Defendant is alleged to
describe the A nature of the S - .
5 participation s enterprise (if Defendant is | have violated § 1962(d))
predicate acts causation 2
alleged to have violated §
1962(a))
Defendant A M5, 8, 10
Defendant B
Defendant C

Etc.




