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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

TIMOTHY DANIEL ZELIN,
Case No. 14-12845
Plaintiff,
V. SENIORU.S.DISTRICT JUDGE
ARTHURJ. TARNOW
CAROLYN W. COLVIN,

ACTING COMMISSIONER OFSOCIAL U.S.MAGISTRATE JUDGE
SECURITY, DAvVID R. GRAND
Defendant.

/

ORDER ADOPTING REPORT AND RECOMMENDATION [19]; OVERRULING
PLAINTIFF 'SOBJECTIONS [20]; GRANTING DEFENDANT’SMOTION FOR
SUMMARY JUDGMENT [17]; AND DENYING PLAINTIFF 'SMOTION FOR SUMMARY
JUDGMENT [15]

Plaintiff seeks judicial review ofan Administrative Law Judge (ALJ)
decision denying her application for disabiliignefits. Plaintiff filed a Motion for
Summary Judgment [Doc. #15] on NovemBér 2014. Defendant filed a Motion
for Summary Judgment [17] on January 26,200n June 4, 2015, the Magistrate
Judge issued a Report and Recommenddii®ih recommending that the Court
grant Defendant’'s motion andeny Plaintiff's. Plaintiff fled Objections to the

Report and Recommendation [20] on June2A,5. Defendant filed a Response

to Plaintiff’'s Objections [21] on June 19, 2015.
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For the reasons stated below, the CoADOPTS the Report and
Recommendation [19]. Plaintiff's Objeens to the Report and Recommendation
[20] are OVERRULED. Defendant’s Motion for Summary Judgment [17] is
GRANTED. Plaintiff's Motion for Summary Judgment [15]DENIED.

FACTUAL BACKGROUND

Plaintiff applied for disability benefitsn October 20, 201Blleging that he
became disabled on June 1, 2008. At tiearing before the ALJ, the disability
onset date was amendedFebruary 19, 2010.

The Magistrate Judge summarized thkevant medical evidence concerning
Plaintiff's conditions as follows:

[Mental Health]

Zelin first sought mental laéth treatment from Community
Care Services on November 15, 2011. [Tr. 295]. He asserted that he
was seeking help for “anxiety andplession” because he felt that he
did not have “any emotions left.Id.]. He reported no thoughts of
suicide, but had racing thoughts, pain which made sleep difficult, and
low appetite. [d.]. On December 12, 2011, Zelin complained to a
consulting psychiatrist that hveas “too stressed and worked up,” had
not slept for three nights, and said that he “heard inverted whispering
voices of his brother.” [Tr. 286A check box form completed on that
date records that he was anxious and had hallucinations, but was
cooperative, had good eye contaci] appropriate mood. [Tr. 289].

The consulting psychiatrist presagib Prozac and Seroquel to treat his
sleep and anxiety issues. [Tr. 292].

Zelin began treating with DChapman on January 12, 2012, at
which point he reported “some improvement in symptoms,” but
continued to have anxiety. [TR275]. On February 16, 2012, Dr.
Chapman found that Zelin waslding better with the medication,”
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was “seeing a therapist monthly and feels it is going well,” and had
“[nJo perceptual disturbances.” [Tr. 269]. His attitude was pleasant
and cooperative, and his speech, mood, affect, perception, thought
processes, and insight mefound to be normal.ld.]. On June 7,
2012, Dr. Chapman recorded that Zelin was “doing well” with his
medications, his appetite and slesgd improved, and while he felt
“depressed at times,” he expewed no psychotic symptoms. [Tr.
382]. On August 2, 2012, Dr. Chapmeecorded that Zelin’s mood,
affect, and other mental facultiegere generally normal, and again
found that Zelin was “doing wellivith his medication, but suffered
from chronic pain. [Tr. 372-73]. On September 27, 2012, Dr.
Chapman again found generally notm@ental health, with “no sign

of perceptual disturbances.” [Tr. 367].

On November 29, 2012, Dr. Chapman found that Zelin had
“been relatively stable with med][itan]s for the past year and fe[lt]
his children help[ed] him to stagalm.” [Tr. 341]. However, Zelin
reported being “more irritable ar@hly sleeping 2-3 hours a day for
the past few months,” though Dr. gtman noted that Zelin “did not
mention it until today.” [d.]. Zelin also mentioned “finding himself
closer to getting into altercatiob&cause of his irritability.”l{l.].*

Consultative physicians Dr.ugh Bray and Dr. Kathy Morrow
also produced RFC assessmentsZefin’s mental condition. Dr.
Morrow found that Zelin weemoderately limited in his ability to carry
out detailed instructions, maintaiconcentration and attention for
extended periods, and sustain amlimery routine without special
supervision. [Tr. 104]. She founthat Zelin was not significantly
limited in his ability to carry out vg short and simple instructions,
keep a schedule and be punctual, wiorkproximity to others, make
simple work-related decisions, aomplete a normal workdayld[].

She also found that Zelin did not have understanding or memory

! Dr. Chapman also noted that Zelin repdrteat he “stays down in the basement
sitting in the darkness, and he heard rte@ whispering voices of his brother...”
[Tr. 341]. Given that the ugue phrase “inverted whispering” first appears in notes
from Zelin’s December 12, 2011 visithé because Dr. Chapman noted that Zelin
was not experiencing hallucinations durimg November 29, 2012 visit, this note

appears to merely be a restatemerain’s earlier complaint. [Tr. 344].
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limitations, social interaction limitations, adaptation limitations, or
CPP limitations. Id.].

Dr. Bray reached similar condwns. He found that Zelin was
mildly impaired in terms of hisability to relate to others, to
understand, remember, and carry ogk$a and to maintain attention,
CPP, and effort. [Tr312]. In terms of his ability to withstand stress
and pressure in work activitied)e found Zelin was mildly to
moderately impairedid.].

[Physical Health]

Notes [from City Medical] fron September to November 2012
indicate a diagnosis of lumbosat disc protrusion, anxiety,
lumbosacral spine degenerative joint disease, and lumbosacral
retrolisthesis. [Tr. 399-403].Notes from December 2012 indicate a
diagnosis of lumbosacral spine degaiee disc disease and anxiety.
[Tr. 397]. Notes from January 20X8so include lumbosacral spine
degenerative disc disease, anxiednd right wrist pain. [Tr. 395].

On October 13, 2010, an x-ray of Zelin's lumbosacral spine
showed “minimal dextroscolicsi’ “disc space narrowing at the
lumbosacral junction,” a “small renal -calculus,” and “mild
degenerative changes ... in sacroiliant®on the left side.” [Tr. 261].
On February 21, 2011, Dr. Gregdfyhite performed an MRI scan on
Zelin at Basha Diagnostics, P.{Or. 259-60]. Dr. White found “no
lumbar compression fracture, subluxation, suspisibone marrow
lesion or paraspinal mass. The distord and conus are normal. No
abnormal cord enhancement.”r[T259]. Zelin's T12 through L5
vertebrae were found to be unmkable, but his L4-L5 vertebrae
showed “disc desiccation and deased disc height” with “mild
endplate spondylosis,” “minimal dat arthrosis,” “central disc
protrusion . . . suggesting annulassiure,” “mild spinal stenosis,” and
“mildly narrowed” neural foramina[Tr. 259]. Dr. White’s ultimate
impression was of a “L4-L5 central disc protrusion with annular
fissure.” |d.].

On September 8, 2011, Dr. Mm®r interpreted an MRI of
Zelin’s spine, which he recordedas “grossly negative as seen,” and
was generally normal. [Tr. 258]. AMIRI was again administered at
Basha Diagnostics, P.C. on OctoBer2011, which Dr. Ruth Ramsey
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found demonstrated a “small areanaifiline prominence of the disc at
C5-6,” with “otherwise normal” results and “no pathologic areas of
enhancement.” [Tr. 256].

On October 29, 2012, Dr. BriaHerman of Basha Diagnostics,
P.C. interpreted yetnather MRI of Zelin’s spine, finding “normal
variant transitional lumbosacrabnatomy,” “mild degenerative
changes at the L4-L5 disc wheretté is disc desiccation,” “mild loss
of disc height,” “a mild centrablisc bulge,” a “posterior midline
annular tear,” “spinal canal stesis and minor narrowing of the
inferior aspects of bilateral neur@ramina at L4-L5,” with the other
discs appearing generaliyprmal. [Tr. 320-21].

Dr. Ramsey again interpreted an MRI of Zelin’s spine on April
10, 2013, which she fodrdisplayed “a smalfpcal, midline herniated
disc at C5-C6,” but with no ber “appreciable change[s]” when
compared to Zelin’s Octobér, 2011, study. [Tr. 418-19].

The Magistrate Judge summarized Riiffis own statements and testimony
concerning his conditions as follows:

In an undated disability reportZelin asserted that the
conditions rendering him disabled were as follows: back injury,
scoliosis, arthritis of the spinesplit disc in lower spine, arthritis,
nerve damage, depression, severady, fatigue, memory loss, and a
history of head injuries. [Tr213]. Prior to stopping work, Zelin
worked as a laborer, Navy Seamappfentice, and driller. [Tr. 105].
Zelin was 30 years old as of his amemhd#ieged onset datdTr. 82].

Zelin completed a function regodated November 30, 2011.
[Tr. 204-211]. In that report, he complained of “tingling and
numbness down my legs” and “severe pain in my lower spine” such
that he is required to “lie dowtihnroughout the day.” [Tr. 204]. He
reported discomfort “much of tharie” that “affectamy concentration
and ability to think.” [d.]. He also reporte@gxperiencing fatigue,
memory loss, and depression, whibe attributed to several car
accidents and head injuriesd.|.

With regard to his activities of dg living, Zelin stated that he
has trouble sleeping and is consequently too fatigued to engage in
many activities. [Tr. 205]. While he assists in taking care of his
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children, Zelin stated that he ot able to [do] any chores
completely or to the level that | waslalio before . . . . It is difficult
to bend, lift, move around like | used.” [Tr. 204, 206]. He stated
that “for the most part, | stay i@ and isolate myself,” and that he
“lost interest in a lot of thingbecause of my depression.” [Tr. 207-
08].

Zelin reported that he drives ades in a car when going out,
and is able to go out alone. [T207]. However, he indicated that
driving is sometimes painful because of “[t]ingling and numbness
down my legs from the nerve damagarid drives “when | absolutely
have to and have mme to take me.”lfl.]. Zelin also stated that he is
able to manage his anetary affairs, but “because of my memory
difficulties, | will sometimes lose track of bills, lose track of things |
need to do to manage moneyd.].

Regarding self-care, Zelin noted difficulty getting dressed and
using the toilet because of back and knee péir. He also reported
that he requires reminders take care of personal grooming
“sometimes,” and generally requires reminders to take his medicine or
go places. [Tr. 206, 208]. He reped cooking only simple meals
because his pain makes it “very difficto stand for even ten minutes
at a time just to make food,” andastd that he takes breaks to lie
down while cooking.If.].

Regarding his social interactiorizglin reported that he mostly
interacts with his children, “tend[dp isolate” himself, and rarely
socializes outside of his family. [TR0O8]. Zelin asserted that he does
not regularly go outside excefar doctor’'s appointmentsld.]. Zelin
noted that he is “not as social or happy” as he once was, but did not
have “big problems” getting along with others. [Tr. 209]. He also
reported difficulty handling stresand “high anxiety,” along with
experiencing “paranoia and panic attacks more than | used to.” [Tr.
210].

Zelin reported that his injuriesegatively impacted his ability
to lift, squat, bend, stand, reachalk, sit, kneel, climb, complete
tasks, memorize, concentrate, andlerstand, but did not impact his
ability to use his hands, follow insttions, or get along with others.
[Tr. 209].

At the February 22, 2013 hearibgfore the ALJ, Zelin testified
that while working as a driller, hegularly lifted weights greater than
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100 pounds. [Tr. 48]. During his wo as a laborer, Zelin regularly
lifted shovels full of dirt andbags of dirt. [Tr. 49].

Zelin testified that he suffersdm disabling pain in his lower
and upper back, arthritic pain ihis right hand, and pain and
numbness in his right thigh. [Tr. B2]. He recounted taking the anti-
inflammatory drug Namxen, Neurontin for nerve damage, Vicodin
for pain, Klonopin and Prozac to treatxgety, and Seroquel to assist
in sleeping. [Tr. 54-55]. Zelin stateédat his pain medication “did not
cure everything” but made his legipda little more bearable.” [Tr.
55]. He testified that physicaherapy provided good results, but
complained of neck and lower bapkin from certain exercises. [Tr.
56-57].

Zelin testified that he could Waabout a block before knee
pain forced him to stop, and cdukit for approximately 30 to 60
minutes before his back pain caubé®s to change position. [Tr. 60].
He said he was most comfortablénly flat on carpet with his knees in
the air, which he does two or three times daily. [Tr. 70]. Zelin wrote
that he could pour a gallon of milkith his left hand, but would
experience pain if he attempted tostowith his right hand. [Tr. 61].
However, he retained the abilitp open doorknobs with his right
hand. [Tr. 72]. He also stated tha could lift a 20 pound sack if he
could support himself properly, but could not repeatedly lift such
weight. [Tr. 61]. He testified thate experienced some difficulty in
lifting up his five year old son. [T72]. Zelin said he is able to care
for himself, cook simple mealsha do laundry. [Tr.63]. He also
recounted that he is able to gaophing, but rides a scooter for long
shopping trips. [Tr. 63-64].

Zelin testified about memoryand concentration problems,
including problems “trying to contravhat I'm thinking about.” [Tr.
69]. With regard to social intactions, Zelin recounted getting along
well “with the few people | know,” husaid that interacting with
unfamiliar persons “scares me besaul don't — you know, again, the
self-control, | don’t know what . .could happen.” [Tr. 62]. He said
he experiences irritability and rag thoughts as a result of pain.
[Id.]. Zelin described hidepression as manifesting in feelings of
being “worthless,” and reported sping an excessive amount of time
in his basement “isolating mysdike a hermit,” where he does little
but play solitaire. [Tr. 67-68]. Zelistated that he has “heard voices”
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speaking to him, and occasionallylibees that his children are calling

for him when they are in fact lagp, though he characterized this

experience as “nothing delusiorialTr. 68]. He also recounted

hearing his deceased brother’s voice after staying awake for three
days, and stated that the loss of hrother in 2006 “bothers me a lot

still to this day.” [Tr. 68-69]. Zelirsaid he gets approximately four

hours of uninterrupted sleep nightishen taking Seroquel. [Tr. 69].

With regard to substance use,lidestated that he abstained from

alcohol for “almost a year” as @ahe hearing, but occasionally used

marijuana. [Tr. 57-58].

On March 14, 2013, the ALJ denié€taintiff's application for disability
benefits, finding that Zelin was not disabled. On July 21, 2014, Plaintiff filed the
instant suit for judicial re@w of the ALJ’s decision.

STANDARD OF REVIEW

The Court reviews objections to a Magistrate Judge’s Report and
Recommendation on a dispositive motaenovo. Se28 U.S.C. 8636(b)(1)(c).

Judicial review of a decision bg Social Security ALJ is limited to
determining whether the factual findingie supported by substantial evidence and
whether the ALJ employed thmoper legal standardkichardson v. Peralegl02
U.S. 389, 401 (1971). The ALJ's factuatdings “are concluse if supported by
substantial evidence.Maziarz v. Sec’y of Health & Human Sen&37 F.2d 240,
243 (6th Cir. 1987). “Substantial evidencedefined as more than a scintilla of

evidence but less than a preponderanas;stich relevant edence as a reasonable

mind might accept as adequétesupport a conclusion.Rogers v. Comm’r of Soc.
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Sec, 486 F.3d 234, 241 (6th Ci2007). The substantiavidence standard “does
not permit a selective reading of the recbmas the reviewing court’s assessment
of the evidence supporting the ALJ’s findingsust take into account whatever in
the record fairly detracts from its weightMcLean v. Comm’r of Soc. Se860 F.
Supp. 2d 864, 869 (E.MMich. 2005) (quotingsarner v. Heckler,745 F.2d 383,
388 (6th Cir. 1984)). However, so long th& ALJ’'s conclusions supported by
substantial evidence, a court satidefer to that finding ean if there is substantial
evidence in the record that would hagepported an opposite conclusion.”
Longworth v. Comm’r of Soc. Sed02 F.3d 591, 595 (6th Cir. 200%ee also
Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986).
ANALYSIS

Plaintiff raises two objections the Report and Recommendation. Plaintiff
first argues that the Magistrate Jud@@mproperly excused the ALJ’s failure to
accord the opinions of Plaintiff's treafj psychiatrist, Dr. Chapman, controlling
weight in accordance with the treating phiesncrule.” Plaintiff then raises the
same argument with respect the opiniaisPlaintiff's treating physician, Dr.
Pinson.

As a threshold matter, Plaintifias erred by relying on the “treating

physician rule” to argue that the capa@ssessments completed by Drs. Chapman



and Pinson are entitled to controlling glet. A treating source’s “medical source
statement,” or “statement about what yean still do despite your impairment(s)”
as defined in 20 C.F.R. § 416.913, “maydmgitled to controlling weight on issues
concerning the nature and severity ofiadividual’'s impairment(s).” Soc. Sec.
Ruling 96-5p, 61 FR 34471-01, 34473 (Julyl296). Howeversuch a medical
source statement “is an opinion submitted by a medical sasrpart of a medical
report” Id. (emphasis added3ge als@20 C.F.R. § 416.913(b). A medical report
should also include medical historylinical findings, laboratory findings,
diagnosis, and treatment infornati 20 C.F.R. § 416.913(b).

The capacityassessmentsubmittedby Drs. Chapman and Pinson include
none of these things. Instead, thesessments consist only of the doctors’
responses to prompts corresponding tdacerlimitations, vith no reference to
medical information. Thus, rather thamedical source statements as defined by
the regulations, the Court considers tilssemsments to be opinions on Plaintiff's
residual functional capacity. Regardlesghddir source, opinions on a claimant’s
RFC are never entitled to controlling weigitt special significance. 20 C.F.R. §
416.927(d)(3); Soc. Sedvuling 96-5p, 61 FR at 34472In other words, the

“treating physician rie” does not apply.
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The ALJ may nevertheleshave erred in his consideration of the doctors’
assessments. An ALJ magpt ignore a medical source’s opinion on a claimant’'s
RFC; if the record contains such apinion, the ALJ “must evaluate all the
evidence in the case recotd determine the extertb which the opinion is
supported by the record.” Soc. SecliRy96-5p, 61 FR at 34472. As explained
below, Plaintiff has not shown that the Afalled to properly carryput this duty.
Accordingly, Plaintiff's objections are overruled.

l. Dr. Chapman

Dr. Chapman completed a “mental cesl functional capacity assessment.”
In addition to identifying seeral “moderate” limitations, he opined that Plaintiff is
“markedly” limited in the ability to undstand, remember, and carry out detailed
instructions; to complete a normal wday and workweek without interruptions
from psychologically based symptoms angé&rform at a condisnt pace without
an unreasonable number and length @it qgeriods; to accept instructions and
respond appropriately to criticism from supsors; to get along with coworkers or
peers without distracting them or eBiting behavioral extremes; and to set
realistic goals or make plans independently of others.

The ALJ gave Dr. Chapman’s assesstiienited weight. Nevertheless, the

ALJ’s RFC finding incorporated limitations related to Plaintiff's impaired capacity
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for following instructions ad interacting with othergshe ALJ limited Plaintiff to
work that requires no interaction withe public; only occasional interaction with
supervisors and coworkers, with nondam tasks; only simple work-related
decisions; only simple, routine, repetitivaskilled tasks; no fast-paced production
requirements; and few, if any, workagk changes. The vocational expert had
testified that these limitations would rmeclude Plaintiff from competitive work.

The ALJ most notably departed mndDr. Chapman’s assessment by omitting
any limitation corresponding to a markkohitation in the ability“to complete a
normal workday and workweek without inteptions from psychologically based
symptoms and to perform at a consisteste without amnreasonable number and
length of rest periods.” It is possible that the inclusion of such a limitation would
have changed the vocational expert's opinion on Plaintiffs capacity for
competitive work.

Plaintiff, however, points to no ®&ence (other thanDr. Chapman’s
assessment itself) that specifically suppalnie inclusion of such a limitation in his
RFC. Plaintiff only argues that the Aluhderestimated the extent to which Dr.
Chapman’s treatment notes reflect Pldfistipoor mental health. Specifically,
Plaintiff argues that the ALmisinterpreted the treatmtenotes by (1) interpreting

references to “stability” as referencés the limited severity of Plaintiff's

12



symptoms, rather than their constan(j relying on the results of a November
2012 examination to give Dr. Chapmarssessment limited weight, even though
Plaintiff reported some worsening symptoatsthe time of that examination; and
(3) reasoning that Dr. Chapman’s findin§ a GAF score of 51 supported more
moderate limitations than those in lassessment, even though that GAF score
relied on symptom-reducing strategies Riffiused that would be unavailable if
he returned to work.

It is not this Court’s place to examine, in isolation, each piece of evidence
mentioned by the ALJ, determine thaetALJ could have wghed it differently,
and reverse the ALJ on that basis. Unithe substantial evidence standard, it is
Plaintiff's burden to show that a reasoreabiind, viewing the evidence as a whole,
could not accept the ALJ’s factual conclusiodbee RogersA86 F.3d at 241. The
ALJ included significant limitations in Plaiff's RFC attributable to his mental
impairments. Plaintiff has not explahdhow his favored interpretation of the
selected evidence wouldn@er a reasonable mind unwilling to accept the omission
of additional, work-preclusive limations from Plaintiff's RFC.

In sum, Plaintiff has not shown thide ALJ failed to properly consider Dr.

Chapman’s opinion on Plaintiff's RFC.
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[I.  Dr. Pinson

Dr. Pinson completed ghysical capacities evaluation medical assessment.”
Dr. Pinson opined that “on a sustained ®adplaintiff can sit less than two hours
in an eight-hour workday and stand or wkdks than one hour. He further opined
that Plaintiff cannot use his feet to ogerdeg controls on a sustained basis.
Finally, he opined that if Plaintiff retued to work with a sit-stand option, he
would require five-to-ten-minatrest periods per hour.

The ALJ found that the medical eeitce did not support limitations as
restrictive as Dr. Pinson had foundparticularly with regard to sitting,
standing/walking, operation of foot controts the need for a ten-minute rest per
hour.” The ALJ suggested that Dr. Pinsoassessment was inconsistent with the
findings of the October 2012 MRI, whichvesled only mild degenerative changes
at L4-L5 with a mild central disc bulg@@ minimal grade | retrolisthesis of L4 on
L5. Further, the ALJ implied that DRinson did not truly believe Plaintiff's
limitations were so severe, since he Ipadsued only conservative treatment with
little or no significant agistments over time.

The ALJ nevertheless incorporatedmso limitations regarding sitting,
standing, and walking int®laintiffs RFC: the ALJ éund that Plaintiff can sit

only six hours in an eight-hour workdagan stand or walk only for six hours as
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well, and needs a sit/stand option everytyhmminutes, provided Plaintiff is not off
task more than ten perceott the workday. The votanal expert had testified
that these limitations would not precludaiRtiff from competitive work. On the
other hand, the vocational expert testified that Plaintiff would be precluded from
competitive work if, in addition to the linations in his RFC, he would require
frequent position changes, would suffemfrthe distracting effects of pain, would
be sleepy at least part of the workdaye da the side effects of medication, and
would be expected to be off task tweprcent of the workday due to the need for
unscheduled breaks. Thegildional limitations appear d@ned, at least in part,
to reflect additional limitations identified by Dr. Pinson.

Plaintiff does not persuasively shdwat the ALJ was required to include
these additional limitations in his RFC. $apport their inclusion, Plaintiff points
to three pieces of medical evidence) KARI results from May 2011 indicative of
degenerative disc disease, disc dessication, facet arthrosis, and central disc
protrusion with an annular fissure la4-L5; (2) treatment notes from November
30, 2010, indicating positive results from straight leg-raising tests; and (3)
Plaintiff’'s subscriptions for “very signifant narcotic medications.” Plaintiff does
not, however, challenge the ALJ's assesst of Dr. Pinson’s treatment as

conservative. Nor does Plaintiff explavhy the MRI results and treatment notes
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he relies on deserve moweight than theubsequenMRI results relied upon by
the ALJ. Plaintiff cannot demonstrateatithe ALJ'’s findings are unsupported by
substantial evidence simply by pointirtg isolated evidere in the record
supporting different findingsSee Longwort402 F.3d at 595.

In sum, Plaintiff has failed to demdrege that the ALJ improperly evaluated
Dr. Pinson’s opinion on his RFC.

CONCLUSION

For the reasons stated above,

IT IS ORDERED that the Report and Recommendation [1ADXOPTED
and entered as the findings and conclusionth®fCourt. Plaintiff's Objections to
the Report and Recommendation [20] @¥ERRULED .

IT IS FURTHER ORDERED that Defendant's Motion for Summary

Judgment [17] ISSRANTED. Plaintiff's Motion for Summary Judgment [15] is

DENIED.
SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: September 11, 2015 Sertmted States District Judge
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