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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARCELLA BROWN,

Plaintiff, Case No. 14-cv-13159

UNITED STATES DISTRICT COURT JUDGE
GERSHWINA. DRAIN

V.

OAKLAND COUNTY,
UNITED STATES MAGISTRATE JUDGE

Defendant. MICHAEL J.HLUCHANIUK

/

OPINION AND ORDER DENYING DEFENDANT’SMOTION FOR SUMMARY JUDGMENT [28], AND
DENYING PLAINTIFF 'SMOTION SEEKING A SANCTION OF ADVERSE | NFERENCE BASED
ON DEFENDANT’S SPOLIATION OF ELECTRONICALLY STORED INFORMATION [31]
[. INTRODUCTION

On April 22, 2015, Marcella Brown (“Plaifit) filed a Second Amended Complaint
against her former employeQakland County (“Defendant”SeeDkt. No. 23. In the Second
Amended Complaint, Plaintiff raises sevecounts alleging thatDefendant wrongfully
discriminated and retaliated against her on thasbaf her age, racend participation in a
protected activity—namely, filing avorker's compensation claimd. Specifically, Plaintiff
asserts that her rights haveen violated pursuant to theuCiRights Act of 1991, 42 U.S.C. §
1981 (“Section 1981") (Count I);ifle VII of the Civil Rights Act of 1964 and 1991 (*Title
VII"), as amended, 42 U.S.C. 8§ 2008eseq (Count II); the Age Disemination in Employment
Act (“ADEA”), 29 U.S.C. § 62%et seq(Count Ill); the Michigan Elliott-Larsen Civil Rights Act
(“ELCRA”), MIcH. ComP. LAws § 37.2102et seq (Counts IV, V and VII); and the Workers
Disability Compensation Act (“WDCA"), MH. Comp. LAWS § 418.301 et seq. (Count VIy

Presently before the Court are Defendamfistion for Summary Judgment [28] and

Plaintiff's Motion for Sanctions [B]. Both motions are fully brfed, and a hearing was held on
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September 2, 2015. After listening to the argumanthe parties, reviewing the briefs, and
reviewing the record, the Court WBRANT in part andDENY in part Defendant’s Motion for
Summary Judgment [28] aRENY Plaintiff’'s Motion for Sanction$31]. The Court’s Opinion
and Order is set forth in detail below.

[l. BACKGROUND

Plaintiff is a Mexican-Amedan woman who began working for Defendant in December
of 2008.In September of 2013, Plaintiff began wardifor the Family Division of the Oakland
County Circuit Court. Plaintiff Hd a provisional appointment the Family Division where she
worked as a Full Time Office Assistant | andsagubject to a six-montprobationary period
before she would be officially employed with Deflant. She was assigned to work at the Office
of the Friend of the Court (“FOC”).

According to Defendant, Plaintiff was unatée successfully complete her probationary
period and her provisional appointment to fgussition of Office Assistant | was terminated on
February 7, 2014 for “Failure to Complete Probationary Period.” Suzanne Hollyer, the appointed
Friend of the Court, filled out Rintiff's probationary end report dralso met with Plaintiff to
inform her of her termination. Hollyer stateseshecame aware of issues regarding Plaintiff's
work performance one day before PlaintiffsMarminated—Februay, 2014. There were three
stated issues regarding Plafifsi work performance that hadebn brought to Hollyer’s attention,
and allegedly led to the termination.

The first issue related to a customer who eanto the FOC looking to obtain a print-out
of her account. Plaintiff advised the customer #ta would have to pay for the print-out. The
customer became upset and Plaintiff called Depugnd of the Court Pete Dever for assistance.

Dever provided the woman with print-out free of charge. c&ording to Defendant, the way



Plaintiff reacted to Dever’s response to theatittn was a problem because interviews with staff
purportedly revealed that Plaifitivas upset that Dever undermined her. Defendant claims that
this, as opposed to the headache Plaintiff claitodthve, was the real csaiof Plaintiff's early
departure as Plaintiff pportedly told her co-workers thahe may not return. The second issue
involved a situation where a EDReferee sent someone tee tfront desk for help with
modification of an order. Plairfit allegedly acted in an inappropriate manner by emailing Dever
directly for assistance as opposed to follagvithe proper chain of command by contacting her
immediate supervisor.

Defendant maintains that the “main catalyst” in Hollyer's decision to terminate Plaintiff
stemmed from her interviews with Plaintiff's casvkers relating to Plairff's behavior in the
workplace. According to Defendarlaintiff's co-workers desdsed her as threatening, hostile,
and confrontational in nature. Defendant stéteByer relied on interviews taken from Rebecca
Rudolph, Susan Jasmund, Kelly Morelli, and Kellystll. Defendant contends that all of these
individuals said Plaintiff's behavior vgavziewed as aggressive and hostile.

For example, Defendant cites testimongnir Rudolph where Rudolph explained that
Plaintiff was always crying atork. Defendant also citesudolph’s testimony about the account
printout situation, as Rudolph claims thaaiRtiff had posted on hdfacebook account that she
felt undermined at work. Rudolph claims she we#tsed Plaintiff “cryinghysterically over the
situation.” Rudolph described aMhtiff’'s behavior in the wikplace as “overemotional” and
claimed that Plaintiff would give everybody arttdime. Defendant also emphasizes Rudolph’s
testimony where Rudolph stated that she wagnigabad anxiety issues and was arguing with
others “over having to work with [Plaintiff|.Rudolph purportedly reported her concerns to her

direct supervisor, Julie Izzo, shgrtbefore Plaintiff was terminated.



Based on the information Izzo learned fr&uadolph regarding the stomer issue with
the account printout, 1zzo interviewed Jasmuibrelli, and Castillo. 1zzo claims these
employees had the same concerns as Rudolph. répooted this information to her supervisor,
Pam Sala and relayed the concetmdHollyer. Sala, 1zzo and Hollyer all purportedly met to
discuss their concerns. Izzoachs she did not recommend Pk be failed on probation.
Instead, Defendant emphasizes it was Hollyer wiagle the final decision. After evaluating the
situation, Hollyer testified that she terminatBthintiff's employmentbecause of Plaintiff’s
behavior, inability to handleupervision, and inability to wé& well with her co-workers.

Plaintiff describes a different set of factual circumstances that led to her termination. For
example, just prior to her temation, on January 22014, Plaintiff explains that 1zzo scored
Plaintiff as “Outstanding or Above Average” ill eategories of a Perforance Appraisal. This
outstanding rating included cooperation thwifellow employees and cooperation with
supervision. Notwithstanding this &wuation, Plaintiff notes she wasn@nated nine days later.

Plaintiff claims that her race and age wesasons for her termination. To support her
claim, Plaintiff explains howher younger and non-Latino co-workewere treated differently.
For example, Plaintiff explained a situation windezo told her thaher co-worker, Tiffani
Preston—an African-American twenty-three yeald hired on the same day as Plaintiff—was
going to work with the county a lot longer thBfaintiff because Prestowvas younger. Plaintiff
states that Dever told Prestdtim going to show [Preston] theopes. I'm going to take her
under my wing.” Plaintiff states that she foutiils statement offensive and discriminatory.
Plaintiff states that o learned that Plaintiff had complad about this comment and felt
unfairly treated. Plaintiff contendbat 1zzo immediately contacted Hollyer to report Plaintiff's

age discrimination claims and tochestrate Plaintiff's termination.



Plaintiff also contends that 1zzo was upsdbut a worker's compensation claim that
Plaintiff filed after she fell in the parking lot. Phaiff asserts that a few days after the fall, Julie
Sweik, Defendant’s Risk ManageneClaims Analyst, told Plaintiff that she was entitled to
worker’'s compensation. When Plaintiff toldztz, 1zzo allegedly becameate and yelled, “those
people are so f**king stupid. Why would they*King tell me one thing and you another?”
Later, after Sweik told 1zzo toorrect Plaintiff's time sheets toflect time off work related to
the injury, 1zzo apparently complained, “this isealrpain in the a**.” Rlintiff asserts that 1zzo
was so irate about her worker’'s compensation cthahlzzo refused to process it appropriately.
This allegedly led Defendant’s chas processor to inform Sweikahthe claim had still not been
reported fifteen days after the incident.

Plaintiff also claims Izzo also would nauthorize Plaintiff's time at the doctor, and
Plaintiff had to seek assistance from Sweik.oTélays before Plaintiff's termination, Rudolph
purportedly told 1zzo about Pl#iff's Facebook post complainingoout the mishandling of her
worker's compensation claim. The day beféver termination, 1zzo informed Hollyer about
Plaintiffs complaint that her worker’'s compensation claim had been mishandled. Additionally,
Dever—who allegedly once referred to Plainaf “our own little Mexican™—told Plaintiff's
husband, “your wife is probably going to augefor her fall in the parking lot.”

Thus, Plaintiff argues that her attitude hamthing to do with her termination. Plaintiff
contends the proffered explanatiosm® merely a pretext. Plaifitexplains that when she left
work early after the printout issue she |b&cause “I was workingy myself, my hand was
throbbing, | had a migraine, it was all of those thjijgsPlaintiff maintains that the office policy
was that anyone could leave ifethwere not feeling well and @h she received permission to

leave. With respect to the email issue, Plaimtificates that her co-workéenformed her to send



the email, she was not aware of a chain of camiinno one ever indicated that there was a chain
of command policy, and no oneuwd identify a written chain o€ommand policy. It is with
these contrasting positions regagl Plaintiff's termination thathe Court must consider the
instant Motion for Smmary Judgment.

I1l. LEGAL STANDARD

Federal Rule of Civil Procedure 56(a) mowers the court to neler summary judgment
“if the pleadings, depositions, answers to interrogescand admissions on file, together with the
affidavits, if any, show that therns no genuine issue t&sany material fachnd that the moving
party is entitled to judgment as a matter of lavcee Redding v. St. Ewai241 F.3d 530, 532
(6th Cir. 2001). The Supremeo@t has affirmed the court'sai®f summary judgment as an
integral part of the fair and eéfent administration of justiceThe procedure is not a disfavored
procedural shortcutCelotex Corp. v. Catrett477 U.S. 317, 327 (1986kee also Cox v.
Kentucky Dept. of Transpb3 F.3d 146, 149 (6th Cir. 1995).

The standard for determining whether summadgment is appropriate is “whether the
evidence presents a sufficient disagreement to require submission to a jury or whether it is so
one-sided that one party mysevail as a matter of law.Amway Distributors Benefits Ass'n v.
Northfield Ins. Co.323 F.3d 386, 390 (6t@ir. 2003) (quotingAnderson v. Liberty Lobby, Inc.
477 U.S. 242, 251-52 (1986)). The evidence and albredsde inferences mube construed in a
light most favorable to the non-moving pamjatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986). “[T]he mere existenceanfiealleged factual dispute between
the parties will not defeat amtherwise properly supported motion for summary judgment; the

requirement is that there be genuineissue ofmaterialfact.” Anderson v. Liberty Lobby, Inc



477 U.S. 242, 247-48 (1986) (emphasis in originsde also National Sat#éé Sports, Inc. v.
Eliadis, Inc, 253 F.3d 900, 907 (6th Cir. 2001).

If the movant establishes byeausf the material specified iRule 56(c) that there is no
genuine issue of material fact and that it istkd to judgment as a matter of law, the opposing
party must come forward with “specific facts shiogvthat there is a genuine issue for trial.”
First Nat'l Bank v. Cities Serv. Go391 U.S. 253, 270 (1968%ee also McLean v. 988011
Ontario, Ltd, 224 F.3d 797, 800 (6th Cir. 2000). Mere allegations or denials in the non-
movant’s pleadings will not me#tis burden, nor will a mereistilla of evidence supporting the
non-moving partyAnderson 477 U.S. at 252. There must be evidence on which a jury could
reasonably find for the non-movaMcLean 224 F.3d at 800 (citingnderson477 U.S. at 252).

IV. DISCUSSION

Presently before the Court are Defendamfistion for Summary Judgment [28] and
Plaintiffs Motion Seeking a Sanction of Advertnference Based on Defendant’'s Spoliation of
Electronically Stored Informain [31]. A finding that Defendd is entitled to summary
judgment would make the latter motion brought by Plaintiff moot. Accordingly, the Court will
first address Defendant’s Mon for Summary Judgment.

A. Defendant’s Motion for Summary Judgment

Defendant argues that it is entitled to susmynjudgment on all of Plaintiff's claim&ee
Dkt. No. 28. Defendant breaks its argument ufp ifour distinct seadbns addressing (1)
Plaintiff's claims for discriminatin on the basis of race, ethnicdlynational origin (Counts 1, I,
and 1V); (2) Plaintiff's claimsfor age-based discrimination ¢Gnts Il and V); (3) Plaintiff's
claim for retaliation under the WDCA (Count VI); and (4) Plaintiff's claim for retaliation under
the ELCRA (Count VII).Seeid. The Court finds Defendant is tied to summary judgment on

Plaintiff's hostile environment claims, but natgielse. A detailed analysis is below.
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1. Counts I, Il, and IV—Defendant is na entitled to summary judgment on
Plaintiff's race-based claims with respecto disparate treatment, but is entitled
to summary judgment with respect toher hostile work environment claims.

Defendant first argues that it is entitled gommary judgment with respect to all of
Plaintiff's claims that she was discriminatedainst on the basis of her Mexican-American
heritage. These claims were brought pursua8tetdion 1981 (Count I),iffe VII (Count I1), and
the ELCRA (Count IV). Here, Plaintiff allegethat Defendants violated Section 1981 by
discriminating against Plaintiff “based upon hace, ethnicity or national origin, took adverse
action toward herandcreated a hostile work enviromemt[.]” Dkt. No. 23 at  35see also idat
1 42 (claiming same for violation of Title Vlli. at 55 (claiming onhan adverse action took
place with respect to the ELCRAAfter reviewing the arguments put forth by the parties, the
Court does not find that Defendaistentitled to summary judgmewith respect to Plaintiff's
disparate treatment claims. However, the Cdogs find that Defendant is entitled to summary
judgment with respect to Plainti§’hostile work environment claims.

a. Defendant is not entitled to summary judgment with respect to Plaintiff’s
race-based disparate treatment claims.

Section 1981 prohibits racial discriminatiam the making and enforcing of private
contractsSee42 U.S.C. 8§ 1981. Title VII makes it unlawful for an employer “to . . . discharge
any individual, or otherwise taliscriminate against any inddual with respect to his
compensation, terms, conditions, or privilegegmployment, because of such individual's race,
color, religion, sex, or national origin.” 42 &IC. § 2000e-2(a)(1). The ELCRA forbids like
conduct.See Curry v. SBC Commc'ns, [r8i69 F. Supp. 2d 805, 824 (E.D. Mich. 2009).

“The elements of [a] prima facie case as wslthe allocations d@he burden of proof are
the same for employment clainssemming from Title VII and 8§ 1981.Johnson v. Univ. of

Cincinnati, 215 F.3d 561, 573 n. 5 (6@ir. 2000) (citingSt. Mary's Honor Ctr. v. Hick509



U.S. 502, 113 S.Ct. 2742, 125 L.Ed.2d 407 (1993)). Moreover, “[c]laims of race discrimination
under Title VII and the [ELCRA] can be analyzedjether because Michigan courts frequently
‘turn to federal precedent for guidance in reagHtheir] decision’ to determine whether a claim
has been established in discrimination casésrty, 669 F. Supp. 2d at 824 (citations omitted).
Ultimately, the “question in every employmediscrimination case involving a claim of
disparate treatment is whethtbe plaintiff was the victim ointentional discrimination.Reeves
v. Sanderson Plumbing Prods., In830 U.S. 133, 153, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000).
To withstand summary judgmenh a disparate treatment claim, Plaintiff must either
“present direct evidence of discriminationintroduce circumstantial evidence that would allow
an inference of discriminatory treatmendéhnson v. Kroger Co319 F.3d 858, 86465 (6th
Cir. 2003). In the absence ofrelct evidence, Plaintiff may evail if she can establish an
inferential case of discrimination under thieDonnell Douglasramework.See Curry 669 F.
Supp. 2d at 824-25 (referenciMgeDonnell Douglas v. Greed11 U.S. 792, 802-05, 93 S.Ct.
1817, 36 L.Ed.2d 668 (1973)).

i. Plaintiff cannot proceed on a direct evidence theory.

This Court finds that Plaintiff cannot mreed on a direct evidence theory. “Direct
evidence is that evidence which, if believedjuiees no inferences to conclude that unlawful
[discrimination] was a motivatingactor in the employer’s actionlmwalle v. Reliance Med.
Prods., Inc.,515 F.3d 531, 543-44 (6th Cir. 2008). “Consistent with this definition, direct
evidence of discrimination doesot require a factfindeto draw any inferences in order to
conclude that the challenged employmentaactivas motivated at least in part by prejudice
against members of the protected group.te Rodriguez487 F.3d 1001, 1007 (6th Cir. 2007)

(citation omitted).



“Direct evidence is a manifegton of actual discriminatorintent by a decision maker,
‘such as an explicit statemertkiat the employer was acting on the basis of a protected status.”
(quoting Imwalle, 515 F.3d at 544). “Evidere of discrimination isnot considered direct
evidence unless a[n improper] motiaa is explicitly expressed Amini v. Oberlin College440
F.3d 350, 359 (6th Cir. 2006). “Statements that megan inference to determine discriminatory
motivation are not direct evidenceCurry, 669 F. Supp. 2d at 825 (citirhite v. Columbus
Metro. Hous. Auth.,429 F.3d 232, 238-39 (6th CiR2005), which found in a gender
discrimination case, that an interview committeember’s statement that they wanted a “grass
roots guy” was not direct evidence).

In this case, Plaintiff points to a staternenade by Pete Dever who Plaintiff states
“regularly referred to [Plaintiffips the Court’s ‘own little Mexicaat the front desk.” Dkt. No.

23 at § 13. However, according to Defendaajs$uming arguendo that the comment was made
exactly as described by Plaintiff, there is no evigeof racial animus on the part of Pete Dever,”
because “[a]s [] established through Plaintiffsposition, the alleged statement, if made, was
done in a complimentary fashion and it was a one-time occurrence.” Dkt. No. 28 at 11
(referencing Dkt. No. 28-7 at 4, 11, where Ptiffinndicates that the statement was only made
once when Mr. Dever was “bragging” abdwetr because she could speak Spanish).

Mr. Dever contends that he neveferred to Plaintiff as th€ourt’s little Mexican at the
front desk.SeeDkt. No. 30-17 at 6. Even construing tteets in the light most favorable to the
non-moving party, the Court agredsat Plaintiff cannot proceed on a direct evidence theory
because there is “no evidence that Dever exaf@ag authority over the ting and firing of the
Plaintiff.” Dkt. No. 28 at 20. Assumg Mr. Dever made this commeanhd it evinces racial

animus—the latter having not been shown—PIHihtas not shown that Mr. Dever’s intent to
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discriminate could be imputed to the ultimatecision maker in Plaiifif's termination. The
Sixth Circuit has indicated that a plaintiff may show disaniation by offering evidence of a
“causal nexus’ between the ultimate decisionmakdecision to terminate the plaintiff and the
supervisor’s discriminatory animusMadden v. Chattanooga City Wide Serv. Dep9 F.3d
666, 677 (6th Cir. 2008). In other words, “Pl#inmust show that ‘[b]y relying on this
discriminatory information flow, the ultimateecisionmakers acted d@bke conduit of [the
supervisor’'s] prejuaie—his cat's paw.”’Romans v. Michigan Dep't of Human Seré&€8 F.3d
826, 836 (6th Cir. 2012) (quotingladden 549 F.3d at 678). Plaintiff does not make this
showing. There is no statement “which, if beliéveequires no inferences to conclude that
unlawful [discrimination] was a motivag factor in the employer’'s actionSee Imwalle515
F.3d at 543-44. Accordingly, Plaintiff canmbceed under a direct evidence theory.

ii. Plaintiff can proceed under a cicumstantial evidence theory.

Although Plaintiff cannot proceed under a diregtdence theory, Plaintiff can proceed
under a circumstantial evidence theory. To disffakan inferential casef disparate treatment
based on race, plaintiffs must proceed under the Burden-shifting framework first set forth in
[McDonnell Douglak” Blair v. Henry Filters, Inc.505 F.3d 517, 524 (6th Cir. 2007) (citing
Rowan v. Lockheed Martin Energy Sys., 1860 F.3d 544, 547 (6th Cir. 2004)own v. Mich.
Bell Tel. Co.,455 Mich. 688, 695, 568 N.W.2d 64, 67—6B97)). The Sixth Circuit has
summarized thcDonnell Douglagramework as follows:

Under theMcDonnell Douglasburden-shifting framewrk, once the plaintiff

establishes a prima facie case of intentional discrimination, the burden shifts to

the defendant to articulate a nondisgnatory reason for its actions. The
defendant bears only the blen of production; the burdeof persuasion remains

with the plaintiff at all times. Once the defendant has articulated a

nondiscriminatory reason for its decision, the presumption of discrimination that

arises from the plaintiff's prima facie eadisappears and the plaintiff must have

the opportunity to show thahe defendant's profferegikplanation is merely a
pretext for discrimination.
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Weigel v. Baptist Hosp302 F.3d 367, 377-78 (6th Cir. 2002) (internal citations omitted).
Plaintiff's claims survive this burden-shifg framework for this summary judgment motion.

Prima Facie Case

Generally speaking, plaintiffs alleging emphognt discrimination in employee discipline
must make a four-part shavg in order to set forth prima faciecase of discrimination: they
must show that they 1) are a member of a protedtess$; 2) are qualified for the job; 3) suffered
an adverse employment decision; and 4) weeplaced by a person outside the protected class
or treated differently than similarly situated non-protected employgsss. Arendale v. City of
Memphis 519 F.3d 587, 603 (6th Cir. 2008) (citationitted). Here, there does not appear to be
a dispute that Plaintiff was a member of a @ctéd group, that she was qualified, and that she
was subject to an adsse employment decisiosee Vincent v. Brewer C&14 F.3d 489, 495
(6th Cir. 2007) (“An employer’s decision to disrge an employee iscdassic example of an
adverse employment action.”). The disputeildbbaown to whether Plaintiff was treated
differently than similarly-sitated non-protected employees.

“To satisfy the similarly-situated requirente a plaintiff must demonstrate that the
comparable employee is similar ‘in all of thelevantaspects.””Martin v. Toledo Cardiology
Consultants, Inc.548 F.3d 405, 412 (6t@ir. 2008) (quotingercegovich v. Goodyear Tire &
Rubber Co.,154 F.3d 344, 352 (6th Cir. 1998mphasis in original))see also McMillan v.
Castro, 405 F.3d 405, 414 (6th Cir. 2005) (“The pi#if need not demonstrate an exact
correlation with the employee reemig more favorable treatment in order for the two to be
considered ‘similarly-situated.””) (citation atted). To be similag-situated, employees
generally must “have dealt with the same suiger” and “have been subject to the same

standards.Mitchell v. Toledo Hosp964 F.2d 577, 583 (6th Cir. 1992).
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At the hearing, Plaintiff clarified and emphasizbdt she was treated differently than her
fellow non-Latino co-workers becaris'she 1) was not given theenefit of an interview to
determine the veracity of the claims brougdgainst her; and 2yas not provided with
counseling and an opportunity tmrrect any concerns regardiher behaviorput rather was
summarily terminated.” Dkt. No. 30 at 22.

Defendant argues that Plaintiff does notisfa this similarly-situated requirement
because Defendant contends tRkintiff “completely fails toidentify the ‘younger, non-Latino
coworkers’ she is referring to whenesakes this argument within her brieg&eDkt. No. 33
at 6 (citation omitted). Specifically, Defendant aards that “Plaintiff utterly fails to articulate
or demonstrate how these . noh-Latino’ employees were ‘newridentical’ to her but treated
differently for comparably serious infractiondd. at 6-7;see also idat 6 (quoting Grizzell v.
City of Columbus461 F.3d 711, 724 (6th Cir. 2006) to emphasize that “mesopal beliefs,
conjecture and speculation are insufficientstigpport an inference of discrimination.’ig.
(quotingWarfield v. Lebanon Qeectional Institution 181 F.3d 723, 730 (6th Cir. 1999), to state
that it is “the discrimination platiff's burden to establish thatdlother employee’s acts were of
‘comparable seriousness$d his or her own infraction.”) (ephasis in original). The Court
disagrees with Defendant’s position.

Contrary to Defendant’s arguwent, Plaintiff specifically idntifies similarly situated non-
Latino coworkers who allegedly received differentieatment. Rather than go through all of the
individuals in detail, the Court Wifocus specifically on Dana Haep. Ms. Harper is an African
American woman so she is a member of a different protected 8assTippie v. Tennessee

Dep’t of RevenueNo. 10-2702-STA-DKV, 2012 WL 1900656, at *8 (W.D. Tenn. May 24,

! In the briefs Plaintiff indicates that, “to the extent [] her early departure two days befdesrhination in any way
contributed to the termination decision, she was also treated differently than her . . . noretatiorkers in that
they regularly arrived to work laend left work early, without coeguence.” DktNo. 30 at 22-23
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2012) (citingArendale 519 F.3d at 603, to explain that the fourth prong pfima faciecase
requires showing “that he or she was treatdtirdintly than similarly situated employeeta
different protected clasy (emphasis added).

Ms. Harper was employed with the FOCdhthe same supervisor in Izzo, and was a
probationary employe&eeDkt. No. 30-27 at 4. Plaintiff pointsut that there is record evidence
that other employees stated Ms. Harper “wasanfsiendly person” and “wasn’t a team player.”
SeeDkt. No. 30 at 19 (citing DktNo. 30-9 at 4 (Preston Dep.pee alsaDkt. No. 30-28 at 2
(10/10/14 Email to Julie 1zzo from Rebecca Ryl Additionally, Plaintiff points to evidence
in the record stating &t Ms. Harper apparently “did not g get along with everyone,” and got
into a loud verbal argument’ with anothemawker while she was a probationary employée.”
(quoting Dkt. No. 30-9 at 4 (Preston Depsge alsdkt. No. 30-3 at 3-4 (Izzo Dep.). Plaintiff
also cites record evidence tbosv that supervisors for Defendant counseled Ms. Harper more
than once while she was on probatiin order to “find out whafHarper’s] side of the story
was,” after hearing problems froono-workers about Ms. Harpebee id.at 19-20 (citing Dkt.
No. 30-11 at 4-6 (Sala Dep.); Dkt. No. 30-3 at 4 (Izzo Dep.)).

Here, Plaintiff had the same supervisorlazo. She also had the same standards of
employment as she was a probationary empleoyitethe FOC. Finally, she allegedly engaged
in the same conduct without such differefitig or mitigating circumstances that would
distinguish their conduct or the piayer’s treatment of them for indeed, Defendant states that
Plaintiff was terminated for her “inability twork well with supervisin and her threatening and
aggressive behavior in the work place.” DKb. 28 at 13. As discussed, however, the record
contains instances where co-workers and supms/ter Defendant indicatthat Ms. Harper was

also unable to work well witsupervision and exhibited aggressibehavior in the workplace.
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For whatever reason, Ms. Harper was given counseling and mediation, and the claims against her
on behalf of her counterparts were invesggatConstruing the evidence in the light most
favorable to the non-moving party, this didtf@ppen with Plaintiff. Indeed, nowhere does
Defendant indicate that Plaintiff was ever spoketh or talked to regarding the allegations
against her involving her alleged htestttitude and difficult nature.

To support the idea that others were treat#férently, Plaintiff also points out other
instances where there was differential tmestt amongst similarly situated partfe€ritically,
staff for Defendant indicated that they normally through a process of counseling or meeting
with troubled employees to givilie employees a chance to explain themselves before failing
them for their probation perio&eeg e.g, Dkt. No. 30-3 at 4 (1zzo Dep.); Dkt. No. 30-11 at 6
(Sala Dep.); Dkt. No. 30-15 at 14 (Rudolphe This course of action was advised by
Defendant’s Supervisor of LabBelations, who Plaintiff explainsas “surprised to learn that no
one had discussed Brown’s supposed behavioesssuth her.” Dkt. . 30 at 18 (citing Dkt.
No. 30-26 at 3-4 (Kramer Dep.)). Overall, thexaord supports Plaintiff's contention that there
was generally a procedure of at least speakingrabationary employees prior to failing them
for their probation period. For whatever reasoat thid not happen herAs such, construing the
facts in the light most favorable to the non-nmayparty, the Court finds &htiff has set forth a

prima faciecase for disparateeatment under thelcDonnell Douglagramework.

2 For example, Plaintiff cites Ashley Hewitt as anoteample of differential treatment. Ms. Hewitt was another
African American prohtionary employeeSee Se®kt. No. 30-27 at 4. Plaintiff points out that Hewitt was arrested
and accused of being affiliated with a drug dealer, butDeéndant conducted an investigation before terminating
Hewitt. SeeDkt. No. 30 at 20 (citing Dkt. No. 30-3 at 3 (Izzo Dep.); Dkt. No. 30-4 at 11-12 (Hollyer )Dep.)
Additionally, Plaintiff points out thatlennifer McCarron, a Caucasian payee received an investigation and
discussion after an accusation that she stole petty 8asbkt. No. 30 at 17 (citing Dkt. No. 30-3 at 12-13 (Izzo
Dep.)) Lastly, Plaintiff points out that Tiffani Preston, “received counseling during her probatem avteferee
complained that her work quality was not to his standaBld.”No. 30 at 20 (citing Dkt. 30-9 at 6 (Preston Dep.)).

In fact, Plaintiff contends that “Izzcontacted Preston, gave her some suggestions, and reviewed her work before it
was submitted to the refere®kt. No. 30 at 20 (citing Dkt. No. 30-9 at 6-7).
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Legitimate Non-Discriminatory Reason

As discussed, thigrima facieshowing is not the end of the inquiry. After fvéma facie
case is made, the burden shifts to the deferidaatticulate a legitimate and nondiscriminatory
reason for its actions. Here, Defendant provilesollowing nondiscriminatory justification:

Here, Suzanne Hollyer articulated vegar, compelling, and non-discriminatory
reasons for Plaintiff's failed probati. These reasons centered upon Plaintiff's
inability to work well with supervision and her threatening and aggressive
behavior in the work place. Plaintiff hast and simply cannot prove that race or
national origin was in anyay a factor in the decisn to fail her on probation.”

Dkt. No. 28 at 13. As mentioneghrlier, the “defendant beamsly the burden of production; the
burden of persuasion remains witle tplaintiff at all times” such that the burden shifts back to
Plaintiff to show “that the defendant's fiered explanation is merely a pretext for
discrimination.”"Weigel,302 F.3d 377-78

Pretext

“[A] plaintiff can show pretext in three intelated ways: (1) thahe proffered reasons
had no basis in fact, (2) that the proffemegsons did not actually motivate the employer’s
action, or (3) that they were insufient to motivate the employer’s actiolRbmans668 F.3d at
839 (quotingChen v. Dow Chemical Co580 F.3d 394, 400 (6th Cir. 2009)). “Defendant can
overcome Plaintiff's claims of pretext if it fsble to establish itseasonable reliance on the
particularized facts that were befarat the time the decision was maded” (quotingWright v.
Murray Guard Inc. 455 F.3d 702, 707-08 (6th Cir.2006) émal quotation omitted)).

“[lln determining if plaintiff[] ha[s] raised a genuine issuerpéterial fact as to pretext,
[the Court] should considerot whether [the plaintiffactually breached [the defendant’s rules],

but rather whether the [defendphad an honestly held beliefah[the plaintiff] had committed
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[a violation of the rules].’Allen v. Highlands Hosp. Corp545 F.3d 387, 398 (6th Cir. 2008).
The Sixth Circuit has given the following glaince in making that determination:

[T]he key inquiry in assessing whetheremployer holds such an honest belief is

whether the employer made a reasonalftyrmed and considered decision before

taking the complained-of action. An employeas an honest belief in its rationale

when it reasonably relied on the particularized facts that were before it at the time

the decision was made. [W]e do not requhrat the decisional process used by

the employer be optimal or that it left no stone unturned.

Id. (quotingMichael v. Caterpillar Fin. Servs. Corpt96 F.3d 584, 598-99 (6th Cir. 2007)). The
Sixth Circuit has explained thaburts should not “micro-manage the process used by employers
in making their employment decisions,” but shoalsio not “blindly assume that an employer’'s
description of itgeasons is honestSmith v. Chrysler Corpl155 F.3d 799, 808 (6th Cir. 1998).
When an employee produces sufficient evidenasstablish that “the employer failed to make a
reasonably informed and considered decidmafore taking its adverse employment action,
thereby making its decisional process ‘unworthycdence,” then any reliance placed by the
employer in such a process cannot be said to be honestly lloekat ' 807-08.

After following this guidance, and construingetfacts in the light most favorable to the
non-moving party, the Court findthat Plaintiff has put foht a compelling argument that
Defendant did not reasonably rely on particuked facts before making its adverse decision.
Plaintiff takes the position that “Defendantsvn testimony has demonstrated that the three
reasons given for Brown'’s termithan are ‘mistaken, foolish, trivial or baseless.” Dkt. No. 30 at
25 (quotingClay v. United Parcel Service, In&01 F.3d 695, 714 (6th Cir. 2007)).

Plaintiff correctly points ou that Defendant provides rde reasons for Plaintiff's
termination: “[f]irst, ‘two relatively small indents,” one regarding a printout issue and the

second . . . an email that [Plaintiff] sent to Devezo and others. Defendant claims, however,

that the ‘main catalyst’ was ‘behavior in the ngolace.” Dkt. No. 30at 12 (referencing and
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quoting Dkt. No. 28 at 12-13). Plaintiff puts forsufficient evidence to establish that the
proffered reasons put forth by Defendant are uttwoof credence, did naictually motivate the
employer’s action, and were insufficten motivate themployer’s action.

For example, Plaintiff undermines the prumtassue and Defendant’s assertion that
Plaintiff did not accept feedbackell by citing multiple instances in the record to support her
position that she did nothing wrong and never goy negative feedback about this printout
incident.SeeDkt. No. 30-17 at 7 (Dever Dep.) (“Q. HPlaintiff] done anything wrong? A. Not
that | could tell.”); Dkt. No. 30-7 at 17 (PlaifftDep.) (“Q. You were not in any way verbally
reprimanded? A. No.”); Dkt. No. 30-11 at 6Q Okay. Did [Dever], in any way, claim that
[Plaintiff] had done anything wrong? A. Only for theOnly for the fact that we don’t charge —
We weren’t charging for the printouts at the time, but other than that no.”); Dkt. No. 30-3 at 13
(Izzo Dep.) (“Q. Are you aware d@h during training [Plaintiff] wasictually trained to charge for
printouts if a free one had already been provided¥o.”); Dkt. No. 30-4at 15 (Hollyer Dep.).

Moreover, Plaintiff cites the record to poiotit that “[n]either 1zzo nor Hollyer asked
Deverbefore [Plaintiff's] terminationwhether he provided ‘feedbacii had concerns about the
printout.” Dkt. No. 30 at 14 (citing Dkt. No. 30-&t 5, 7-8 (Dever Dep.pkt. No 30-4 at 5-6
(Hollyer Dep.)) (emphasis in original). Iradt, the person who made the ultimate decision,
Hollyer, seems to have acknowledged that there m@ any feedback given to Plaintiff. Dkt.
No. 30-4 at 15 (Hollyer Dep.); DkNo. 30-3 at 13 (Izzo Dep.).

Plaintiffs most persuasive pai is that “Plaintiff leftwork early on February 5, 2014
with her supervisor's approval3eeDkt. No. 18 at  25. Plaintiffsserts that she left because
she had a headache. Defendant attempts to mimkethis contention claiming that “subsequent

interviews with staff revealed that [Plaintiffjas very upset that Mr. Dever had ‘undermined’
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her and provided a print-out for free and thag $ft work early that day in a huff, telling
coworkers she may never return.” Dkt. No. &813 (citing Dkt. No. 28-11 at 3-4) (Hollyer
Dep.));see alsdDkt. No. 28 at (citing Dkt. No. 28-12 at 3,to state that Plaintiff allegedly told
Ms. Rudolph that shecbuldn’t take it anymoreand may be leaving for good). To undermine
this position taken by Defendant, Plaintiff emphkasithat all of Hollyer’s testimony in support
of its motion is hearsay because Hollyer neyaks with any of the subject individuals and her
testimony is only a recitation of what 1zzo informed I#seDkt. No. 30 at 12-13 (referencing
Dkt. No. 30-4 at 5-7 (Hollyer Dep.)). This isitezal because Plaintiffites to the record to
explain that Defendant implicitly “acknowleeld that testimony regarding why Brown went
home early is pure speculation.” Dkt. No. 30 at(@€ing; Dkt. No. 30-3 at 19 (Izzo Dep.); Dkt.
No. 30-15 at 11 (Rudolph Dep.); Dkt. No. 30-4 4t(Holyer Dep.)). The Cour agrees, as
Defendant’s argument appears to be speculétianruns counter to Plaintiff's position.

To counter Defendant’s assertithat the email Plaintiff seid Dever, 1zzo and others
played a role in the adverse decision, Plaintifbbasizes that “Izzo testified that the emalil itself
was not inappropriate, that Brown did not do anything wrong, and that she was not upset about
it.” Dkt. No. 30 at 25 (citing Dkt. No. 30-3 at 15¢o Dep.) stating “A. | wasn't upset with her. |
just indicated that | would appreciate helkiteg to me and | will address the appropriate
supervisors, because I've asked the same thinthef supervisors, and that’'s how we do things.
You follow chain of command.”But cf.Dkt. No. 30-17 at 7 (Dever pe) (“Q. All right. And is
there any sort of writtepolicy regarding that chain of comman8i?No. Q. All right. It was just
something you feel is how it should be handl@d? think its a convention. Q. Okay. Based on.

A. Practices that woullde in the office.”).
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Though Defendants imply that Plaintiff did nfollow a protocol inthe office, Plaintiff
rebuts this rationale by noting that Rudolph, wi@rmed Plaintiff to send the email and who
was “a nine year employee, did not know abouthain of command™ for sending emails to
supervisorsSeeDkt. No. 30 at 13 (citing DktNo. 30-3 at 16-17 (Izzo Dep.)Dkt. No 30-21
(2/6/14 Email to Julie Izzo from MarcellBrown); Dkt. No. 30-22 (2/6/14 Office Instant
Message from Rebecca Rudolph to Julie IzzBally, Defendant argues that the concerns
about the email are pretext because the recadidates Dever “does not recall the email, it must
not have concerned him, and Defendant doeshawe a written policyregarding a chain of
command.”Dkt. No. 30 at 26 (citing DKtlo. 30-17 at 6-7 (Dever Dep.)).

Turning our attention to what Defendant lebas the “main catalyst” behind Defendant’s
decision, Plaintiff strongly pushémck against Defendant’s contiem that Plaintiff was hostile,
confrontational, and threatening. Perhaps thetmersuasive position ptorth by Defendant of
Plaintiff's alleged hostile and threatening natw@s the purported statentérom Plaintiff that
if anyone touched her personaglongings she would “. . . glsom zero to b**h in two
seconds.”SeeDkt. No. 28 at 15-16. However, Plaiifitpoints out that Rdolph testified, there
was not a conflict,” and couldot “recall what conflicts weéhad.” Dkt. No. 30-15 at 7-8.
Moreover, lzzo seemingly acknowledges Brosvrémail exchange with Jasmund was not
confrontational SeeDkt. No. 27 30 at 27 (citing Dkt. No. 30-25 at 2 (5/8/14 Email from Izzo to
Jasmund); Dkt. No. 30-3 at 8-9, 14 (Izzo Dep.)).

After reviewing the evidence, it is hard ftinis Court to find that the employer had an
honest belief in itsationale for itsadverse decisiorseeDkt. No. 30-3 at 9 (Izzo Dep.) (“Q. . ..
Why didn’t you ever discuss this with Ms. BrowA? | didn’t have ag — | don’t know. | don’t

have an answer. . . . | chose tmt). All things considered, the Court finds that Plaintiff has at
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least pointed to sufficient record evidence to teefilne contention that plaintiff was terminated
because of an inability to work well with supereisi This is particularly sm light of Plaintiff's
appraisal just nine days prite her termination where she was rated as “outstanding” in the
category of “cooperation with supervisiors&eDkt. No. 30-1 at 2.

In sum, it is difficult to say that Defendardgasonably relied on particularized facts to
determine Plaintiff was unable to work well wislupervision and exhied a threatening and
aggressive behavior in the workape. Hollyer learned of these “issuesiie daybefore
terminating Plaintiff. After reviewing the rea this Court can hardly say that Defendant
“conducted a detailed and thorouglvestigation” in this caseCurry, 669 F. Supp. 2d at 828,

id. (noting that in that case there weeeords that included numerous witness interviews and the
plaintiffs had raised no hearsay or authentication objections to the defendant's investigagion). Th
Court finds Plaintiff has raised a genuine issuenaterial fact as to pretext for the proffered
reason for Defendant’s adverse action andRENY Defendant’s Motion [28] on this point.

b. Hostile Work Environment

Plaintiff has not created a genuiissue of material fact for her claims for a hostile work
environment. “Under Title VII, two types of agtis may be brought: (1) ‘discrete discriminatory
acts,” and (2) claims alleging‘lostile work environment.”Hunter v. Sec’y of U.S. Arm§65
F.3d 986, 993-94 (6th Cir. 2009) (citilNpat'l| R.R. Passenger Corp. v. Morgd&g86 U.S. 101,
110, 122 S.Ct. 2061, 153 L.Ed.2d 106 (2002)). The SuprCourt has clardd that “[h]ostile
environment claims are different in kind from diste acts. Their very tae involves repeated
conduct.” Morgan, 536 U.S. at 115, 122 S.Ct. 2061. Whillee prohibition of discrete
discriminatory acts guards against illegally mated adverse employment action, a hostile work

environment claim “offers employees prdten from a ‘workplace [|] permeated with
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discriminatory intimidation, ridicule, and insult that is sufficientlyexe or pervasive to alter the
conditions of the victim's employment aneate an abusive working environment[Barrett v.
Whirlpool Corp.,556 F.3d 502, 514 (6t€ir. 2009) (quotingHarris v. Forklift Sys., Inc.510
U.S. 17, 21, 114 S.Ct. 367, 126 L.Ed.2d 29993)) (alterationn original).

In order to prove that she was subject to a hostile work environment in violation of Title
VII, Plaintiff must prove: (1) she belongs to atacted group; (2) she waubject to unwelcome
harassment; (3) the harassmensWwased on race; (4) the harassnadfected a term, condition,
or privilege of employmentral (5) Defendant knew or shouldveaknown about the harassment
and failed to take actiorbeeMoore v. KUKA Weldig Sys. & Robot Corpl71 F.3d 1073,
1078-79 (6th Cir.1999). Under Michigan lawgetlelements are substantially the sai@ee
Curry, 669 F. Supp. 2d at 833 (citifquinto v. Cross & Peters Ca4b1 Mich. 358, 368-69, 547
N.W.2d 314 (1996)).

To be actionable, the compiad of harassment must Bevere and peasive in two
aspects: “[bJoth an objectivend subjective test must be met;dther words, the conduct must
be so severe or pervasive as to constitute a hostile or abusive working environment both to the
reasonable person and the actual victiRehdolph v. Ohio Dep't of Youth Servb3 F.3d 724,

733 (6th Cir. 2006). The Supreme Court has sugdetiie following faairs to consider in
assessing whether a work envira@mhis hostile: “the frequency of the discriminatory conduct;
its severity; whether it is physiba threatening or humiliating, oa mere offensive utterance;
and whether it unreasonably interfeveth an employee’s work performancéfarris, 510 U.S.

at 23, 114 S.Ct. 367. When the “workplace is permeated with ‘discriminatory intimidation,
ridicule, and insult,” that is ‘sufficiently severe pervasive to alter the conditions of the victim's

employment and create an abusive workimyinment,” a hostileenvironment certainly
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exists.ld. at 21, 114 S.Ct. 368ge also Grace v. USCABR1 F.3d 655, 678—79 (6th Cir. 2008).
The court “must consider the totality of the aimtstances in determimg whether the harassment
was sufficiently severe and pervasivRadndolph453 F.3d at 733.

After reading Plaintiff's Complaint and bfge the Court cannot sicern an argument put
forth by Plaintiff to support a contention th#te workplace at issue was permeated with
discriminatory intimidation, ridicule, and insult that is sufficientlyexe or pervasive to alter the
conditions of the Plaintiffs emplyment. Indeed, nowhere in Ri&ff's response does she even
mention the alleged hostile work environment that was cre&tee.generallyDkt. No. 30°
Plaintiff does belong to a protect group. She allegedly was seddjto unwelcome harassment
based on race, as she claims that Mr. Deviarnedl to her as the d@rt’s little Mexican.
However, “offhand comments, and isolated inoidgunless extremely serious)” are insufficient.
See Faragher v. City of Boca Rat&24 U.S. 775, 788, 118 S.Ct. 2275, 141 L.Ed.2d 662 (1998).

This is especially so congdng Sixth Circuit precedent. For example, in one case, the
Sixth Circuit affirmed summaryudgment on a plaintiff's hostile work environment claim
involving “a handful of uses of the n-word and its derivativessome racist jokes . . ., a few
references to the Ku Klux Klan and James Easf,Rand the presence of racist graffiti that was
removed after the plaintiff reported $ee Armstrong v. Whirlpool Cor@863 Fed. Appx. 317,
327 (6th Cir. 2010). In another case whereaniff also brought a claim under Section 1981
and Title VII, a plaintiff alleged that over tlmurse of two years, an employee called another
employee a “n***er lover;” a supervisor referréal a black co-worker a%hlue;” a co-worker
sang along to songs with the word “n***er” untilegtPlaintiff objected; and a co-worker called

the plaintiff “boy” on one occasiorgee Nicholson v. Citgf Clarksville, Tenn.530 Fed. Appx

3 As Defendant argues, “Plaintiff has apparently abandonedaims . . . alleging a hostile work environment as
she offers absolutelyo argumenin support of these speciousichs.” Dkt. No. 33 at 2.
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434 (6th Cir. 2013). The Sixth Circuit expressly dutbat “[tlhese four isolated instances over
the course of two years, while inappropriate afidnsive, are not so severe and pervasive as to
alter the terms and conditions of [plaintiff's] employmemd.” Consequently, the Sixth Circuit
affirmed summary judgment for the employler.

Here, Defendant points out tHalaintiff indicated that Mr. Deer did not refer to her as a
little Mexican regularly. Dkt. No28-7 at 11(PIl. Dep.). In fact, Ptaiff appeared to indicate that
it only happened one timéd. Moreover, as mentioned previdyighere is no evidence that
Dever exercised any authority ovidre hiring and firing of the Rintiff. After considering the
factors to determine whether an environment was permeated with discriminatory intimidation,
ridicule, and insult, the court concludes thatdheged harassment described by plaintiff was not
sufficiently severe or pervasigiven the Plaintiff's arguments.

2. Counts Il and V—Defendant is not entitledto summary judgment on Plaintiff’s
age discrimination claims.

For Plaintiff's ADEA claim, Plaintiffis required to proffer evidence opama faciecase
that (1) Plaintiff was at least 40 years of a(f);she was discharged; (3) she was qualified for
the position; and (4) she waglaced by a younger individugkalka v. Fernald Environmental
Restoration Mgt. Corpl178 F.3d 414, 420 (6th Cir. 1999). “Traurth element may be satisfied
by showing that ‘similarly situated non-protattemployees were treated more favorably.”
Tuttle v. Metropolitan Government of Nashville(4 F.3d 307, 317 (6th Cir. 2007) (quoting
Talley v. Bravo Pitino Rest§1 F.3d 1241, 1246 (6th Cir. 1995)). Defendant does not dispute
that plaintiff was at least 50 years of ages discharged and quadifi. Again, this dispute
focuses on the fourth factor and whether Plaitifi show that similarly situated non-protected

employees were treated more favorably. Justitistihie prima facie caserfoace/national origin,

Plaintiff passes this analysis. In fact, the analissessen stronger for Plaintiff's age claim.
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Again, “to be deemed ‘similarly situated’ in thesciplinary contextithe individuals with
whom the plaintiff seeks to compare his/her treatnneust have dealt with the same supervisor,
have been subject to the sastandards, and have engagedha same conduct without such
differentiating or mitigating circumstances tladuld distinguish their conduct or the employer's
treatment of them for it.”"Ercegovich v. Goodyear Tire & Rubber Cd54 F.3d 344, 352 (6th
Cir. 1998) (quotingMitchell v. Toledo Hosp964 F.2d 577, 583 (6th Cir. 1992)). Plaintiff passes
the similarly situated test more convincingly withtspect to age because all of the members that
she mentions—Preston, Harper, Hewitt, and Gallagheere all substantially younger than her,
and received the differential treatment discussieodve. In fact, Plaintiff's testimony that 1zzo
told Plaintiff that Tiffani Preston was going ¥eork with the county a lot longer than Plaintiff
because Preston was younger only strengthemstiffis claim for differential treatmentSee
Dkt. 30-7 at 4 (PIl. Dep.). Put simpRlaintiff satisfies her prima facie case.

The burden then shifts to Defendant to produce evidence of a legitimate, non-
discriminatory reason for the challenged adverse employment aStiott.v. Goodyear Tire &
Rubber Co0.160 F.3d 1121, 1126 (6th Cir. 1998). If the defendant meets this evidentiary burden,
the plaintiff is required to demonstrate that tiefendant’s proffered reason is a mere pretext for
age discriminationld. “A plaintiff can demonstrate pretelRy showing that the proffered reason
(1) has no basis in fact, (2)ddnot actually motivate the defendanthallenged conduct, or (3)
was insufficient to warrarthe challenged conductDews v. A.B. Dick Co231 F.3d 1016, 1021
(6th Cir. 2000). “[A] plaintiff's prima faciecase, combined with sufficient evidence to find that
the employer’'s asserted justification is false yrparmit the trier of fact to conclude that the
employer unlawfully discriminated.Reeves v. Sanderson Plumbing Products, B80 U.S.

133, 148, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000). Gkéhy, an ADEA plaintiff must prove
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“by a preponderance of the evidence, that age was the ‘but-for’ cause of the challenged adverse
employment action.Gross,129 S.Ct. at 2352.

This analysis is nearly identical to tMcDonnell Douglasanalysis. As discussed, it is
hard for this Court to find that Defendant hal honest belief in its rationale for terminating
Plaintiff or reasonably ted on particularized facts to determine Plaintiff was unable to work
well with supervision and exhibidea threatening and aggressivehavior in the work place.
This Court can hardly say that Defendant “aactdd a detailed and thargh investigation” in
this case. This is particularly so given thepagent break from protot in interviewing the
troubled employeeCurry, 669 F. Supp. 2d at 828f. Allen,545 F.3d at 398noting that in that
case“the plaintiffs failed to prodce any evidence indicating thtte process the [defendant]
used to conduct the investigation was irregalardiosyncratic.”). Plaintiff has come forward
with evidencegconstrued in a light mo$avorable to Plaintiffthat could allow a reasonable jury
to ultimately conclude that she would not haverbeonstructively discharged “but for” her age.
Accordingly, the Court will not grant sumnygudgement with respect to these claims.

3. Count VI—Defendant is not entitled to summary judgment on Plaintiff's
retaliation claim pursuant to the WDCA.

In order to establish prima faciecase of retaliatory dischaga plaintiff must establish
that: (1) he asserted his right to workergnpensation benefits; (2) the defendant knew that
plaintiff asserted his right to workers' compdmsabenefits; (3) the plaintiff suffered an adverse
employment action; and (4) themas a causal connection betweea ieintiff's assertion of his
right to workers' compensation bemefand the adverse employment actibortman v. ACO
Hardware, Inc.,405 F.Supp.2d 812, 822 (E.D. Mich. 2005) (cit@igjles v. Machine Shop, Inc.,

238 Mich. App. 462, 470, 606 N.W.2d 398 (1999)).
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“[W]hen a plaintiff assertig a claim for retaliatorglischarge under MCL 418.301(13)
circumstantially establishes a rebuttaptena faciecase of retalt@gon, the burden shifts to the
defendant to articulate a legitimate, nonretaha reason for its adverse employment action.”
Kandler v. Dunn Paper, IncNo. 14-12276, 2015 WL 632061, at *4 (E.D. Mich. Feb. 13, 2015)
(quotingCuddington v. United Haeth Servs., Inc.298 Mich.App. 264, 276-77, 826 N.W.2d 519
(2012)). The plaintiff is then required to demoastrthat the proffereceasons were pretextual
and that the retaliation was a “motivatifagtor” for the adverse employment actidd. Here
only the fourth prong—a causaonnection—is at issue.

Plaintiff relies heavily on the timing of h&YDCA claim and her termination in order to
support her claimSeeDkt. No. 30 at 8. The Court would emiss not to pat out the very
short temporal proximity here as compared to other c&eslamilton v. Gen. Elec. Cbh6
F.3d 428, 435-36 (6th Cir. 2009) (finding three mortbmbined with evidence of “heightened
scrutiny” of plaintiff's performance sufficientHowever, in addition tgointing out the short
time frame between the WDCA ataiand Plaintiff's termination, Rintiff additionally points to
the frustration exhibited by Izaeith regard to the WDCA claimas 1zzo reportedly complained
that the issue was “a real pain in the a**,” and mRl&icontends that 1zzo “refused to process it
appropriately.” Dkt. No. 30 at 10. The frustmati exhibited by 1zzo also weighs in favor of
denying summary judgment as the Court mustttoadacts in favor ofhe non-moving party.

However, while Plaintiff's arguments are comeing, it is actually Defendant’s testimony
that is most damming. Hollyer testified in her depos that one role that played a factor in the
termination of Plaintiff was # fact that Plaintiff had postethings on Facebook about her
WDCA claim and that she felt she was being uiisinated against because of her age after she

grew frustrated with Defendant’s processingtiod claim. Defendant stated that these actions
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involving the WDCAlaim made other employees uncomfortadbel played a role in Plaintiff's
termination.SeeDkt. No. 28-11 at 6 (Hllyer Dep.) (“Q. What corerns did Ms. Izo tell you
that Kelly Castillo raised? A. That she had -eShid that — Ms. Brown had raised concerns on
Facebook and in person wkeshe was alleging mistreatment Fer treatment when she fell in
the parking lot, and, also shdtfthat she’'d been mistreated discriminated against because of
her age. . . .Q. Okay. And you said that thage@ concerns about MBrown’s behavior that
they found threatening? What does threateniegnf A. No, not necessarily. This is was not
threatening but more like negative and hostile.Just raising a generaeling of hostility.”).
Defendant’s “response to the workplace tensiat followed [the WDCA claim] could
cause a trier of fact to infer that defendant pimed plaintiff as a liabity who should be quieted
or eliminated for the sake of workplace cohesidiiglen v. City of Bay CifyNo. 298256, 2012
WL 407266, at *4 (Mich. Ct. App. Feb. 9, 2012) (findithat “plaintiff established more than a
temporal connection between his protected actamitgt the decision to discharge.”). The actions
of 1zzo only serve as extra evidence of the dacsanection. The Couhtas already established
why there is a question of fact with respéatthe proffered reasons offered by Defendant.
Accordingly, the Motion for Summary Judgment viié also denied with spect to this claim.

4. Count VIl—Defendant is not entitled to summary judgment on Plaintiff’s
retaliation claim pursuant to the ELCRA.

Lastly, the Court will deny Defendant’s tan with respect to retaliation under the
ELCRA. In order to prove taliation under ELCRA, a plaintiff must show (1) that he/she
engaged in a protected activi{2) that this was known by the fdadant; (3) thathe defendant
took an employment action adverse to the plfjrand (4) that the opposition or participation
was a significant factor in aadverse employment decisidholk v. Yellow Freight Syslnc.,

801 F.2d 190, 199 (6th Cir. 19863ee also Barrett v. Kirtland Community Collegg45
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Mich.App. 306, 315, 628 N.W.2d 63 (2001). Accordingthe Sixth Circuit, the “significant
factor” standard “requires a showionf more than a ‘causal link.Polk, 801 F.2d at 199

“The ELCRA defines the type of activitygiected under the act apdbhibits retaliation
or discrimination because ‘the person has opposed a violation of this act, or because the person
has made a charge . . . under this adddvidson v. Allsteel, IncNo. 09-11308, 2011 WL
717524, at *15 (E.D. Mich. Feb. 22, 2011) (quotingcM Comp. LAws § 37.2701(a)). To
constitute a “charge” under the act, “an employeedmnot specifically mention the act but ‘must
do more than generally assert unfair treatmeid.’{quotingBarrett v. Kirtland Cmty. Col].245
Mich. App. 306, 318-19, 628 N.W.2d 63 (2001)). “Témployee’s charge must clearly convey
to an objective employer that the employee is raising the specter of a claim of unlawful
discrimination pursuant to the CRAd. (citation omitted).

Defendant argues that Plaintiff cannot expl what protected activity occurred. As
Plaintiff points out, however, protected activitpder the ELCRA includes opposing a violation
of the ELCRA. SeeMicH. CompP. LAws 37.2701(a);Davidson 2011 WL 717524, at *15;
Barrett, 245 Mich. App. aB18-19, 628 N.W.2d 63. Here, Plaffittomplained about 1zzo’s age
discrimination, which constitutes a protected agtiahd the complaint was relayed to 1zzo and
Hollyer two days before Plaiffiis termination. Less than a weekior to Plaintiff's termination,
Izzo had given Plaintiff an “outstanding” revie@efendant admitted that 1zzo learned two days
before Brown’s termination that Brown accusedo of age discrimination. 1zzo took these
complaints to Hollyer after learning of Brovg accusation. The Court has explained why there
is a question of fact with respect to Defendaptffered reasons for terminating Plaintiff. As a
whole, looking at the facts in the light most faafole to the Plaintiff Plaintiff has set forth

evidence and facts that could cause a trieraof fo infer that Plaiiff's mentioning of her
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feelings of unfair treatment waa significant factor in armadverse employment decision.
Accordingly, the Court will deny the motiamith respect to this claim as well.

B. Plaintiff's Motion for Sanctions

The Court will deny Plaintiff's Motion for Sanctions because it is too vague. Plaintiff
seeks an adverse inference against Defendaatto spoliation of evidence. After reading
through Plaintiff’'s Motion for Sanctions, Plaititdoes not specify what evidence was destroyed
such that this Court could given adverse inference in hewvdéa Federal law of spoliation
governs in this cas&ee Adkins v. Wolevés54 F.3d 650, 652 (6th Cir. 2009). Spoliation is “the
destruction or significant alteration of evidenoethe failure to presee property for another's
use as evidence in pending oagenably foreseeable litigationForest Labs., Inc. v. Caraco
Pharm. Labs., Ltd.06-13143, 2009 WL 998402 at *1 (E.Mich. Apr.14, 2009) (quotingVest
v. Goodyear Tire & Rubber Col67 F.3d 776, 779 (2d Cir.1999)). A federal court has “broad
discretion to craft proper sammns for spoliated evidenceAdkins, 554 F.3d at 651. Such
sanctions include “dismissing a case, granting summalgment, or instructing a jury that it
may infer a fact based on lost or destroyed evidendedt 653.

Rather than impose bright-line rules, tlixth Circuit allows for “a case-by-case
determination whether sanctions are necessany,if so, what form they must takeSiith v.
Norcold, Inc, No. 13-10841, 2014 WL 5817258, at *5.0E Mich. Nov. 10, 2014) (quoting
Automated Solutions Corp. v. Paragon Data Sys., [fe6, F.3d 504, 516 (6th Cir. 2014). In
Beaven v. U.S. Dep't of Justi&22 F.3d 540 (6th Cir. 2010), the Sixth Circuit adopted a fact-
specific inquiry guided by a conjuncéivthree-factor test that muse¢ satisfied before a district
court can sanction a litigafdr spoliation of evidence:

First, the party with control over the idence must have had an obligation to
preserve it at the time it was destroyed. Second, the accused party must have
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destroyed the evidence with culpable state of mi. And third, the destroyed
evidence must be relevant to the other side's claim or defense.

Byrd v. Alpha Alliance Ins. Corp518 F. App'x 380, 383-84 (6th Cir.2013) (citiBgaven 622
F.3d at 553). In applying this three-part staddéne Sixth Circuit explained “that the obligation
element is met where a defendant knows ewidemight be relevanto future potential
litigation.” Johnson v. Metro. Gov't of Naslhe & DavidsonCnty., Tenn.502 F. App'x 523, 532
(6th Cir. 2012) (quotingBeaven,622 F.3d at 553). However, ti&xth Circuit indicated that
where “there is no notice of potedtilitigation, there is less cae to believe the evidence was
destroyed intentionall or with the intent to coveup incriminating information.”ld. (citing
Beaven,622 F.3d at 553)See id.Ultimately, the Sixth Circuit noted that the culpable state of
mind element may be satisfied by showing onlgt ttthe evidence wsadestroyed ‘knowingly,
even if without intent to breach a guto preserve it, or negligently.’ Id. (internal citation,
brackets, quotations omitted).

As Defendant points out, “Plaintiff offers little to suppdhe contention that some
unidentified electronically storedformation would prove relevant” to her claims. Dkt. No. 34 at
19. In fact, Plaintiff indicates #t “[n]o relevant edctronic communicationsave been identified
by Plaintiff as not preserved or otherwise dagtd.” Dkt. No. 34 at 67. The Court has no reason
to believe otherwise. Because Plaintiff does specify the evidence she would like an adverse
inference for, her argument seems speculative at GédRichins v. Deere and Compar331
F.R.D. 623, 626 (D.N.M. 2004) (finding the evidenupon which the movant relies to show bad
faith must be more than conjecture or specutatibe movant must present evidence that would
support an inference that a party actually sepged or withheld evidence because they were
conscious of a weakness in their cagédandall v. City and County of Denve2006 WL

2683754, *2 (D.Colo0.2006) (declining toeate a presumption in favof spoliation whenever a
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moving party can prove that records that mighve contained relevamvidence have been
destroyed)Cache La Poudre Feeds, LLC v. Land O'Lakes,, 244 F.R.D. 614, 635 (D. Colo.
2007). Accordingly, the Court will deriglaintiff’'s Motion for sanctions.
V. CONCLUSION

For the reasons discussed, the Court GRANT in part andDENY in part Defendant’s
Motion for Summary Judgment. All éflaintiff's claims will go to tial except the claims for the
creation of a hostile work enanment. Moreover, the Court wiDENY Plaintiff's Motion for
Sanctions.

IT IS SO ORDERED.
Dated: September 4, 2015

& Gershwin A Drain

HON. GERSHWINA. DRAIN
UnitedStatedDistrict CourtJudge
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