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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARCELLA BROWN,

Plaintiff, Case No. 14-cv-13159
UNITED STATES DISTRICT COURT JUDGE

V.
GERSHWINA. DRAIN

OAKLAND COUNTY,
UNITED STATES MAGISTRATE JUDGE

Defendant. MICHAEL J.HLUCHANIUK

/

OPINION AND ORDER GRANTING PLAINTIFF 'SMOTION TO STRIKE DEFENDANT’S SECOND
MOTION FOR SUMMARY JUDGMENT MISIDENTIFIED AS A MOTION /N L IMINE [38]; AND
STRIKING DEFENDANT’SMOTION /N L /MINE TO PRECLUDE PLAINTIFF
FROM REQUESTING EcoONOMIC DAMAGES AT TRIAL [36]
|. INTRODUCTION

On April 22, 2015, Marcella Brown (“Plaiifit) fled a Second Amended Complaint
against her former employeQakland County (“Defendant”SeeDkt. No. 23. In the Second
Amended Complaint, Plaintiff raises savecounts alleging thatDefendant wrongfully
discriminated and retaliated against her on thaisbaf her age, racend participation in a
protected activity—namely, filing avorker's compensation claimd. Specifically, Plaintiff
asserts that her rights haveen violated pursuant to theuiRights Act of 1991, 42 U.S.C. §
1981 (“Section 1981") (Count I);ifle VII of the Civil Rights Act of 1964 and 1991 (“Title
VII"), as amended, 42 U.S.C. 8§ 2008eseq (Count II); the Age Disemination in Employment
Act (“ADEA”), 29 U.S.C. § 62%et seq(Count Ill); the Michigan Elliott-Larsen Civil Rights Act
(“ELCRA”), MicH. ComP. LAws § 37.2102et seq (Counts IV, V and VII); and the Workers

Disability Compensation Act (“WDCA"), McH. Comp. LAWS § 418.301 et seq. (Count VIy
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Presently before the Court are Defendant’s Motiohimine to Preclude Plaintiff from
Requesting Economic Damages at Trial [36] aradrf@ff's Motion to Strike Defendant’'s Second
Motion for Summary JudgmeMisidentified as a Motiorn Limine [38]. These Motions are not
fully briefed, but were argued at a September 2, 2015 hearing. After listening to the argument of
the parties, reviewing the briefspcreviewing the read, the Court willGRANT Plaintiff's
Motion to Strike [38] andSTRIKE Defendant’'s Motion in Liming36]. The Court’s Opinion
and Order is set forth in detail below.

[l. BACKGROUND

Defendant filed its Motiornin Limine to Preclude Plaintiff from Requesting Economic
Damages at Trial [36]. Dendant brought its Motiom Limine pursuant to Rules 26 and 37 of
the Federal Rules of Civil Prodere because it contends “Plaihtompletely failed to provide
Defendant with damage calculations or poping documentation within her Rule 26
Disclosures|.]” Dkt. No. 36 at 19. As a result oaiAtiff's alleged failure to comply with Rule
26 of the Federal Rules of Civil Procedure, Defetidaquest that thisdirt “preclude Plaintiff
from seeking economic damages at trild."at 28.

Plaintiff filed its Motion to Strike Defendant’s Secondotion for Summary Judgment
Misidentified as a Motionin Limine [38] arguing that “Defendd’s motion, while titled a
‘Motion in Limine’ is in reality a second motion for sumary judgment, as it seeks a holding
from the Court disallowing Plaintiff to pursue aemlent of her claims, thus in essence seeking a
dispositive ruling on her claims.” Dkt. No. 38 atPlaintiff contends that Defendant’s Motiion
Liminemust be struck because it is in violationtlod Court’s local rulesyhich require leave of
court to file more than or@motion for summary judgmentSee idat 2-3 (citing E.D. Mich. L.R.

7.1(b)(2)). Plaintiff also seeks costsdaattorney fees for bringing the Motiddee idat 3.



lll. LEGAL STANDARD

Under appropriate circumstances, motionBmine may be used to exclude inadmissible
or prejudicial evidence beforeig actually offered at trialSee Luce v. United State¥9 U.S.
38, 40 n. 2, 105 S.Ct. 460, 83 L.Ed.243 (1984). The use of motioms limine “by the trial
court is purely discretionary angenerally confined to very spéci evidentiary issues of an
extremely prejudicial natureUnited States v. Certain Land Sited in City of Detroit, Wayne
Cnty., State of Mich.547 F. Supp. 680, 681 (E.D. Mich982) (citing Wright & Graham,
Federal Practice and Redure: Evidence, P 5037).

This Court has found “that motioms limine serve the following purposes prior to the
commencement of trial:

[Motions in Liming (i) facilitate trial prepaation by providing information

pertinent to strategic deasis; (ii) reduce distractiorduring trial and provide for

a smoother presentation of evidence te jilry; (iii) enhance the possibility of

settlement of disputes waibut trial; (iv) provide somadditional insulation of the

jury from prejudicial inadmissible evidee; and (v) improvéhe conditions under

which the trial judge must address eviderissues by reducing the need for hasty

decisions during thkeat of trial.
Gonzalez Prod. Sys., Inc. v. Martinrea Int'l Inblo. 13-CV-11544, 2015 WL 4934628, at *2
(E.D. Mich. Aug. 18, 2015) (quotindriggins v. Advance Am. Cash Advance Centers of
Michigan, Inc, 482 F. Supp. 2d 861, 865 (E.D. Mich. 20Qcitation omitted). In particular,
however, motion# limine should not be used as disguaisaotions for summary judgmer8ee
Provident Life & Accident Ins. Co. V. AdiE/6 F .R.D. 246, 250 (E.D. Mich. 1997).

The Sixth Circuit has statedah“[o]rders in limine whib exclude broad categories of
evidence should rarely be employed. A better pradsice deal with questions of admissibility

of evidence as they ariseSperberg v. Goodyear Tire & Rubber C819 F.2d 708, 712 (6th Cir.

1975);see also Dunn ex rel. AlberyState Farm Mut. Auto. Ins. C&64 F.R.D. 266, 274 (E.D.



Mich. 2009) (“Normally, motionsn limine are not proper procedurdévices for the wholesale
disposition of theories or defenses.”) (citation omittédnd Situated in City of Detrqib47 F.
Supp. at 681(“Any broad pretri@xclusion of evidence . . . mube approached with great
caution.”). Thus, throughout this 8rict, “[tlhe denial of a motin in limine is warranted where
the moving party seeks to argue the merits of its case and prectuderttmoving party from
presenting its caseDunn ex rel. Albery264 F.R.D. at 275 (citation omittedee also Oetman
v. City of Grand RapidsNo. 1:07-CV-125, 2009 WL 2242700, at *1 (W.D. Mich. July 22, 2009)
(citing Goldman v. Healthcare Mgt. Sys., InB59 F.Supp.2d 853, 873 (W.D. Mich. 2008) to
state: “Generally, when a motion in limine doaot raise questiongbout admissibility of
evidence or that evidence would be prejudicial, the motion will be denied.”).

IV. DISCUSSION

Defendant is adamant that its “Motion in Limine represémsappropriate procedural
meansto preclude plaintiff from seeking economicnakzges at trial in light of her failure to
comply with disclosure requirements of Feddrale of Civil Procedur@6(a).” Dkt. No. 40 at
18 (emphasis added). This Court disagrees.

To reiterate, “motions in limine are meantdeal with discrete evidentiary issues related
to trial, and are not another excuse to filspdisitive motions disguised as motions in limine.”
Dunn ex rel. Albery264 F.R.D. at 274 (citingnter alia, SPX Corp. v. Bartec USANo. 06—
14888, 2008 WL 3850770, at *3 (E.D. Mich. Aug. 12, 2008) (“Normally, motiorsnine are
not proper procedural devices for the wholesdisposition of theories or defensesABC
Beverage Corp. & Subsidiaries v. United Statds,1:07—cv—-051, 2008 WL 5424174, at *2
(W.D. Mich. Dec. 4, 2008) (noting that motioirs limine are not “substitutes for dispositive

motions”); Goldman,559 F.Supp.2d at 871-72 (collecting cases).



As the late Judge Zatkoff of this Digtriexplained before denying a wrongly captioned
motion in limine that was actually a dispositive motion filed after the dispositive motion
deadline, “[a]ll evidence related to [a party’s] affirmative defenseotsa discrete evidentiary
issue.”Dunn ex rel. Albery264 F.R.D. at 275. Here, Defemtldbroadly seeks to excluagmy
particular evidence or documents. Defendant éarcthat it seeks to “preclude Plaintiff from
seeking economic damages at trial.” Dkt. I86. at 19. Such a request does not deal with a
discrete evidentiary issue. Instead, it seekexidude broad categories of evidence, which the
Sixth Circuit has emphasized “should rarely bepkayed[,]” because the #iter practice is to
deal with questions of admisdiby of evidence as they ariseSperberg y519 F.2d at 712. The
Court will follow the Sixth Circuit’s guidance.

Defendant next contends that “[p]retrial noois (whether captioned as motions in limine,
motions to strike or motions to exclude evideron the basis that tlogposing party failed to
comply with disclosure requirements of Fed. Rv.@& 26(a)), have longeen recognized as an
appropriate means to limit or prevent the admisgf non-disclosed damage evidence at trial.”
Dkt. No. 40 at 19 (citinginter alia, Linear Grp. Servs., LLC v. Attica Automation, |Mdo. 13-
10108, 2014 WL 3400714 (E.D. Mich. July 11, 2014) (Drain,Gggdell v. CitiMortgage, Ing¢.

No. 12-12979, 2013 WL 3466969 (E.D. Mich. July 10, 2013) (Ludington Abjubaker v.
Cnty. of WashtengwNo. 11-13001, 2014 WL 793638 (E.D. Mich. Feb. 27, 2014) (Hood, J.);
Kirk v. Bostock No. 09-15018, 2012 WL 954716 (E.D. ¢¥ii Mar. 21, 2012) (Hood, J.3ge
also id.at 18-19 (citingGonzalez Prod. Sy2015 WL 4934628, at *2 (Drain, J.), aRtjgins

482 F. Supp. 2d at 865 (Lawson, J.), to state the purpose of miotitbméne). However, these
cases do not support Defendant’s position that the instant Miotibimine is the appropriate

procedural means to preclugkintiff from seeking economic damages at trial.



As an initial matter, Defendant’s implied cention that it is insignificant whether the
pretrial motion is captioned as a motion limine, motion to strike, ora motion to exclude
evidence on the basis that the oppgosarty failed to comply with disclosure requirements of
Fed. R. Civ. P 26(a) is simply incorrect. As dissed above, Courts throughdthis District have
explained that motions limine are not interchangeable with other motio8se Dunn ex rel.
Albery, 264 F.R.D. at 274 (citingnter alia, SPX Corp. v. Bartec USRD08 WL 3850770, at *3;
ABC Beverage Corp. & Subsidiarig®008 WL 5424174, at *250ldman,559 F.Supp.2d at 871-
72). Again, motionsn limine are meant to deal with discretad@ntiary issues related to trial.

Furthermore, “[clases cited by [Defendam support of [its] motion simply do not
apply.” Dkt. No. 40 at 21. For example, Defentdeites Judge David M. Lawson’s opinion from
Figginsto state the summary judgment stand&ekDkt. No. 40 at 18-19 (citingiggins 482 F.
Supp. 2d at 865). But as Ri#if aptly notes, inFiggins, Judge Lawson denied the employer’'s
motion in limine seeking to exclude evidence relating to back pay, front pay and punitive
damages because he found that the employer's arguments should have been raised in the
employer’'s summary judgment motiddee Figgins482 F. Supp. 2d at 870-71.

Other cases cited by Defendant are simply not similar to the case presently before the
Court. In Linear Group Servicesa case before this Court last year, the Court granted the
Plaintiff's Motion to preclude monetagamages, but that motion was fileeforethe summary
judgment deadlineSee Linear Grp. Servs., LL.2014 WL 3400714. Here, the Motionater
the summary judgment deadline. Moregwaes Defendant acknowledges AbhoubakerandKirk
v. Bostockoefore Judge Denise Pageod, Judge Hood granted motiansimine that actually
covered discrete evidentiary issues related to tBeéDkt. No. 30 at 19 (citingAboubaker v.

Cnty. of Washtenaw2014 WL 793638, to note that Judge Hood denied a “motion in limine to



exclude documers(emphasis added)d. at 20 (citingKirk v. Bostock 2012 WL 954716, to

note that Judge Hood granted inrtpalefendant’s motion in limingo limit the scopeof the
testimony of Plaintiff's treating physicians|[.]”) (emphasis added). As discussed above, this case
does not deal with discre&videntiary issues.

The only case that Defendant cites that could help its posit@nasell v. Citimortgage
which was before Judge Thomas ludington. No. 12-12979, 2013 WL 3466969 (E.D. Mich.
July 10, 2013). However, this Court is not bound by that deciSiea.Camreta v. Greeng63
U.S. 692, 131 S. Ct. 2020, 2033 n.7, 179 L. Ed.12di8 (2011) (citing 18 J. Moore et al.,
Moore's Federal Practice § 134.02[1] [d], 184—26 (3d ed.2011) to note: “A decision of a
federal district court judgis not binding precedent in eithedifferent judicialdistrict, the same
judicial district, or even uponthe same judge in a differemfase.”). Moreover, given the
extensive precedent to the contratydoes not follow that “Goodetllearly demonstrates that a
pretrial motion to exclude evidence of damageddisitiosed as requirdty Fed. R. Civ. P. 26(a)
may properly be brought in a pleading other thanotion for summary judgment.” Dkt. No. 40
at 21. To the contrary, the dsign to grant or deny a motian limine is within a trial court's
discretion.Land Situated in City of Detrqib47 F. Supp. at 681. This Court uses its discretion to
emphasize that Defendant’s Motiam Limine does not represent the appropriate procedural
means to preclude Plaintiff froneeking economic damages at trial.

Defendant’s Motionin Liminemakes it readily apparent that the Motion would have been
filed as a dispositive motion if the information negrovided before the dispositive cut-off date.
As plaintiff points out, in thisituation, the appropriate courseaation would havéeen to seek
leave to file an additioh@aummary judgment motiorseeDkt. No. 38 at 2-3 (citing E.D. Mich.

L.R. 7.1(b)(2)). This course of action is notywrbntemplated by the Court’s Local Rules, but



also the Federal Rules of Civil Proceduté. Fep. R. Civ. P. 16(b)(4) (noting that a scheduling
order “may be modified only for good caiand with theudge’s consent.”)see also Carter v.
City of Detroit No. 11-15322, 2015 WL 3678433, at *1 (E.Mich. June 12, 2015) (quoting
Marie v. Am. Red Cros3,71 F.3d 344, 366 (6th Cir. 2014), to @dhat “[d]istrict courts have
‘broad discretion under the rules @¥il procedure to managedtldiscovery process and control
their dockets.”);Enwonwu v. Fulton—Dekalb Hosp. AutB86 Fed. App’x. 586, 595 (11th Cir.
2008) (noting district cots “enjoy broad discretiom deciding . . . whether to consider untimely
motions for summary judgment.”) (internal quotations marks and citation omitted).

Plaintiff may possibly have “only heedf to blame for the tinmg of this Motion,” Dkt.
No. 40 at 17, but Defendanertainly only has itself to blame for using the improper means to
preclude Plaintiff from seeking economic dangagalong the same lines, granting the instant
motion to strike despite Plaintiff's alleged faié to provide disclosusepursuant to Rule 26
might “reward Plaintiff for allegedly failing tdollow the basic dictates of discoveryld.
However, allowing Defendant to file a motiamlimine as a substitute for a dispositive motion
will definitely subvert the purpose of Motioms Limine See Figgins482 F. Supp. 2d at 870
(quotingProvident Life,176 F.R.D. at 250)see also Louzon v. Ford Motor C@18 F.3d 556,
561 (6th Cir. 2013) (“[A] mechanism already existscivil actions toresolve non-evidentiary
matters prior to trial—the summary-judgmenttion. Allowing a party to litigate matters that
have been or should have been resolved atrdierestage not only allows those dissatisfied with
the court's initial ruling a chance to relitigate, but also deprives their opponents of the procedural
protections that attach at summary judgment.”) (citations omitted). Accordingly, the Court will

STRIKE Defendant’s improp¢y captioned Motionn Limine



V. CONCLUSION

For the reasons discussed, the CHEREBY GRANTS Plaintiff's Motion to Strike
Defendant’'s Second Motion for Summary Judgment Misidentified as a Matibimine [38],
but will not provide costs and attorney fees.

Additionally, the CourHEREBY STRIKES Defendant’'s Motionn Limineto Preclude
Plaintiff from Requesting EcondmDamages at Trial [36].

IT IS SO ORDERED.
Dated: September 10, 2015

K/ Gershwin A Drain

HON. GERSHWINA. DRAIN
UnitedStatedDistrict CourtJudge




