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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AARON THOMAS,
Petitioner, Case No. 14-cv-13232
Honorable Laurie J. Michelson
V.

CATHERINE STODDARD,

Respondent.

OPINION AND ORDER GRANTING MOTION TO STAY [7]

In 2012, a state jury conved Petitioner Aaron Thomasf three firearm offenses,
including felon in possession of a firearm. TWé&higan Court of Appeals affirmed Thomas’
conviction and sentencege generally People v. Thomas, No. 309420, 2013 WL 3107484
(Mich. Ct. App. June 20, 2013), and the Michigap@me Court denied Thomas leave to appeal
further,People v. Thomas, 840 N.W.2d 323 (Mich. Dec. 23, 2013).

In August 2014, Thomas filed a petition heasking this Court to grant him a writ of
habeas corpus for two reasons: (1) the evidence adduced at trial was insufficient for a jury to
conclude that he was guilty yyend a reasonable doubt in viotatiof his Fourteenth Amendment
rights and (2) the admission of prior-convicti evidence at trial violated his Sixth and
Fourteenth Amendment rights. (DKt, Pet. for Habeas at Pg ID 3.) Thomas says these claims
are exhausted, i.e., the state teurave already had an opportynio rule on them. (Pet. for
Habeas at Pg ID 3.) It woultius appear that these claimace Respondent Catherine Stoddard
files her response, are reay this Court’s resolution.

Nonetheless, about a month after he filed his petition, on September 11, 2014, Thomas

asked this Court to stay this case and hold his habeas petition in abe$esmgendrally Dkt. 7,

Dockets.Justia.com


http://dockets.justia.com/docket/michigan/miedce/2:2014cv13232/294142/
http://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2014cv13232/294142/10/
http://dockets.justia.com/

Mot. to Stay.) Thomas explains that after theiifyjan Supreme Court dexi leave to appeal his
conviction on the two grounds indicated aboveldaened of a possible third grounds for appeal:
a trial-court order that had doted the prosecution to, amondpet things, provide him with “all
scientific and laboratory reports.” (Dkt. 7, Mot. &tay 1 6, 7.) Thomas says that laboratory
reports have the potential &xculpate him by showing thatshfingerprints were not found on
the weapon he was convicted of possessi&ge Mot. to Stay  8.) Thomas further asserts the
transcript of the state-courtqumeedings will show that the lpge suppressed this exculpatory
information. (d.) Thomas explains that in the month reftie filed his habeas petition, he filed
motions with the state trial court asking for thengcript and other triadeurt documents. (Mot.
to Stay 1Y 9-12.) But, as of the filing of m®tion to stay, “the trlacourt judge ha[d] not
entertained” Thomas’ requests. M to Stay § 13.) Thomas thasks this Court to hold his
petition, which he asserts contains only exhausted claims, in abeyance while he “returns to state
court to exhaust additional claims.” (Mot. to Stay at 7.)

Thomas says that failing to stay his petitwinile he exhausts theitt claim could result
in the claim being barred by the Antiterrorism and Effective Death Penalty Act's statute of
limitations. (Mot. to Stay at 3 115, at 7.) Under AEDPA, a one-ydamitations period applies to
an application for a writ of habeas corpus, with ¢fock starting from the tiest of several dates,
here, apparently, “the date on which the judgmieecame final by the conclusion of direct
review or the expiration of the time for seakisuch review,” 28 U.S.C. § 2244(d)(1)(A). The
Michigan Supreme Court denied leave on December 23, 2013, meaning that Thomas’ conviction
became “final” under § 2244(d)(1)(A) #te expiration of his ninety gla to seek certiorari from
the United States Supreme Coure., on or around March 23, 201%ee, e.g., Johnson v.

Rapelje, 542 F. App’x 453, 454 (6th Cir. 2013)ItAough March 23, 2014 was still about six



months away when Thomas filed his motion tg/ ste apparently believed that if he dismissed
his petition, filed a motion basexh his suppressed-evidence claim in state court, and then refiled
a habeas petition including that now-exhaustkdm (assuming the state court did not grant
relief), he would be time-barrdny AEDPA’s statug of limitations. See Mot. to Stay at 15.) But
with proper diligence, it is hartb say that three months to file a state-court motion and three
months to refile a perfected lbeas petition is not sufficienfee 28 U.S.C. § 2244(d)(2) (“The
time during which a properly filed application fora&t post-conviction or other collateral review
with respect to the ptnent judgment or claim is pending shabt be counted toward any period

of limitation under this subsection.n any event, dismissal atishpoint, with less than a month
remaining on the limitations period, would pose a geckallenge for Thomas to make the trip to
state court and back—even witte tolling provided by 8§ 2244(d)(2).

In Rhines v. Weber, 544 U.S. 269 (2005), the Supreme Court addressed a similar—but
not identical—situation. Ther Charles Rhines had filed a “mixed” petition for habeas corpus: it
contained both claims that he had given the statets a full opportunity to adjudicate and those
he had notld. at 272-73. The district court opted taysthe mixed petition so Rhines could
exhaust the petition’s unexhausted claims in statet, but the Eighth Circuit Court of Appeals
thought this procedure problatic given that, undeRose v. Lundy, 455 U.S. 509, 522 (1982), a
district court was required to dismiss a @ab petition containing both unexhausted and
exhausted claimsSee Rhines, 544 U.S. at 273. Although not disagreeing with the appellate
court’s reading oRose, the Supreme Court noted, “[w]hen we decidBdsg v.] Lundy, there
was no statute of limitations on the filing ofdéral habeas corpus petitions. As a result,
petitioners who returned to state court to ewdhaheir previously unexhausted claims could

come back to federal court to preserdittperfected petitions with relative easgliines, 544



U.S. at 274. Post-AEDPA, the Supreme Court erpldj “If a petitioner files a timely but mixed
petition in federal district court,na the district court dismisses it undeundy after the
limitations period has expired, this will likely me#ime termination of any federal review. . . .
Similarly, if a district court dismisses a mixedipen close to the end dhe 1-year period, the
petitioner’'s chances of exhaustihgs claims in state court andfiimg his petition in federal
court before the limitationgeriod runs are slimId. at 275.

“[R]ecogniz[ing] the gravity of this prdbem,” the Court turnedto the “stay-and-
abeyance” solution employed by the district caamtd considered the competing interests at
stake.ld. at 275-76. On the one hand, district colmdse discretion to nmage their dockets,
including by issuing stays, alAEDPA [did] not deprive districtourts of that authority,id. at
276. And, as just discussed, in some situations,isésthrather than stayould foreclose habeas
review to a prisoneiSeeid. at 278. On the other hand, inaeting AEDPA, Congress expressed
its interest in finality and in encouraging state prisoners to seek relief from state courts before
their federal counterpartid. at 276. “Stay and abeyancegihployed too frequently, ha[d] the
potential to undermine &se twin purposesld. at 277. Thus, the Court Rhines concluded that
“stay and abeyance should be available onliinmited circumstances. Because granting a stay
effectively excuses a petitioner’s failure to pradeis claims first to the state courts, stay and
abeyance is only appropriate when the distmtirt determines there was good cause for the
petitioner’s failure to exhaustdiclaims first in state courtld. at 277. Additionally, “even if a
petitioner had good cause for that failure, the distoetrt would abuse its discretion if it were to
grant him a stay when his unexhausted claims are plainly meritldséiid the Court irRhines
added, “if a petitioner engagesabusive litigation tactics or intentional delay, the district court

should not grant him a stay at alld. at 278. Notably, if a district court issues a stay under



Rhines, it stays a mixed petition and, thus, effeelywtreats unexhausted claims as timely filed.
King v. Ryan, 564 F.3d 1133, 1140 (9th Cir. 2009) (“When implementedRtiees exception
eliminates entirely any limitations issue with regard to the originally unexhausted claims, as the
claims remain pending in federal court throughouts&s also Pace v. DiGuglielmo, 544 U.S.

408, 416 (2005) (providing that where prisoner hagending motion for ate post-conviction
relief, but had good reason to doubt whether he“peaperly filed” the maion so as to invoke
AEDPA's state-post-conviction-relief tolling und28 U.S.C. § 2244(d)(2), prisoner might file a
“protective” application for Haeas to stop thestatute-of-limitationsclock on the still
unexhausted claims).

Because less than a month of AEDPA’s oeeasylimitations period remains, the statute
of limitations problem that confronts Thomas appears similahe@ohypothetical proposed in
Rhines. should the Court now dismiss his habeas petition, he would have difficulty timely
refiling it after pursuing any unexhausted claims in state c&etRhines, 544 U.S. at 275
(noting that if court dismissed habeas petition “close to the entheofl-year period, the
petitioner's chances of exhaustihgs claims in state court andfilimg his petition in federal
court before the limitations ped [ran would be] slim.”).

But there is an important difference: dismissal is not an option for the Court. Thomas’
habeas petition, at least as far as the Courttelgnis not mixed like Rhines’ was. A federal
district court confronted with a mixed pétit has these two options: dismiss the petitRos€'s
rule) or, if certain criteria are met, stay the petiti@hifes exception).See King, 564 F.3d at
1140 (‘Rhines carved out an exception Rose's total exhaustion rule, allowing a mixed petition
to remain pending in federal court under limitetemstances.”). The options before this Court

are different: proceed to adjudicate the two esltied claims in Thomas’ petition while Thomas



contemporaneously returns to state court on otlagms| or stay this case while Thomas does so.
See Nowaczyk v. Warden, New Hampshire Sate Prison, 299 F.3d 69, 80 (1st Cir. 2002) (“The
situation here is critically different [from oprecedents involving mixed petitions]. Nowaczyk’s
petition contained only exhausted claims. Nothpngvented the districtourt from adjudicating

those claims immediately[.]”). Thushe question for this Court is whether to proceed in parallel
(on the exhausted claims) with state-courstpmonviction proceedings (on the unexhausted
claim) or to hold off until those state proceedings conclude. These were not the options
confronting the district court iRhines.

Obviously, had Thomas sought to amend habeas petition tadd the suppressed-
evidence claim, and if the Court were to havanted that request, his petition would become
mixed, and thenRhines might be directly applicable. Buhis procedure presents its own
difficulties. It is well settled thahe standard to permit amendmeht habeas petition is that set
forth by Federal Rule of Civil Procedure Bee 28 U.S.C. § 2242 (providingpat an application
for habeas “may be amended or supplementgaasded in the rules gfrocedure applicable to
civil actions); Mayle v. Fdix, 545 U.S. 644, 655 (2005) (provmg that Rule 15 is “made
applicable to habeas proceedings by 8 2242, Federal Rule of Civil Procedure 81(a)(2), and
Habeas Corpus Rule 11”). Andi#t well settled thateave under Rule 15 should not be granted
where the claim to be added is futikman v. Davis, 371 U.S. 178, 182 (1962). And our Court
of Appeals says that a claim is futile if itrgeot “withstand a Rule 12(b)(6) motion to dismiss.”
Rose v. Hartford Underwriters Ins. Co., 203 F.3d 417, 420 (6th Cir. 2000). This in turn invokes
the plausibility standard dBell Atl. Corp. v. Twombly, 550 U.S. 544 (2007) an@ishcroft v.
Igbal, 556 U.S. 662 (2009%ce e.g., Inre B & P Baird Holdings, Inc., No. 14-1060, 2015 WL

24922, at *4 (6th Cir. Jan. 2, 2015). And eveiivibmbly andlgbal’s standards do not apply to



amendments of a habeas petiti the Supreme Court has said that the pleading standard for a
habeas petition is greateraththat demanded by Rule &e Mayle, 545 U.S. at 655; Advisory
Committee Note on Habeas Corpus Rule 4 (“[Njetipleading is not sufficient, for the petition

is expected to state facts thatiqidb a real possibility of cotitutional error.” (internal quotation
marks omitted)). These standards governing amemt of a habeas petition, coupled with the
rule of comity and the aims of AEDPA, coehsgainst deciding whether Thomas’ suppressed-
evidence claim is futile before the state courtsspgon that claim. If the Court were to do so, it
might affect the state cadis view of the claimCf. Rose, 455 U.S. at 518 (“Because it would be
unseemly in our dual system of government fdederal district court to upset a state court
conviction without an opptunity to the state courts to ceat a constitutional violation, federal
courts apply the doctrine of comity, which thas that one court should defer action on causes
properly within its jurisdiction until the courtsf another sovereignty it concurrent powers,
and already cognizant of the litigation, have had an oppityt to pass upon the matter.”
(internal quotation marks omitted)). Additionally, &§owing the state court to address the claim
in the first instance, this Cauwill benefit from a crystalized assertion of the claim, thereby
easing the futility assessment.

As Thomas has not sought to amend his petition (and the Court would be unlikely to
engage in that analysis even if he had), the Gailirconsider factors similar to those set out in
Rhines, but the Court’s discretion will be guided by different considerations from those in
Rhines. As in Rhines, the Court still considers the niteof the unexhausted claims. But the
primary reasons it does so difefrom those discussed Rhines. For instance, the Court
considers the consequences to the habeas petitib it were to proceed to adjudicate the

petition and find that relief is natarranted before the state courts ruled on unexhausted claims.



In that scenario, should the gither subsequently seek habeakef on the claims the state
courts rejected, he would hate clear the high hurdle ofling a second habeas petiticsee 28
U.S.C 8§ 2244(b)(2)McLeod v. Peguese, 337 F. App’x 316, 324 (4th Cir. 2009) (“Respect for
the finality of criminal judgments provides the impetus for the heavy burden placed on
successive § 2254 petitioners by 8 2244(b)(2)(b)(ii)’he risk, then, is that Petitioner might
have to meet a higher standard in order togurethe court with potentially meritorious claims
that he did not include ithe original petition.

Also relating to the merit of the unexhauktelaims is the efficient use of judicial
resources. If this Court were pyoceed in parallel with state post-conviction proceedings, there
is a risk of wasting judicial resources if thate court might grant relief on the unexhausted
claim. See Nowaczyk, 299 F.3d at 78 (“Considerations oidjcial economy support the district
court’'s decision to withhold desion on [habeas] claims that could have been mooted by the
pending state proceedings.tf; Colorado River Water Conservation Dist. v. United Sates, 424
U.S. 800, 817 (1976) (“[T]here are principles uatetl to considerations of proper constitutional
adjudication and regard for federal-state tietes which govern in situations involving the
contemporaneous exercise of concurrent jurigxhis, either by federal courts or by state and
federal courts. These principles rest on conaititars of wise judicialadministration, giving
regard to conservation of judicial resources and comprehensive disposition of litigation.”
(internal quotation marks omitted)). The flip sidealso relevant: if the exhausted claims in the
petition appear to be very clear bases for habeléef, proceeding to adjudicate those claims
would likely save state-court resources. In dexjdivhether to proceed or stay, the Court also
considers that its adjudication of Thomas' exdtad claims might impact the state courts’

adjudication of his unexhausted claims & ttlaims overlap factually or legally.



Accordingly, where, as here, a habeastipeticontains only exhausted claims, and the
petitioner seeks to stay the petition so that Imereturn to state coudn unexhausted claims not
yet part of the petition, the CouWtlieves that its discretion toagtthe petition is informed both
by the potential for parallel federal habesasl state post-conviction proceedings &fmihes.
Chief among these considerations is the appanenit of the unexhausted and exhausted claims,
and, relatedly, whether this Court would benhéfom a state-court fimg on the unexhausted
claims. Cf. Rhines, 544 U.S. at 277-78 (directing fedetebeas courts toonsider whether
unexhausted claims in a mixed habeas petition are “plainly meritless”)RiBo¢s “good
cause” requirement is not irreletathe Court is less likely tbnd parallel-litigation unfairly
prejudicial to a habeggetitioner if the petitiner lacks a good reasdar having created that
potential in the first place.

Here, the relevant considerations weighfamor of a stay. The Court is not now in a
position to determine whether, as Thomasna$aithe police suppressed exculpatory laboratory
reports. So the Court cannot sagtthis unexhausted chaiis plainly meritlessOn the flip side,

a casual review of Thomagetition does not reveal claim that plainlyvarrants habeas reliéf.
Further, should the state court deny post-cdioricrelief (such that Thomas’ habeas petition
does not become moot), the Court will still beén&bm the state courts’ adjudication of this
claim in determining whether to permit Thomasataend his petition to add the claim. And the
Court foresees no prejudice to Respondenstaying this case—indeed, Stoddard has not
opposed Thomas’ motion to stay despite ampj@oatunity to do so. On the other hand, Thomas
could be prejudiced by having tarsiltaneously fight two proceedingsseparate cots and, as

noted, if this Court were to rule before thatstcourts, Thomas would have the heavy burden of

! It appears that the portion of Thomas’ bderresponding to his habeas claim based on
the introduction of prior convictionsas not submitted to the Court.
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satisfying 28 U.S.C. 8§ 2244(b)(2)'s secondsaccessive-petition requirements should he
ultimately seek habeas relief on his suppressedence claim. Finally, the Court finds that
Thomas has demonstrated “good cause” for the faituexhaust state remedies: he says he did
not know about the trial-court order directing tbroduction of laboratory reports until after the
Michigan Supreme Court denied leave.

Accordingly, the Court hereby GRANTS Thasi motion to stay and hold his habeas
petition in abeyance. (Dkt. 7.) Thomas must &lenotion for relief from judgment in state court
within 60 days of entry of this order and themmediately file a noticevith this Court that
includes proof of the state-court filing and a copytha filing itself. If hefails to timely notify
the Court that he has sought state-court postdction relief, the Court will proceed to
adjudicate the petition as it stands. Within 6@<dafter the conclusion dhe state-court post-
conviction proceedings, Thomas may move t@maghhis habeas petition to add the suppressed-
evidence claim. Otherwise, Thomas must infoh@ Court that he will paceed with the petition
as is. Because Thomas filed his motion to $tay months ago, the Court will equitably toll
AEDPA's statute of limitations during each of the 60-day periods, thereby placing Thomas in the
position he would have been in had the €aouled on the motion soon after it was filege
Robertson v. Smpson, 624 F.3d 781, 783 (6th Cir. 2010) (“8hdoctrine of quitable tolling
allows courts to toll a statute of limitations wharitigant’s failure to meet a legally-mandated
deadline unavoidably arose from circumstandeeyond that litigant's control.” (internal

quotation marks omittedf) To avoid administrative difficult® the Court orders the Clerk of

> The Court recognizes that equitableling) should be “used sparingly” to pause
AEDPA'’s clock. Smpson, 624 F.3d at 784. But equitable tolji is not part of the general
procedure outlined in this opinion—the Court applies it here only due to the delay in resolving
Thomas’ motion, delay not attukable to Thomas’ conductlad the Court ruled earlier,
equitable tolling would not have been necesgaven that Thomas wodlstill have had many
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Court to close this case for statistical purposdg. dothing in this order shall be considered a
disposition of Thomas’ petition.
SO ORDERED.
s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: March 5, 2015

CERTIFICATE OF SERVICE

The undersigned certifies thatcopy of the foregoindocument was served on the
attorneys and/or parties mgcord by electronic meaws U.S. Mail on March 5, 2015.

s/Jane Johnson
Case Manager to
Honorabld.aurie J. Michelson

months left on the one-year clock and he istledtto statutory tolling during post-conviction
proceedingsSee 28 U.S.C. § 2244(d)(2)Cowherd v. Million, 380 F.3d 909, 913-14 (6th Cir.
2004) (en banc) (holding thatnder §2244(d)(2), a state post-catin motion tolled AEDPA’s
statute of limitations so long as the motion chajled the state-court “judgment” and, therefore,
tolling applied even if the statpost-conviction motiodid not raise federadlaim). On the other
hand, nothing prevented Thomas from filing foost-conviction relief pending this Court’s
disposition of his motion to stay, which would have likely obviated the need for any equitable
tolling. In the future, petitionef®acing Thomas’ situation would hrudent to elect that route.
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