Tapper&#039;s Fine Jewelry, Inc. v. Chubb National Insurance Company

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TAPPER’S FINE JEWELRY, INC.,
Plaintiff,
V.

CHUBB NATIONAL INSURANCE
COMPANY,

Defendant.

Case No. 14-13280
Honorable Laurie J. Michelson
Magistrate Judge Mona K. Majzoub

OPINION AND ORDER DENYING CROSS MOTIONS FOR SUMMARY
JUDGMENT [18, 20]

Plaintiff Tapper’'s Fine Jewelnysually sells jewelry to consiers. But a few years ago, it

started to buy consumers’ jewekland then deliver it in bulk to a refiner to melt the jewelry into

bars. After testing the bars to determine thentent, the refiner would generally pay Tapper’'s a

sum of money to keep the baisfter two of Tapper'sdeliveries in 2013however, the refiner

Doc. 25

did not pay what it owed. The refiner's owner then disappeared, and has not been heard from

since. Tapper’'s filed an insurance claibut Defendant Chubb National Insurance Company

denied coverage. As a result, Tapper’s filed breach of contract case against Chubb.

The parties dispute the natuoé Tapper's arrangementitiv the refiner. Chubb argues

that Tapper’'s sold the bars to the refiner “under a deferred payment sales agreement,” which

would put Tapper's losses outsiaeg the scope of “covered property” under the relevant

insurance policies. But Tapper’s claims that it never intended to complete any sale until after the

refiner determined the bars’ cent and value, which never happéne the transactions at issue

here. The parties also disputdhat happened to the bars orinethe refiner's hands. Chubb

argues that the refiner stole thars, putting Tapper’s losses swplg within an exclusion for
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“dishonest or criminal acts.” But Tapper’'s coh& that one can only speculate as to what
happened.

Despite these factual disputdé®th parties filed motion®r summary judgment, arguing
that the undisputed facts favor only their ownipias. (Dkts. 18, 20.) Aftecareful consideration
of the briefs and thorough review of the recdha, Court finds that oral argument will not aid in
resolving the pending motionSeeE.D. Mich. LR 7.1(f)(2). Given th genuine issuad material
fact, the Court will deny both motions for summary judgment.

l.
A.

Plaintiff Tapper's Fine Jeweles; Inc. is a jewelry retailer in Michigan. (Dkt. 18, Pl.’s
Mot. Summ. J. Ex. 1, H. Tapper Dep. at 7.2009, Tapper’s started a ndwsiness line to take
advantage of rising precious taks prices, opening several {@er’'s Gold Exchange” locations.
(Id. at 7-9.)

Under this new business model, individualsuldosell jewelry they no longer wanted to
Tapper’s. [d. at 9.) Tapper’s would hold onto the jewelry &i least nine days in case the seller
had a change of heart (and as required by state lawat(10.) Jewelry sold to Tapper’s would
then generally be utilized in one of three walygst, Tapper’'s would resell some items in its
retail stores. (Pl.’'s MotEx. 2, M. Tapper Dep. at 10.) Secoiadpper’s would sell some items to
a wholesaler.I¢l.) Third, and the only option relevant hefi@pper’s would ofte enlist a refiner
to melt the jewelry into barsld)

A company known as PMG served as Tappezfter, and the two typically used the
following process. $eePl.’s Mot. App’x 1.) Tapper's oner, Howard Tapper, would take

jewelry to PMG, and if he had natready sorted it into bagsrfdifferent metals (gold, silver,



platinum, etc.), he would do so at PMG.. (Fapper Dep. at 13.) PMG would then melt the
jewelry into bars. Ifl. at 14.) Next PMG would perform preliminary “assay”—a test to
determine the bars’ composition—and provide a small sample of each bar so that Tapper’s could
confirm the results with further testingd() Finally, PMG would send the bars to another refiner

for a final assay.ld. at 15.)

PMG would initially pay Tapper's 85% of ¢hbars’ anticipatedralue the day after
Tapper’s delivered the jewelry to PMGd(at 15.) PMG’s payments were priced according to
spot prices (per ounce) in the relevarggious metals market dhe day of delivery.I{. at 16,
25.) For example, PMG would pay Tapper’'s 99% of the spot price per ounce for gold, 95% for
silver, and 85% for palladium. (Pl’'s Resp. Bx) So spot market mes would influence
Tapper’s decision to deliverywelry; it would sometimes wait to deliver to lock in a higher
price. (d. at 16-18.) After PMG'’s refiner completedettinal assay to determine the bars’
content, assuming there was no major diserepaPMG would calculatand pay Tapper’s the
balance owed beyond the 85% initial paymelat. §t 19-25.) In exchange, PMG kept the bars.
(Id. at 24.)

Over the course of several years, Tappand PMG did roughly $51 million of business
in this way without incident.Id. at 30; Def.’s Mot. Ex. 3, Letter from H. Tapper.) But two
transactions were different.

B.

On July 11, 2013, Tapper’s dropped off jewelrgttivas sorted into three bags. (Pl.’s
Mot. Ex. 5, Jul. Calculation Summ.) Accordibg a summary prepardny PMG, the first bag,
which had gold, platinum, and palladium, addgdto a value of $61,047.46 based on the initial

assay and the percentages of the spot prices PMG wouldlgayPMG did not calculate an



estimate for the second and third bagsjcitontained platium and gold scrapld.) But
Tapper's estimates the total value of #itee bags for the July delivery at $129,118.72.
(H. Tapper Dep. at 45.) Instead pdying 85% of the total value the next day like usual, PMG
asked Howard Tapper for more time, and he agréedat(27.)

On September 18, 2013, after sustelstransactions in Augusts€eDef.’s Mot. Ex. 3,
Report; H. Tapper Dep. at 30),dfzer’'s delivered more jewelry ®MG, (Pl.’'s Mot. Ex. 7, Sep.
Calculation Summ.). PMG'’s initial estimated valtor the first bag (cdaining gold and silver)
was $77,188.641d.) PMG valued the second bads(agold and silver) at $84,625.60d.] The
third bag had gold valued at $11,025.88L.)(Two other bags had stones, the final value of
which PMG did not indicate.ld.) PMG calculated the total price at $172,840.1d.) (At
Howard Tapper’s request, PMG paid Tapper’s via check that day. (H. Tapper Dep. at 30.) The
check was for $137,542.10, roughly 80% of the estimated total value, leaving a balance of
$35,298.02. (SefCalculation Summ.; Pl.’s Mot. Ex. 8, Check.)

PMG neither paid the balances for the JatySeptember 2013 deliveries nor returned
Tapper’s refined metal bars. Tapper’s Chief FindrOfficer, Robert Hutter, tried to collect the
money PMG owed by making several calls. (RWat. Ex. 6, Hutter Depat 23—-24.) He testified
that the one response he could recall was RMG had “a timing difference on them getting
their funds and being able to pay fundsd’ @t 24.) In October 2013, M@rd Tapper also got in
touch with PMG’s owner, Alla Light, who apologetically saithe would get [Tapper] the
money.” (H. Tapper Dep. at 33.) That was the last time Howard Tapper spoke with Iidight. (

The next month, Howard Tapper reported Tapp losses from PMG to the Redford
Police Department. (Pl.’s Mot. Ex. 9, Police Reporhe police reportndicated that Light had

also called the police to repdhat two of his employeegere stealing from himld. at 3.)



C.

On January 16, 2014, Tapper’'s sought to vecats losses by filing a claim under two
“Jeweler’s Block” insurance policies it hadtivDefendant Chubb National Insurance Company.
(Pl’'s Resp. Ex. 10, Property Loss Notice.) Quuicy was in effecfrom August 1, 2012 to
August 1, 2013, during the July delivery. (PIMot. Ex. 3, 2012-13 Poljcat 1.) The other
policy was in effect from August 1, 2013 fugust 1, 2014, during the September delivery.
(Pl’'s Mot. Ex. 4, 2013-14 Policgt 1.) Tapper’s paid a @mium of $44,076.00 for the first
policy and $59,619.00 for the second policy to caartain property losses. (2012—-13 Policy at
1; 2013-14 Policy at 1.)

The relevant provisions wetke same under each policy. Chudgveed to “pay for direct
physical loss of or damage to Covered Priyp&rom any of the Covered Causes of Loss.”
(2012-13 Policy, Jewelers Block Coverage Fatrtt; 2013—-14 Policy, Jewelers Block Coverage
Form at 1.) The policies definé@overed Causes of Loss” as “Bat Physical Loss or Damage
to the Covered Property except those caudeloss listed in the Exclusions.ld() Coverage
included a $100,000 limit for “PROPERTY AT PREMISES OF ANY DEALER, PROCESSOR
OR SIMILAR BAILEE IN THE JEWELRY TRADE.” (2012-13 PolicyJewelers Block Decls.;
2013-14 Policy, Jewelers Block Decls. (emphasis in originals).)

Two coverage limitations are at issue in this case. First, the policies stated that “Covered
Property does not include,” amg other things, “Property solthder a deferred payment sales
agreement after it leaves your premises.” (2012Rdi&y, Jewelers Block Coverage Form at 1,
2013-14 Policy, Jewelers Block Coverage Fornl.atSecond, the policies excluded “loss or
damage caused by or resulting from any . .shDhest or criminal act committed by [certain

people, including] . . . Anyone else to whone tbroperty is entrusted” (with a few exceptions



that are irrelevant here@12-13 Policy, Jewelers Block Coverage Form at 3; 2013-14 Policy,
Jewelers Block Coverage Form at 3.)
D.

Chubb rejected Tapper’s claim by letter orbiemary 5, 2014. (Pl.’s Resp. Ex. 10, Letter
from Dana Staton.) Chubb reasortkdt the loss was not “fortuitouand that “[tjhere was not
an act committed upon the Covered Property thasezhdlirect physical loss or damage to the
Covered Property.”ld. at 2.) Chubb also said that centaéxclusions applied, including the
exclusion for losses from stionest or criminal actdd( at 2—3.) Chubb also said that money did
not qualify as “Covered Progg” under the policies.Id. at 3.) Later that month, Tapper's
counsel responded to dispute Chubb’s position. (Pl.’'s Resp. Ex. 12, Letter from Philip
Cwagenberg.)

The next month, Dana Staton, a Property i@&aExaminer with Chubb, left a voicemail
for Tapper’s counsel and said that Chubb hadged course and wouldqguide coverage. (Dkt.
21,Pl’s Resp. Ex. 22, Mar. 18, 2014 File NotPavid Trippel, Staton’s supervisor at Chubb,
similarly wrote in an internaémail that month that Chubb walupay the claim (subject to per
occurrence limits of $100,000), in part because tae not prove a dishonest act on the part of
the refiner.” (Pl.’s Mot. Ex18, Email from David Trippel.)

But by April 2014, Chubb again changed its position, this time denying coverage for
three reasons. (Pl.'s Mot.xE 13, Letter from James Hanat.) First, Chubb asserted that
Tapper's losses to PMG stemmed from djperty sold under a deferred payment sales
agreement” and thus were not “Covered Propertgl” &t 2.) Second, Chubb stated that the
dishonest act exclusion appliedd.] Finally, Chubb said that thHesses did not fall within the

policies’ limited coverage for losses of moneid.X The author of that letter, Chubb Home



Office Property Claims Examiner James Hamiltbad previously written to Trippel that he
wanted to “consider” the provision relating ‘{p]Jroperty sold under a deferred payment sales
agreement after it leaves your premises.”’¢PMot. Ex. 16, Email from James Hamilton.)
Tapper’s counsel again wrote aspense letter (Pl.’'s Mot. EX4), and Chubb reiterated that it
would deny coverage (Pl.’'s Mot. Ex. 15).

Tapper’s thus filed a three-count Comptaagainst Chubb in Géand County Circuit
Court on August 1, 2014, and the suit was remdweithis Court on August 25, 2014. (Dkt. 1,
Notice of Removal.) Count | asserts a breacltaitract claim. (6mpl. Y 30-41.) Count Il
asserts a claim under the Uniform Trade Prasti&ct. (Compl. 11 42—47.) And Count Il asserts
a claim under the Michigan Consumémtection Act. (Compl. {1 48-54.)

Chubb filed its motion for summary judgment &ume 3, 2015. (Dkil8.) Tapper’s filed
its on June 9, 2015. (Dkt. 20.) Both motions are fully brief8deDkts. 21-23.) In its response
to Chubb’s motion, Tapper’'s indicake¢hat it has agreew withdraw Count Ill. (Dkt. 21, Pl.’s
Resp. at 22.) Thus, that count will be dismissed.

.

Because Chubb seeks summary judgment omsléar which it does not bear the burden
of persuasion at trial, Chubb may dischargeiritial summary-judgnm burden by “pointing
out to the district court . .that there is an absence ofdance to support [dpper’s] case.See
Celotex Corp. v. Catrettd77 U.S. 317, 325 (1986). If Chubb does so, Tapper's “must come
forward with specific facts showing thttere is a genuine issue for triab&e Matsushita Elec.
Indus. Co. v. Zenith Radio Corpd75 U.S. 574, 587 (1986). The Court must then determine
whether the evidence presents a sufficieattifal disagreement to require submission of

Tapper’s claims to a jury, or wkher the evidence & one-sided thati@ibb must prevail as a



matter of law.See Anderson v. Liberty Lobby, Ind77 U.S. 242, 252 (1986). In making this
determination, the Court views the evidenced @any reasonable inferences drawn from the
evidence, in the light mogavorable to Tapper'See Matsushitad75 U.S. at 587.

Tapper’'s summary judgment burden is greater. Because it seeks summary judgment on
claims for which it has the burden of persuasidapper’'s showing “must be sufficient for the
court to hold that no reasdrla trier of fact could fid other than for [it].”"See Calderone v.
United States799 F.2d 254, 259 (6th Cir. 1986) (quoting W. Schwar@eammary Judgment
Under the Federal Rules: DefininGenuine Issues of Material Fac®9 F.R.D. 465, 487-88
(1984)). In making this determination, theoutt views the evidence, and any reasonable
inferences drawn from the evidence tle light most favorable to Chub8ee Matsushitad75
U.S. at 587.

[1.

Tapper’s claims were removed to this QGounder its diversity jurisdiction. “[F]ederal
courts sitting in diversity ‘apply state sudstive law and federal procedural lawShady Grove
Orthopedic Assocs., P.A. v. Allstate Ins. ,Cab9 U.S. 393, 4172010) (quotingHanna v.
Plumer, 380 U.S. 460, 465 (1965)). When deciding issniesubstantive law, this Court must
apply the law of the ate’s highest courSaab Auto. AB v. Gen. Motors C@70 F.3d 436, 440
(6th Cir. 2014). If the state’s ginest court has not deleid the applicable lavetate law must be
ascertained “from all relevant data,” whighcludes the state’s appellate court decisiomd.”
(quotingGarden City Osteopathic Hosp. v. HBE Coifb F.3d 1126, 1130 (6th Cir. 1995)).

“Interpretation of [an insurangeolicy] is a question of law, and Michigan courts look to
the language of the insurance policy anderpret the terms therein in accordance with

Michigan’s well-establised principles of contract constructionFed.—Mogul U.S. Asbestos



Pers. Injury Trust v. Cont'| Cas. Cd&66 F.3d 384, 387 (6th Cir. 2011) (internal quotation marks
and citations omitted). Such principles include the following:

First, an insurance contract must be erdd in accordance witks terms. A court

must not hold an insurance company lkafor a risk that it did not assume.

Second, a court should noteate ambiguity in amsurance policy where the

terms of the contract are clear and precidaus, the terms of a contract must be

enforced as written where there is no ambiguity.

Id. (quotingCitizens Ins. Co. v. Pro—Seal Serv. Group,,Ii80 N.W.2d 682, 685 (Mich. 2007)).
A court must “view the policy aswhole, striving to give meaning each of its terms and avoid
redundancy or surplusageffed.—Mogul 666 F.3d at 388 (citation omitted). “While it is the
insured’s burden to establish that his claim fallthin the terms of the policy . . . the insurer
should bear the burden of pragi an absence of coverageitint v. Drielick 852 N.W.2d 562,
565 (Mich. 2014) (internal quotation marks and citations omitted).

A.

Chubb first argues that it is entitled to suargnjudgment because Tapper’s has failed to
meet its burden to establish coverage for its losses. Chubb says that as a matter of law, the
following provision precludes Tapper’s from ddtshing coverage: “Coved Property does not
include . . . Property sold under a deferred/mpent sales agreememfter it leaves your
premises.” (2012-13 Policy, Jewelers Blockv€rage Form at 1; 2013-14 Policy, Jewelers
Block Coverage Form at 1.) This a close call. But the Court finds that while Tapper’s is far
from prevailing on its own motion for summarydgment on this issue, litas raised a genuine
issue of material fact.

Tapper’s contends that “there is no evidenwdeatsoever, that any sale, under any terms,

occurred” and that Chubb “can offer no evidencsupport that the claim [sic] that any type of a

‘deferred payment sales agreement’ existedl”’gMot. at 14, 16.) Yethe record contains



numerous facts consistent withe conclusion that Tapper’'s lossto PMG were the result of
“[p]roperty sold under a deferred payment salgeement after it le[ft] [Tapper’s] premises.”

Sales of goods under Michigan law are goedriby Article Il of Michigan’s Uniform
Commercial Code, which defines a sale as ftassing of title from the seller to the buyer for a
price.” Mich. Comp. Laws Ann. § 440.2106(1). Tbeurse of dealing between Tapper's and
PMG suggests that Tapper’s routinely did just that: passed title in jewaky i¢fined into bars)
to PMG, for a priceSee Id.at § 440.1303(4) (providing that cser of dealing “is relevant in
ascertaining the meaning of the parties’ age@mmay give particular meaning to specific
terms of the agreement, and may supplememuatify the terms of the agreement”). For one,
Tapper’s delivered jewelry to PMG. That Tapper’s often waited to do so for a time when it
thought market prices were favorable stronglggests that Tapper’s imged to sell its goods to
PMG. (H. Tapper Dep. at 16-17After PMG refined the jewegyrinto bars, PMG would pay
Tapper’s for the bars, reinforcing the conatusithat a reasonable jumgould find that the
transactions within PMG and Tapper’s ust@urse of dealing were “sales.”

A reasonable jury could also find that B8 payments under the transactions were
“deferred.” In particular, PMGvould pay Tapper's 85% of the isaanticipated value a day or
so after delivery, with a final payment coming faaéter the final testingiH. Tapper Dep. at 15,
24.)) In other words, when Tapper’'s sold b&ysPMG, it arguably did so “under a deferred
payment sales agreement.” Tapper’'s coursgeafing with PMG in this manner extended over
several years and totaled $51 million in businéBef.’s Mot. Ex. 3, Letter from H. Tapper; H.
Tapper Dep. at 30.)

It would not be unreasonable to find thia¢ July and Septemb2013 deliveries at issue

here fit this mold: Tapper’s delivered jewelry to PMG in exchange for PMG’s promise to pay

10



sometime later. After Tapper’'s July 2013 detiy, though PMG did not pay the next day, it
implicitly promised to pay later by requestitydo so. (H. Tapper Dep. at 27.) The summary
prepared by PMG indicated, “INITIAIASSAY FOR ADVANCE; PAYMENT BASED ON
FINAL SETTLEMENT,” which further suggests dh final payment woul be deferred. (Jul.
Calculation Summ. (emphasis in originpl)n September 2013, Tapper’'s delivered more
jewelry, and because Howard Tapper asked tpdie immediately, PMG cut Tapper’'s a check
(for roughly 80% of the estimated value ofppar’s delivery). (Howard Tapper Dep. at 30.) But
that still left balance to be paldter, i.e., a deferred paymerseeSep. Calculation Summ.)

Furthermore, because of the balances PMG owed Tapper’'s from July and September,
Tapper’'s tried to obtain the monestrongly suggesting thatapper’'s contemplated deferred
payments as part of a final sales agreemeot. instance, in OctobeHoward Tapper called
PMG’s owner and said, “I needed the money, ddwd please pay me. . . . [H]e apologized and
said he would get me the money.” (H. Tappep. at 33.) Similarly, Tapper’'s Chief Financial
Officer recalled calling PMG anthsking if there was a timingssue or was there a reason why
we didn’t get funds.” (Htier Dep. at 23.) No evidence indicataat Tapper’s instead asked for
the refined bars. It is also telling that theipelreport stemming from Howard Tapper’s report
indicates that he stated he was owetbney and that the @perty at issue was
“MONEY/CASH,” and not the b&. (Police Report at 1, 3.)

In short, the evidence is consistent with the conclusion that Tapper's and PMG entered
sales contracts in July and Sapber 2013 and that all payments other than the initial September
payment under those agreementsem® be deferred. It is afo consequence that no written
agreement evidences Tapper’s arrangement with PMEH Tapper Dep. at 13; Hutter Dep. at

35): “A contract for sale of goods may be madeany manner sufficient to show agreement,

11



including conduct by both paravhich recognizes the existee of such a contractSeeMich.
Comp. Laws Ann. 8§ 440.2204(1yee also8 440.2201(3)(c) (providing statute of frauds
exception when goods have been “recgisnd accepted” under 8§ 440.2606). And while
Tapper’s says that “without dispute no consideratvas exchanged for the precious metals that
Tapper’s delivered to PMG” (Pl.’s Mot. at 14)apper’s delivery of goods in exchange for
PMG’s promise to pay later would easily qualify as consideratsa®e Higgins v. Monroe
Evening News272 N.W.2d 537, 543 (Mich. 1978)The essence of consideration . . . is legal
detriment that has been bargaineddnd exchanged for the promise.”).

But despite these supportingcts, several issues cautioramgt finding as a matter of
law that Tapper’s losses from July and ®emter 2013 were from property sold under “deferred
payment sales agreement[s].” To start, thotlgh parties do not argudat this provision is
ambiguous, the policies do not define any of theviant terms. Nor does any case law interpret
this type of provision in an surance contract. The parties aitething, and the Court has not
found any cases interpreting similar languagee phmary purpose of the “deferred payment
sales agreement” language is, apparently, tude consignment sales to customers, but the
plain language is not limited tsuch arrangements. Furthermowithout a written agreement
concerning the July and September 2013 trarsagtand limited to testimony from only one of
the parties involved with the traactions, it is difficult to deterime as a matter of law whether
these transactions qualified agateed payment sales agreements.

Some evidence is consistent with the cosicln that Tapper’s did not intend to complete
any sale to PMG until after P& shipped the bars for a final test to determine the bars’
composition, and thus, their value. Though PM@ &apper’s would priceach transaction from

spot prices on the day of deliyera transaction’s final pricdepended on the final assay. As

12



Mark Tapper testified, the real purpose to leaeehtars with PMG in the first place was to have
“an assay process to understand how much go&ttually there.” (Mrk Tapper Dep. at 23.)
According to Howard Tapper, the bars’ content based on thedssay determined whether
Tapper’'s chose to proceed with each tratisa. (H. Tapper Dep. at 18.) Thus, at times,
Tapper’'s chose not to finalize a transactwith PMG. (M. Tapper Dep. at 20.) In such
circumstances, PMG would notange Tapper’s a refining fee because Tapper’s did such a high
volume of business with PMGd( at 20—-21.) No evidence establishes that Tapper’s received the
final assay for the two digeries at issue here.

This is all to say that theris enough evidence (or lathkereof) concerning Tapper’s
arrangement with PMG to bar finding as a matter of law that Tapper's losses in July and
September 2013 were from “Property sold under a deferred payment sales agreement after it
le[ft] [Tapper’s] premises.” Chubb’s own supervisdgradjusters initially ageed, as he testified
that he did not consider this language to beefrant” to Tapper’'s claim. (Pl.’'s Mot. Ex. 17,
Trippel Dep. at 54.) It is hard to say thmat reasonable jury could reach the same conclusion.
Thus, a genuine issue of material fact remaorscerning whether Tappefgs met its burden to
establish coverage, so neither party istlmatito summary judgnme on this issue.

B.

Chubb next argues that it entitled to summary judgmeriecause of the policies’
dishonest or criminal acts exclusion, whictclexled “loss or damageaused by or resulting
from any . . . Dishonest or criminal act comnmdttey [certain people, including] . . . Anyone else
to whom the property is entrusted.” (2012—-13 8gldewelers Block Coverage Form at 3; 2013—

14 Policy, Jewelers Block Coverage Form at 3.)
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Tapper’s “agrees that a dishonest was a possibility,” but argues that “there are no
known facts upon which any conclusion can bawndr, and Chubb’s policies cannot be read to
exclude coverage if Chubb only ‘qpexcts’ that a dishonest actaurred.” (Pl.’sMot. at 18.)
While another close call, the Court agrees Wiipper’s: the evidence is insufficient to establish
as a matter of law that Tapper’s losses arosa fitee dishonest or criminal act of someone to
whom the property was entrusted.

On one hand, the parties do rbspute that neither PM@or its owner, Allen Light,
(fully) paid for the bars stemming from thelyJand September 2013 deliveries or returned the
bars to Tapper’'s. Nor is it dispd that Howard Tapper filed alp® report as a result and that
the report described Light as a “suspect,” nateat Tapper's loss was from a “theft,” and
indicated that the reported crime was “FraudFalse Pretense,” resulting in the loss of
“Money/Cash” to Tapper’s. (PolidReport.) The report also noted that Light told the police that
one of his employees was stealing from PM@t it does not indicate that was specifically
related to Tapper’s losses$d) Moreover, Howard Tapper wrote &am undated letter that in July
2013, “the representative of PM@nvertedthe gold we had provided PMG for his own uses.

A police report was filed.” (Def.’s Mot. Ex. 3, Letter from Howard Tapper (emphasis added).)
Thus, there is certainly someidence (and obvious inferenceshpttihe dishonest or criminal
acts of PMG or Light—to whom Tapper’s entrusits precious metals for final testing—caused
Tapper’s losses.

But on the other hand, neither Tapper's dmee description of PMG’s actions as
“conversion” nor the filing of a pale report are sufficient as a ttex of law toestablish that
Tapper's losses arose from PMGdishonest or criminal actgor instance, Howard Tapper

testified that when he filed the police report,dig not “think about criminal activity,” “look at it

14



as a theft,” or “consideit like a robbery.” (H.Tapper Dep. at 36-37.) Rath he said that he
simply wanted “to substantiate what [hesja. . saying to the insurance companyd. &t 33.)
Furthermore, Chubb Claims Examiner James Hamiltrote in an email, “I did finally get in

touch with the detective. He indicated that he has filed an arrest warrant but the prosecutor has
not approved it yet. He stated tlihé prosecutor may decide thaistts more of a civil matter.”

(Def.’s Mot. Ex. 12, Email from James Hamilton.)

There may have been good reason for the prosecutor to consider this a civil matter. Recall
that evidence suggests that PMG and Chubb’saflvarrangement was a sales agreement. If
true, Chubb may have simply breached that agreemapper’s Chief Finacial Officer testified
that he had heard from PMG that they hadpat on time because of a “timing difference on
them getting their funds and being able to paydk.” (Hutter Dep. at 24.) That Tapper’s chose
to continue to do business with PMG after itefd to pay in July 2013 strengthens the inference
that this was all a contractual arrangement—tbia¢ deteriorated becaus€ PMG’s insolvency.
And the Court is hard pressedday that every breach of contraltte to a party’s inability to
pay amounts to a dishonest act.

The bottom line is that no ok@mows exactly what happened to the metals once in PMG’s
possession, why they disappsdrand why they failed tpay Tappers in full. eeH. Tapper
Dep. at 36.) At least one Chubb employee seemsvio dgreed that estighing that a dishonest
occurred is problematic inélse circumstances: Chubldwn supervisor of adjustors (who also
doubted the relevance of the deferred salessaggat language) wrote at one point, “we can not
prove a dishonest act on the pafrthe refiner.” (Pl.’s Mot. k. 18, Email from David Trippel.)

Finally, the Court finds unpersuasive Chublargument that it need only prove that

Tapper’s “entrusted” its propgrto PMG for the dishonestcts exclusion to applySée e.qg,
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Def.’s Mot. at 16; Dkt. 22, Def.’s Resp. &) To support this postgn, Chubb cites a laundry list
of cases in which there was no dispute that laodisst or criminal act occurred, so the only issue
was whether the lost property had been “entrusteset e.g, Abrams v. Great Am. Ins. Co.,
New York 269 N.Y. 90, 92 (1935) (considering whethewelry was “entrusted” to someone
who “absconded with the proceeds of her eritm France whence she was extradited and upon
indictment pleaded guilty to grand ¢@ny.”). Such cases do not apply here.

In sum, as a genuine issuenaditerial fact surrounds whatppened to Tapper’s bars, and
why, neither party is entitled ®ummary judgment on the applicen of the policies’ dishonest
or criminal acts exclusion to Tapper’s claim.

V.

For the reasons discussed, faties’ motions for summgajudgment (Dkts. 18, 20) on
counts | and Il are both DENIED.

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: December 21, 2015

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by electromheans or U.S. Mail on December 21, 2015.

s/Jane Johnson
Case Manager to
Honorabld.aurie J. Michelson

! without summary judgment on count |, it wdWe premature for the Court to rule on
count ll—Tapper’s claim that Chubb is responsibdr the payment of a 12% interest penalty
under Michigan’s Unfair Trade Practices Act, MCL § 500.2@21seq
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