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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
Mark R. Shaykin,
Petitioner, Case No. 14-cv-13399

Honorable Laurie J. Michelson
V. Magistrate Judge David R. Grand

Kenneth Romanowski,

Respondent.

OPINION AND ORDER DENYING
RESPONDENT'S MOTION FOR SUMMARY JUDGMENT [8]

Petitioner Mark Shaykin, an inmate confinatlthe Macomb Correctional Facility in
Michigan, filed apro sePetition for Writ of Habeas Corpus under 28 U.S.C. § 2254. (Dkt. 1.)
Respondent Warden Kenneth Romanowski faeohotion for summary judgment, arguing that
Shaykin’s petition was two days too late undex $iatute of limitations. (Dkt. 8.) In response,
Shaykin filed a brief (Dkt. 13) and a supplemératidavit with various exhibits (Dkt. 15).
Shaykin argues, among other things, that @oairt should apply the prison mailbox rule to
determine when his collateral appeal in state court tolled the statute of limitations for his federal
habeas petition. The Court agrees and wiiréfore deny Respondent’s motion for summary
judgment.

l.

On October 28, 2009, a jury in Lenaw€eunty, Michigan, dund Petitioner Mark

Shaykin guilty of conspiracy to commit unlawimprisonment (Mich. Comp. Laws 88 750.157a

and 750.349b), two counts of lieitation of unlawful imprisonment (88 750.157b(3) and
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750.349b), and using a computer to commsiblicitation of unlawful imprisonment
(8 752.797(3)(e)). (Dkt. 1, Petition at Ehaykin received a life sentenckl.]

Shaykin pursued a direct appeal to the Mjah Court of Appeals, which affirmed his
convictions on February 22, 2013ee People v. ShaykiNo. 295883, 2011 WL 668255 (Mich.
Ct. App. Feb. 22, 2011). The Michigan Supreme Court denied Shaykin’s application for leave to
appeal on September 26, 208ee People v. ShaykiB03 N.W.2d 326 (Mich. 2011). The
United States Supreme Court then denied Shég/kietition for certiorari on February 21, 2012,
see Shaykin v. Michigad32 S. Ct. 1590 (2012), and deniechgtin’s petition for rehearing on
April 16, 2012,see Shaykin v. Michigari32 S. Ct. 1963 (2012). This concluded Shaykin’s
direct appeal.

Shaykin also pursued collateral review inchigan state court®\bout 11 months after
the conclusion of his directppeal, Shaykin filed a motion faelief from judgment with the
Lenawee County Circuit Court. (Respondent’s MApp’'x C, Mot. for Relief from J.) As the
timing of that motion is the critical issue here, the details are as follows: Shaykin signed the
motion on March 18, 2013d( at 8), he turned the motion overgdson officials for mailing on
March 19 (Petitioner's Resp. at 7), and the motigas stamped as filed by the Lenawee County
court on March 22. (Mot. for Relief from J. at 8.)a$kin’s claims in that motion largely overlap
with his claims in his federal habeas petitimtluding various ineffectie assistance of counsel
claims, a confrontation clause claim, amdlaim under the fourteenth amendmend. &t 2-7;
Petition at 3—4.) Though Shaykin’s direct appeal did not address many of these claims, the trial
court summarily denied Shaykin’s motion falief from judgment on April 24, 2013, stating,

“All issues were previously ragsl and decided against the Defant by the Court of Appeals.”

! In Petitioner'spro seresponse, he at times uses IR@O13 dates in reference to his
motion for relief from judgment. The Courtr@butes this toypographical error.
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(Petition, App’x 1.) The trial court denied his motion for reconsideration as untimely on May 16,
2013. (Petition, App’x 2.) The Michigan Court oppeals denied Shaykin’s application for leave
to appeal on December 27, 2013. (Petition, App’x 6.) And the Michigan Supreme Court denied
his application for leave to appeal on July 29, 2®ebple v. Shaykjr849 N.wW.2d 372 (Mich.
2014). This concluded his collate@bceedings in state court.

Shaykin signed his petition for writ of hads corpus under 28 U.S.C. § 2254 on August
26, 2014, (Petition at 6), and it was filedtlnis Court on September 3, 2014, (Dkt. 1).

I.

Outside of a few contexts not relevantrdnethe Antiterrorism and Effective Death
Penalty Act provides that a federal habeas petitiomest file his petition within one year from
“the date on which the [state] judgment becamalfby the conclusion dlirect review or the
expiration of the time for seeking such reviewée28 U.S.C. § 2244(d)(1)(A). However, a
petitioner’s “properly filed apptiation for State post-conviction other collateral review with
respect to the pertinent judgment or clairtdlls the statute of limitations. 28 U.S.C.
§ 2244(d)(2).

The parties agree that the statute of litiotas started to run for Shaykin on April 17,
2012, the day after his direct appeal became fuln the United States Supreme Court denied
Shaykin’s petition for rehearing on his petition éertiorari. (Respondent’s Mot. at 8; Petition at
4.) The parties also agree thatughly eleven months later, thene-year clock paused for
Shaykin when he sought post-conviction rehgf filing a motion for relief from judgment in
Lenawee County Circuit Court in khigan. (Respondent’s Mot. atBetition at 4.) Finally, they
agree that the statute of limitans started to run again aly 29, 2014, when the Michigan

Supreme Court declined to review Shaykin’stio for relief from judgnent, concluding his



state-court collateral appl. (Respondent’s Mot. at 10; Rietm at 4.) They also agree when
Shaykin filed his federal habeas petition—beea8kaykin filed his federal habeas petitpro
se his petition is considered fildtie date on which he signedumder penalty operjury, here
August 26, 2014See Towns v. United Stat@90 F.3d 468, 469 (6th Cir. 1999).

But the parties disagree on when exactly may collateral appeal in Michigan state
court—his March 2013 motion for relief fromdgment—paused the one-year clock. On one
hand, Respondent says the statute of limitationstelEsl as of the datef the motion’s actual
filing (March 22, 2013), which would make Shayls federal habeas figon two days late.
(Respondent’s Mot. at 10-11.) other words, Respondent clairtisat the one-year statute of
limitations was running from April 17, 2012 (the datfiéer the direct aggal became final) until
March 22, 2013 (the date the time was tolled bgeaof the filing of Shaykin’s collateral
appeal). Shaykin therefore had 26 days remgiron the one-year clock to file his habeas
petition once the tolling period ended on J@§, 2014 when the Michigan Supreme Court’s
ruling ended the collateral review proceedingst Bel did not file his federal habeas petition
until 28 days later. Thus, says Respondent, his filing was two days late.

On the other hand, Shaykin arguihe statute of limitationsasted to toll several days
earlier, March 19, 2013, the day he handed hig-s@atirt motion for relief from judgment over
to prison officials to mail it. (Petitioner's Resp. at 7.) In other words, if the statute of limitations
was running from April 17, 2012 until March 19, 2013, then Shaykin had 29 days remaining to
timely file a habeas petition after the tolji period ended. And his August 26, 2014 filing was
only 28 days after the Michigan Supreme Caudully 29, 2014 ruling, which would make his

federal habeas petition timely with a day to sp@cereach this conclusion, Shaykin says that the



prison mailbox rule should apply to determine whé&xmotion for relief fom judgment in state
court tolled AEDPA’s statte of limitations. (Petioner’'s Resp. at 3—7.)

Under the federal prison mailbox rulep@ seprisoner’s court documents are considered
“filed” when he delivers them to prison authorities for mailiBge Houston v. Lack87 U.S.
266, 270 (1988). But not all states apply that fatestate court filings, and under AEDPA, state
procedural law generally governs whether an apdiodor collateral reviews “properly filed”
for purposes of tolling the statute of limitatior3ee Artuz v. Bennets31 U.S. 4, 8 (2000)
(“[A]n application is ‘properly filed’ when its devery and acceptance are in compliance with the
applicable laws and rules govergifilings.”). Courts apply statprocedural law in this setting
because of “the high degree of respect’ &eference’ [AEDPA] affords state courtsXdams
v. LeMastey 223 F.3d 1177, 1181 (10th Cir. 2000) (quotivgbster v. Moorel99 F.3d 1256,
1258 (11th Cir.2000) (per curiam)).

Nevertheless, as the Sevefincuit recently held, “thédoustonmailbox rule operates to
‘file’ a pro se prisoner’s statpost-conviction motion under AEBR statutory tolling provision
unless the state has clearly rejected the rikay v. Clements700 F.3d 993, 1012 (7th Cir.
2012) (noting that “a majority of our séstcircuits” have held that samege also Orpiada v.
McDaniel 750 F.3d 1086, 1089-90 (9th Cir. 2014) (hod¢dihat the prisomailbox rule did not
apply to determine filing date of Nevada statent post-conviction petition because Nevada had
“expressly rejected application thfe rule” for such petitions).

This approach is not inconsistent with tlitle Sixth Circuit authority on this issue.
Specifically, in Vroman v. Briganp 346 F.3d 598, 604 (6th Cir. 2003), a federal habeas
petitioner challenged the Ohio state coumtenclusion that his statcourt post-conviction

petition was untimely. The Sixth Circuit rejectéide petitioner's attempt to use the prison



mailbox rule to reconsider the state courts’ dateation because, among other things, the Ohio
Supreme Court had “expresslyjaeted” the prison mailbox ruléd. (noting that (at the time)
“the majority of federal circuitto consider the isguhave declined to &nd the mailbox rule to
the determination of filing dates for state postviction applications”) Thus, the Court will
address whether Michigan has “expressly rejectiee’prison mailbox rule for motions for relief
form judgment.

Respondent relies owalker-Bey v. Dep't of Cory 564 N.W.2d 171, 173 (Mich. Ct.
App. 1997), to urge broadly thaWichigan has declined to adbphe prison mailbox-rule for
filing state-court pleadings(Resp.’s Mot. at 9.) True, in that per curiam opinion, the Michigan
Court of Appeals declined tapply the prison mailbox rule t® petitioner who sought judicial
review of an administrative finding, observiri@he decision to adopt the prison mailbox rule
belongs to the Legislature and to the SuprermarCwhich, if they see fit, are empowered to
rewrite the statute and the court rules, respectivety.’But the court inWalker-Beydid not
address motions for relief from judgment. And mimng@ortant, Respondent fails to mention that
after Walker-Bey Michigan did precisely what the court\Malker-Beysuggested: it revised its
court rules to provide faa prison mailbox rule.

In 2010, certain Michigan CouRules were amended to giiemates the benefit of the
mailbox rule: Mich. Ct. R. 7.204(A)§2) (providing prison nmitbox rule to an appeal of right to
Michigan Court of Appeals ira criminal case); Mich. CtR. 7.205(A)(3) (providing prison
mailbox rule to an application for leave to appeal to Michigan Court of Appeals in a criminal
case); Mich. Ct. R. 7.305(C)(4) (miding prison mailbox rule to application for leave to appeal

to Michigan Supreme Couirt a criminal case).



Notably, none of these amended rules applyost-conviction relief in Michigan state
court, which a defendant can pursue throughagion for relief from judgment under Michigan
Court Rules 6.50@t seq The post-conviction relief rules themselves do not expressly address
whether the prison mailbox rule applies to detaariimeliness. For good reason. The Michigan
rules impose no timeliness requirement & motion for relief from judgmentSee Staff
Comment to 2006 Amendment to MCR 6.502 (Justices Corrigan, Young and Markman
dissenting to decision not to adopt posed one-year statute of limitations).

As the Second Circuit observedhernandez v. Artyz02 F.3d 111, 116 (2d Cir. 2005),
when a federal court applies the prison mailbader for AEDPA purposes to a state-court filing
for which there is no timeliness requirement,lftle is no and can be no real conflict between
state law and federal law.” Thus, Hernandezthe Second Circuit applied the prison mailbox
rule to the petitioner’s filing of a New York state-coadram nobispetition—for which New
York imposed no timeliness requirement—evieough New York courts’ had rejected the rule
in other contextsld. The court reasoned that “because New York State prescribes no deadline
for coram nobigetitions, New York State courts will mer have occasion to decide whether the
prison mailbox should apply to thenid.; but see Howland v. Quartermad07 F.3d 840, 845
(5th Cir. 2007) (rejecting applitan of prison mailbox rule to &as state-court habeas petition
for which there was no filing deadline).

Similarly, in Ray v. Clementsthe Seventh Circuit apptiethe prison mailbox rule to
determine when the petitioner's Wisconsin estaburt post-conviction relief tolled AEDPA'’s
statute of limitations where the state imposedtimeliness requirement and state law provided
no specific guidance on whetheretmailbox rule applied. 700 F.3d 996, 1004, 1006. Like

here, the state’s highest colmad embraced the prison mailboXerun another context: the



Supreme Court of Wisconsin “made its endorsement oHiestonmailbox rule abundantly

clear” by adopting it for pro se ispners’ state certrari petitions.ld. at 1005. The Seventh
Circuit also reasoned that “tladsence of state-imposed corahs to filing under state law does
not prevent us from recognizing a documentpasperly filed’ under AEDPA as a matter of
federal law.”ld. at 1006.

Consistent with the approach—and ageizing Michigan’s adoption of the prison
mailbox rule for prisoners’ dire@ppeals—some judges in thistilict have applied the prison
mailbox rule to Michigan state-court motiorier relief from judgment when calculating
AEDPA's statute of limitationsSee Moore v. CurleyNo. 11-13451, 2012 WL 3029779, at *1
(E.D. Mich. July 25, 2012) (notg that because Michigan “re¢gnadopted some form of the
prison mailbox rule,” the Court would considee tpetitioner’s motion for relief from judgment
filed “the date that he gave the motion to prison officials for mailing”) (Lawsonsek);also
Lindsey v. SmithNo. 2:10-CV-14766, 2011 WL 3113110, at *1 (E.D. Mich. July 26, 2011)
(Tarnow, J.) (holding that “[blecae the earlier date does naffect the timeliness of the
petition,” the Court would “deemthe motion for relief from judgnm filed the “date he gave
his motion for relief from judgmertb prison officials for mailing.”)

Still, other judges have decéid to apply the prison mailbox rule in these circumstances.
As one opinion explained:

Although Michigan now recognizes a typd “prison mailbox rule,” it is

applicable only “[tjo appeals from adnistrative agencies, appeals from circuit

court (both claims of appeal and applioas for leave to appeal), and appeals

from decisions of the Court ofppeals to the Supreme CourtSee Staff

Comment to February 25, 2010 Amendienll. Michigan Court Rule 7.105,

7.204, 7.205, 7.302. Michigan’s post-conwcti court rules do not contain a

prison mailbox rule for the filing of g@ost-conviction motion for relief from

judgment with the trial court. The fedé mailbox rule cannot be applied by a

federal habeas court totdemine that a prisoner'sae post-conviction pleading
has been timely filed, where the mailboxerinas not been recognized by that



state’s appellate courtSee, e.g.Vroman v. Briganp346 F.3d 598, 603-04 (6th
Cir. 2003).

Smith v. PalmerNo. 2:12-CV-11036, 2015 WL 5707105, at *5 (E.D. Mich. Sept. 29, 2015)
(Hood, J.)(holding that petitionewas nevertheless entitled to equitable tollingge also
Robinson v. RomanowsHkilo. 2:14-CV-10617, 2014 WL 5480808, *& (E.D. Mich. Oct. 29,
2014) (Drain, J.) (holding that because “Michigan’s post-conviction court rules do not contain a
prison mailbox rule for the filing of a post-conttan motion for relief from judgment . . . [t]he
federal mailbox rule cannot be applied by a feldeadbeas court to detaine that a prisoner’'s
state post-conviction pleaditgs been timely filed.”).

These cases therefore apparently relied eratisence of any express prison mailbox rule

in Michigan’s post-conviction relfegprocedures to justify denyingoplication of the rule in the
federal habeas setting. But asalissed, under highly persuasivéhauty, the better inquiry is
whether Michigan has expressly rejected the ruted fhe Court sees little evidence that it has.
In 2010, Michigan fully embraced the prison mailboie for direct appeal And as Michigan
imposes no timeliness requirement for collatexppeals, Michigan cotg “will never have
occasion to decide whether the prison mailbox should apply to ti&se.'Fernandez02 F.3d
at 116.

In an apparent attempt to minimize the 2010 prison mailbox rule amendments to the
Michigan Court Rules, Respondent cites a samynorder from the Michigan Supreme Court,
which denied leave to appeaid noted the following:

The prison mailbox rule of MCR 7.205(A)(3) applies only to applications for

leave to appeal to theoGrt of Appeals from lowecourt decisions or orders

rendered on or after March 1, 2010. The mofior relief from judgment in this
case was denied on November 6, 2009.



People v. Lewis806 N.W.2d 311 (Mich. 2011). This is not enough to convince the Court that
Michigan courts have @xessly rejected the apgation of the prison mailbox rule to motions for
relief from judgment. Accordingly, in “the abnce of state-imposed conditions to filing under
state law” the Court will apply the federaligon mailbox rule and can recognize Shaykin’s
motion for relief from judgment iMichigan state court “as ‘pperly filed’ uncer AEDPA as a
matter of federal law.See Ray700 F.3cat 1006.

Ample evidence supports that Shaykin turnedrhotion for relief from judgment over to
prison officials for mailing on March 19, 2013. ldgned the motion on March 18, 2013. (Mot.
for Relief from J. at 8.) He produced a Michigan Department of Corrections disbursement
authorization form for expedited legal mail tinet signed on March 19013, suggesting that he
turned over the papers to prison officials that same day. (Petitioner's Resp. Ex. 3.) And he
produced an account statement showing dsbuent for legal postage on March 20, 2013.
(Petitioner’s Resp., Ex. 4.)

That being so, by the time Shaykin’s pursuitpoft-conviction relief in Michigan state-
court concluded on July 29, 2014, Shaykin had 28 dayde his federal habeas petition. By
signing his petition on August 26, he just made it.

.
For the reasons stated, Respondent’s motioadmmary judgment (Dkt. 8) is DENIED.
The Court further ORDER®Respondent to submit an arewaddressing the merits of

petitioner’'s habeas claims and any Rule 5 materials that have not already been submitted to the
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Court within sixty days of this order.
SO ORDERED.
s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: January 15, 2016

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by electromneans or U.S. Mail on January 15, 2016.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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