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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

RALPH GREER, JR.,

Plaintiff, Case No. 14-cv-13596

V. Paul D. Borman
United States District Judge

SUSAN McCORMICK, BARRETT JONES,
WESLEY SLAUGHTER, THOMAS DOTSON,
and DONOVAN WALTON, in their

individual capacities,

Defendants.
/

OPINION AND ORDER (1) DENYING DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT (ECFE NO. 27) AND (2) GRANTING IN PART
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT
AS TO LIABILITY (ECF NO. 29)

In this 42 U.S.C. § 1983 action, Plaintifaims that his employer violated his
Fourth Amendment right to be free from@amreasonable search and seizure when it
suspended and terminated him from his employment for refusing to undergo a urine
drug test that was ordered without reasd@auspicion that he had used drugs in
violation of company policy. Defendants respond that they did have reasonable
suspicion, based on a call to their pub&tations department from a news reporter

who passed along an anonymous tip from smrmeewvho claimed to have seen and
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photographed a black male rolling a marijaangarette while sitting in a company-
owned vehicle.

On March 13, 2015, this Court dedi Defendants’ motion to dismiss,
concluding that Plaintiff had adequat@ljeged a Fourth Amendment violation and
that “it was clearly established in Septber, 2013, that an uncorroborated anonymous
tip, even if purportedly backed up lydisclosedhotographic evidence, relayed
second hand by a news reposgth no first hand knowledgef the facts alleged by
the tipster, did not provide individualized reasonable suspicion sufficient to require
an employee to submit to a urine drug teGéer v. McCormickNo. 14-cv-13596,
2015 WL 1181675, at *10 (E.D. Mich. March 1%)15) (emphasis in originalee
Wrightsell v. City of Chicagdb78 F. Supp. 727, 732 (N.D. Ill. 1988) (“Complaints
regarding the reasonableness of a urinalysig test ordinarilgannot be dismissed
on a motion under Fed. R. Civ. P. 12(b)(6).").

Discovery is complete and Defendamtow seek summary judgment based
upon qualified immunity (ECF No. 27)nd Plaintiff seeks a partial summary
judgment finding on the issue of liability & No. 29). The parties filed Responses
(ECF Nos. 32, 33) and Defenta filed a Reply (ECF N@&4). Defendants also filed
a Notice of Supplemental Authority on March 28, 2017 (ECF No. 37), to which

Plaintiff responded (ECF No. 38). The Colueld a hearing on the cross-motions on



December 21, 2016. Following the hearing, the parties engaged in settlement
discussions that were unsuccessful in resolving the case.

For the reasons that follow, the CoO@RANTS IN PART Plaintiff's motion
for partial summary judgment as to liability and DENIES Defendants’ motion for
summary judgment.
l. BACKGROUND

A. Plaintiff's Version of Events

The Plaintiff, Ralph Greer, began worktlwthe Detroit Department of Water
and Sewage (“DWSD”) in October, 20Ghd ultimately transferred to his position
as a construction inspector. (ECF No.RB's Mot. Ex. 1, April 8, 2016 Deposition
of Ralph Greer 6:17-7:4.) The DWSD is not a Defendant. The Defendants are
employees of the DWSD who are sued only in their individual capacities: Susan
McCormick, who was the Director @WSD (Pl.’s Mot. Ex. 11, April 18, 2016
Deposition of Susan McCormick 5:16-66:Barnett Jones, who was the Chief
Security and Integly Officer for the DWSD (Pl.’s Mot. Ex. 5, March 23, 2016
Deposition of W. Barnett Jones 5:2-7); WsElaughter, who was a Security Officer
assigned to Special Investigations fag DWSD (Pl.’s Mot. Ex. 6, March 23, 2016
Deposition of Wesley Slaughter 6:17-24jomas Dotson, who was a Construction

Inspector/Supervisor for the DWSD (ECF.N@, Defs.” Mot. Ex. 5, March 23, 2016



Deposition of Thomas Dotson 3:13-18)peDonovan Walton, who was the Manager
of the DWSD Maintenance and RepairviBion and who was the supervisor of
Plaintiff’'s direct supervisor, Thomas Dotson (Pl.’s Mot. Ex. 8, March 23, 2016
Deposition of Donovan Walton).

Throughout his employment with DWSGreer worked as a Construction
Inspector and drove a DW3ianel truck to various s&do oversee the construction
and repair work that private contractpesformed for the DWSD. (Greer Dep. 16:19-
17:8, 18:17-19.) On the date of the inciddatt is the subject of this litigation, Greer
was assigned to a job in suburban Wyandaitbwas driving a “very dark blue” Ford
F335 Cargo Van with a vehicle numbeB81188 — stenciled on both sides of the
truck. (Greer Dep. 12:10-13:23, 15:4-18:9.) Plaintiff submitted a declaration in
which he confirms that he was assigned jab in Wyandotte othe dates in question
In this case, that on those days he wasrdy a dark blue DWSyan and that “at no
time on those days did [he] drive a DWSD waor near Hunt Street in Detroit or on
or near any street in the vicinity of East Market in Detroit.” (ECF No. 33, Pl.’s
Resp. Ex. 15, August 24, 2016 DeclaratioRalph Greer 1 9-11.) Plaintiff's direct
supervisor at the time was Thomas Dotson. (Greer Dep. 19:21-22.)

According to Plaintiff, he was sitting his office at approximately 7:30 a.m.

on September 10 or 11, 2013, when Mr. Walton, Mr. Dotson’s supervisor, told



Plaintiff that security wanted to seeakitiff downtown. (Greer Dep. 21:3-5.)
Plaintiff did not inquire why but told Walton that he would stop by security when he
left the office for his daily assignmer(Greer Dep. 21:6-84:13-25:14.) About 30-

45 minutes later, before Plaintiff leihie office for his daily assignment, Walton
returned and said that security called baicét wanted Plaintiff to go to the clinic for

a drug test. (Greer Dep. 25:15-26:7.aiRtiff asked Walton why, and Walton stated
that he did not know, he was just doing weeturity asked him to do. (Greer Dep.
26:15-18.) Atthis point, Plaintiff asked¢peak with his union representative, Juanita
Sanders, who was already out in the fiald &ad to be called back to the office to
meet with Plaintiff. (Greer Dep. 2B8-27:11.) When Sanders arrived, she and
Plaintiff met privately in a conference roatthe DWSD offices. (Greer Dep. 27:10-
18.) Plaintiff asked Sanders why he hadador a drug test, and she asked him if he
had been involved in an accident with anpany vehicle or if someone had claimed
that he appeared to be under the influesfceome type of controlled substance, to
which Plaintiff responded that no, neithettlodse things had occurred. (Greer Dep.
27:22-28.) Sanders told Plaintiff that he did not need to go to the clinic because
DWSD needed a reason to send him forugdest and they klanot given him such
areason. (Greer Dep. 2874 Sanders then had anwersation with Walton outside

of Plaintiff's hearing. (Greer Dep. 29:2}5/Nalton then left Plaintiff and Sanders in



the conference room to wastating that security would make a decision. Walton
returned less than an hour later witie 29-day suspension pending discharge
paperwork, which Plaintiff signed. (€&r Dep. 29:6-30:10.) Walton made no further
statements to Plaintiff or to Sanders and Plaintiff got in his personal car and drove
home. (Greer Dep. 30:11-17, 31:22-32:3aififf denies that he smoked marijuana
either on September 10th btth, 2013 and denies that he ever smoked marijuana in
a DWSD vehicle when he was on duty. (Greer Dep. 32:4-14.)

The Notice of Suspension was issued on Wednesday, September 11, 2013, by
Plaintiff’'s direct supervisor, Thomas Dotson and by Mr. Dotson’s supervisor,
Donovan Walton. (Pl.’s Mot. Ex. 9, Sept. 11, 2013 Notice of Suspension.) The
Notice of Suspension informed Plaintiff thet was being suspended immediately for
a period of twenty-nine (29) days, waltecommendation for discharge following the
suspension period.Id.) The reason given for the suspension was as follows:

Possession, consumption, use af being under the influence of

alcoholic beverages, matics, habit-forming drugs, or any other

potentially intoxicating or potentially impairing substance during

working hours or on DWSD property (Employee refused to submit to a

drug and alcohol screening).

(Pl.’s Mot. Ex. 9, Notice of Suspension.)

Greer filed a grievance against his suspension, which was denied by the DWSD

on September 27, 2013. (ECF No. 29, Pl.’s Mot. Ex. 13, Sept. 27, 2013 Grievance



Denial Letter from DWSD Manager Terri Tabor Conerway.) The Letter stated in part:

Athorough review and discussion revazhthat the Department received
a complaint regarding Mr. Greer Consequently, Assistant
Superintendent of Water SystenMaintenance and Construction,
Donovan Walton directed Mr. Gre&r submit to a drug and alcohol
screen. The grievant informed Mr. Walton that he was unable to submit
to a screen and requested Unigoresentation before the conversation
could proceed. The grievant hadaoportunity to confirm that he was
not in possession or under the inflaerf any intoxicating or impairing
substance during work hours or while DWSD property. When given
the directive to undergo a drug andatlol screen, Mr. Greer refused.
The Department views this as a refusdbllow a directive. This refusal
is considered as a positive test result by default.

It is Management’s position that based on these findings, the
aforementioned grievance is denied.

(Pl.’s Mot. Ex. 13, Sept. 27, 2013 Correspondence from Terri Conerway to Juanita
Sanders.)

On October 7, 2013, the DWSD served Plaintiff with a Notice of Discharge,
signed by Susan McCormick, the DirectoBMWSD. (Pl.’s Mot. Ex. 12.) The reason
given for the discharge was as follows:

Possession, consumption, use af being under the influence of

alcoholic beverages, matics, habit-forming drugs, or any other

potentially intoxicating or potdially impairing substance during

working hours or on DWSD property (Employee refused to submit to a

drug and alcohol screening).

(Pl.’s Mot. Ex. 13, Notice of Dischargells. McCormick subsequently confirmed

that Plaintiff's refusal to take a drug test was “a significant factor” in the decision to



terminate. (Pl.’s Mot. Ex. 11. McCormick Dep. 28:6-12.)

Plaintiff's discharge went to arbitration. On July 25, 2014, an arbitrator
appointed under the contract betweenuhen and the DWSD rendered an Opinion
and Award that held that the DWSD did hatve “reasonable suspicion” for ordering
the drug test and that the discharge aééBviolated the contractual prohibition of
discipline without just cause. (Pl.’s Mdix. 14, Arbitration Opinion and Award.)
The Arbitrator denied back pay because concluded that under the collective
bargaining contract Greer had a duty to obeyattder to submit to the test even if the
order was invalid and grieve later. (Opinion and Award 9-10.) The Arbitrator
specifically declared that he was notinglion whether the order to submit to the test
or the subsequent suspension and dischardaifing to take the test violated Greer’s
Fourth Amendment rights. (Opinion and Aw&d0.) As a result of the Arbitration
Award, Greer was reinstated as a Gardion Inspector on September 8, 2014.
(Greer Dep. 37:1-5.) Greer lost wagesl denefits for a period of twelve months,
form September 11, 2013 to@ember 11, 2014. (GreBPep. 37:5-7.) As a result
of his discharge, Plaintiff was forcednmove in with his mother and his brother-in-
law, and lost the health insurance under Wiie and his son h&een covered at the
DWSD. (Greer Dep. 38:8-40:6.)

As of September, 2013, when the incid#évt led to Plaintiff's termination



occurred, DWSD had published rules reog employees to take drug tests when
they were involved in accidents or whérey returned from absences beyond a
specified length. DWSD did not haaepublished policy requiring employees to
submit to drug tests under any other circumstances. (Pl.’s Mot. Ex. 14, Arbitrator’s
Opinion and Award 3-4.)

B. DWSD'’s Version of the Facts

1. What DWSD claims it knew on the morning of September 11, 2013,

when it ordered Greer to undergo aurine drug test and suspended

him pending termination for refusing to take the test.

a. William Wolfson - General Counsel and Chief Compliance
Officer

Between 8:00 and 9:00 a.m. on the morning of September 10, 2013, Wolfson,
DWSD'’s Chief Compliance Officer and Geral Counsel, received a call from DWSD
public affairs director Mary Alfonso.(Wolfson Dep. 22:125, 25:20-21.) Ms.
Alfonso, who passed away before this ktign was filed, allegedly informed Mr.
Wolfson that she had just received a éain a Channel 4 Reporter, Kevin Dietz.
Dietz was investigating conaes regarding issues afmning water in vacant buildings
in the City of Detroit, and was preparitgrun a story on the issue. Dietz had been
in contact with the DWSD at least aarly as August, 2013, regarding the vacant
building running water concerns. (Vf&bn Dep. 20:12-21:9, 21:3-8, 22:25-23:21;

Barnett Dep. 12:24-13:4.)



During the early morning call on September 10, 2013, Dietz also reportedly
informed Ms. Alfonso, again according to M¥/olfson, that Dietz “had a videotape
of a DWSD employee smoking a jointanDWSD vehicle.” (Wolfson Dep. 24:3-
24:6.) Wolfson asked Ms. Alfonso if shedhseen the videotape, which she had not,
and she informed Wolfson that Dietz wéigély to run a story and certainly wanted
to know what, if any, response the departbhveould have.” (V@lfson Dep. 24:7-19.)
Wolfson instructed Ms. Alfonso to attgt to identify the vehicle, check the
provisions in the employee’s contract regagddrug testing andf,appropriate under
the contract, get him tested. (Wolfson Dep. 24:21-25:2.) Ms. Alfonso indicated to
Mr. Wolfson that she was concerned becdis¢z indicated that he was not prepared
to produce the videotape at that point. (Wolfson Dep. 26:24-27:12.)

Following the call from Ms. Alfonso, Wison believes thahe would have
contacted Mr. Barnett, the DWSD DirectoiSgcurity and Integrity and asked Barnett
to “touch base” with Ms. Alfonso and “see athdentifying information, in fact, she
had received, and then takdéook and see if there wenéher things that would help
us determine the veracity of the infortioa that had been received.” (Wolfson Dep.
30:11-31:1.) Wolfson has no specific reection of having made the call to Barnett
but believes that he wouldVadone so and would haveopably pointed out that “if

the contract allowed for testing, we shibabnsider testing from a public safety point

10



of view.” (Wolfson Dep. 30:17-31:4.) Nane at DWSD checkkfurther with Mr.
Wolfson prior to suspending Plaintiff the next morning, with a recommendation of
discharge, for refusing to take the drustteNor did Mr. Wolfson not instruct anyone
at DWSD to, nor did he himself, conseidthe constitutional limitations on ordering
Plaintiff to undergo a drug test based on tliermation that was then available to the
DWSD. (Wolfson Dep. 33:9-34:7.)
b. Barnett Jones - Chief of Security and Integrity

Mr. Jones recalls that Ms. Alfonso canted him and said that she had just
received a phone call from Mr. Dietz, and that Dietz had indicated that he had
received information, a phone call and a wide®m, Jones believed, a retired or an
off-duty Detroit police officer who was ia park somewhere and indicated to Dietz
that he had observed a male who wasiigia DWSD vehicle who appeared to take
a baggie from either under the seat or leetwthe seats and, Jones believed, proceed
to roll a marijuana cigaret@nd proceed to smoke (Jones Dep. 13:5-14:5.) Mr.
Jones asked Ms. Alfonso if she had aigke number from th truck and inquired
whether Ms. Alfonso had a copy of the vidéds. Alfonso did give Jones the vehicle
identification number but responded thaef2zirefused to give DWSD the video but
threatened to do his own investigation into the matter and to “put it on the news” if

DWSD didn’'t do an investigation. ddes Dep. 14:6-15.) Mr. Jones recalled

11



specifically that Ms. Alfonso told him th#r. Dietz told her tht the alleged police
officer was in a park somewlesin the City of Detroit(Jones Dep. 15:16-23.) Jones
received no information from Ms. Alfonsegarding exactly where or when this
alleged rolling of the joint had occurred athiean that it was a DWSD vehicle in a
park somewhere. (Jones Dep. 16:3-189nes could not recall whether he was
informed of the race or gender of the driséthe DWSD vehi@. (Jones Dep. 16:17-
24.) Jones does recall thatinanted to get his hands on the video,” but that Alfonso
told him that Dietz was not going to give it to him. (Jones Dep. 17:3-11.)

Jones then assigned the matter to agDAInvestigator, Wesley Slaughter,
either by phone or by directly walking dotmnSlaughter’s office(Jones Dep. 17:15-
22.) Jones recalls that he said to Slaughter exactly what Alfonso had said to him:

I've just been advised by Mary #8inso that we have a report from

Kevin Dietz that an off-duty officer has recorded one of — possibly one

of our employees in a park withsmoking marijuana or indicated that

he observed him roll the marijuacigarette and smoked the marijuana,

that he was on duty in our vehicledahere’s the vehicle identification

number can you check it out.

(Jones Dep. 17:25-18:7.) 8hter called Jones back shortly thereafter and informed
him that the vehicle was operational, thakhew who the drivaewas and that he was
with the driver’s field supervisor, Doc Wan, who was going to call in the driver of

that vehicle and, pursuant to policy, dsin to take a drug test. (Jones Dep. 18:8-

19:25))

12



Atthe time that Jones gave the assignrestaughter to investigate, Jones did
not know where or when the alleged unttised video had been taken or by whom
and did not know where the vehicle in qu@s had been assigned, or would likely
have been located, the morning of @epber 10, 2013. (Jos®ep. 20:14-21:18.) In
fact, as discussadfra, Plaintiff was assigned to agpect in suburban Wyandotte on
September 10, 2013, and was not assigoeahy job duties in downtown Detroit.

The next contact that Jones had regaydhis issue was later that day, around
5:00 or 5:30 p.m., when Slaughter called ddveck to report that Walton “had asked
Mr. Greer to go to the clinic and Mr. Greedhafused to go to thainic and that they
were following the policy with was he was being swspled pending termination.”
(Jones Dep. 22:4-15.) Slaughter testifiedt Walton reportethat he had asked
Plaintiff to go to the clinic and “invokethe policy which was refusal to go to the
clinic for a urine sample when asked by your supervisor meant that you were
suspended pending terminatibr{Jones Dep. 23:9-14.)

No one asked Mr. Jones whether the suspension to Plaintiff should be issued
— he was simply informed that it had beeme. (Jones Dep. 2%-23.) Jones’s only
other recollection regarding this issue weat tie continued to ask for the video and
Ms. Alfonso continued to reiterate thatetz was not going to produce the video.

Jones testified:

13



| asked her for the video.

All right. And what, if anything, did she say in response?
“He’s not giving us the video.And I told her that | would like to
have it for the record.

All right. And why did you want it for the record?

As a police officer you like to have all of your — all of any
particular evidence. | knew thidiere had been an investigation
done by one of my people, thaetball had come in indicating that
there was possible video, and thauld have liked to have that
in the record, in the filbecause it completes the file.

20 202

(Jones Dep. 25:3-15.) In fact, howevlh. Jones could not specifically recall
whether Ms. Alfonso had represented that Dietz told her that there was video or
whether it was still photographs, concludingtthe “thought” is was videos “but it
could be videos or photos. I'm not surgJones Dep. 38:7-38:9.) Mr. Jones was
never informed by anyone at DWSD ththiey actually viewed the video or
photographs. (Jones Dep. 39:21-40:7.)

Mr. Jones testified that he was awaféhe need for reasonable suspicion to
order such a test, but that no one askedision, as a police officer, whether in his
view there was reasonable suspn to require Plaintiff to be tested. (Jones Dep.
28:14-21,32:17-21.) As aretired police offf of some 40 years, Mr. Jones had great
familiarity with the concept of “reasonasuspicion,” and belhed it was “more than
a hunch,” “as in stop and &k,” and “intuitive information that you are able to
perceive with your senseq.Jones Dep. 33:19-35:3.) Mr. Jones was aware that the

information he received from Ms. Alfonsc.ithat Dietz told her that an anonymous

14



source had told him that there was a videad been double hearsay. (Jones Dep.
29:2-30:4.) Mr. Jones also indicated thaihebligated to invetigate even hearsay
tips and that is what he did here by gesig Slaughter to inwtigate. (Jones Dep.
30:3-8.) Mr. Jones testified that the DWSD gets calls foomtractors who are
unhappy with inspectors like Mr. Greer looking over their work. Mr. Jones
acknowledged that, at the time the tests ordered, no one at DWSD knew the
identity of the tipster, knew whether or not he was being truthful or whether he had
a motive to be less than truthful. (Jeri@ep. 30:14-31:21.) In fact, no one knew
anything about the tipster other tharetzis alleged representation (which Dietz
actually denies having sagke infrg that the anonymous tipster was perhaps a retired
police officer. Mr. Jones coimimed that the only infornteon he received “as to what
might or might not be reasonable suspia®entirely what Ms. Alfonso told [him]
that Mr. Dietz told her based on what this person told Mr. Dietz.” (Jones Dep. 35:10-
16.) Jones did not make any notes on Mfnso’s call — after he received the call
he walked down and gavestinformation and assignmentSlaughter. (Jones Dep.
39:14-20.) Mr. Jones believed they hradsonable suspicion here based upon the
information he received in the phone call from Alfonso:

| believe even though we had hegrgaformation we had cause and

effect to investigate. The officelid go out and invégate. He did put

together the fact that the person@timg the vehicle at the time was Mr.
Greer. He eliminated all the othérivers; and that he had asked Mr.

15



Greer with his supervisor there, he had made the supervisor aware of

what the complaint was and thepegrvisor | believe asked Mr Greer

pursuant to our policy to take a urine test.

(Jones Dep. 43:21-44:23.) At the time thames reached this conclusion, he did not
know that Mr. Greer had a prior drug test issue. (Jones Dep. 45:22-46:2.)

Under the DWSD policy, the driver afie vehicle would have the right to
refuse. (Dotson Dep. 19:22-25.) Also at the time the DWSD procedure for
determining who would make the decistorrequire an employee to undergo a drug
test “would have been a combination. If there was an investigation that tipped the box
of reasonable suspicion that would have been — information would have been given
to the supervisor, and the supervismuwd have had the responsibility to ask the
employee to go for a drug test.” (Jones Dep. 11:22-12:5.) One of Jones’s
investigative officers would call the supemigo “make him aware that there was a
need for the supervisor to read the reépmr partake in the information that the
investigation would reveal.(Jones Dep. 12:6-12.) Thepervisor would ultimately
be responsible for making the call to sendcheone for a drug tegJones Dep. 12:13-

18.)
C. Wesley Slaughter - Investigator

Slaughter, who received the assignment from Jones to investigate the

anonymous tip regarding sooree allegedly rolling a mamana cigarette in a DWSD

16



vehicle, understood the DWSD drug policy dactate that “if a supervisor had
reasonable suspicion that an employee mawbder the influence of alcohol or illegal
drugs that they could be asked to go ®¢hnic for testing.” Slaughter understood
that the if an employee turns down @uest based on reasonable suspicion, the
penalty is a 29-day suspension and ttemmination. Slaughter had never been
involved in a reasonable suspicion invedima before the incident with Plaintiff,
(Slaughter Dep. 7:12-8:5.)

Mr. Slaughter was contacted by Mr. Joimegerson and told that Ms. Alfonso,
who was the public relatiomsrson for DWSD at the timbad received information
from Mr. Dietz that an off-duty or a retired police officer had observed one of our
persons or employees using drugs while/as sitting in a DWSD vehicle. (Slaughter
Dep. 9:7-10:24.) Jones told Slaughter isvaanale, did not tell him the race, did not
describe the individual, didot tell Slaughter that there was a video and did not tell
Slaughter anything about when or where thesdent allegedly occurred. (Slaughter
Dep. 10:24-12:3.) Jones velly gave Slaughter the vehicle identification number
and asked Slaughter to find out who wasidg the vehicle. (Slaughter Dep. 12:7-
19.) Jones told Slaughter that he wanteel information as quickly as possible
because Dietz wanted to run a story oniticelent and the depanent did not want

to suffer the negative publicity. (Slaughter Dep. 13:1-10.)
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After speaking with Jones, Slaughter went down the hall and spoke directly
with Ms. Alfonso, who told him that Ken Dietz had relayedformation that a
DWSD employee, a black male, was observed possibly using or rolling up a marijuana
cigarette while sitting in his vehicle and titaetz had still photos of this while it was
happening. Alfons@erbally repeated the vehicle number to Slaughter. (Slaughter
Dep. 14:8-16.) Slaughter was not informedtkere the inciderttad occurred or where
the photographs had been taken but Alfodsl give a date when this supposedly
occurred, information that Slaughter neddo line up who was driving the vehicle
with that number that day, and inform@kughter that it was allegedly a black male
driving the van. (Slaughter Dep. 15:3-86: Neither Jones nor Alfonso mentioned
or discussed with Slaughter the issue of a drug test. (Slaughter Dep. 16:16-19.)

After receiving the vehicle number veaitty from Alfonso and confirming that
it had been in operation on the date goas Slaughter called Donovan Walton, who
was in charge of the crew to which thahicle was assigned, and asked Walton to
identify which employee had that vehicletbe date that Alfonso had given Walton.
Walton called Slaughter backaut an hour later and informed him that Plaintiff was
assigned to the vehicle that day. a@jhter Dep. 16:23-17:15.) Slaughter then
reviewed the video logs that monitoompany vehicles entering and exiting the

facility and confirmed that it was Greer whiol swipe in and out that day. (Slaughter
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Dep. 17:16-24.)

Jones told Slaughter, as Alfonso had thddes, that this was going to go on the
news and that it was importia “It was conveyed to migy the Chief that we wanted
to be ahead of this story before Mr.ex put out whatever he was going to do.”
(Slaughter Dep. 19:17-19.) Although &hiter did determine that Plaintiff was
assigned to the vehicle that matchedribmber he was verla given by Alfonso,
Slaughter did not know whether that vehiglas at the locatiowhere this incident
allegedly occurred and did not know the time that the incident allegedly occurred.
(Slaughter Dep. 19:20-20:4.) Slaughtemgpaled his report regarding the identity of
the individual who was assigned to the wdhmatching the number he was given and
the next he knew of the situation a megttook place the next day with himself,
Plaintiff, Plaintiff’'s union representativad Mr. Walton. (Slaughter Dep. 21:9-22:2.)

Slaughter could not recall who initialguggested the drug test but Slaughter
recommended that a drug test should lpeired and he told Mr. Walton that a drug
test should be done. (SlaughDep. 22:10-24.) Slaughter testified that it was up to
Walton to determine whether or not to follow Slaughter’'s recommendation and require
Plaintiff to undergo the drug test becauseltdra as Plaintiff's supervisor, had the
final call on how to discipline the Plaiffti (Slaughter Dep. 23:3-11.) Ultimately,

after Slaughter explained to the Plairdiffd the union representative what the charges
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were, and after conferring pately with his union represtative, Plaintiff refused to
submit to the test. (Slaughter Dep. 25:1-26:2.)

Slaughter testified that no one asked his opinion on whether there was
reasonable suspicion to test the Plairiif he believed that, based solely on what
Alfonso reported to Jones and3taughter about what Dietiald Alfonso, i.e. that an
anonymous source had allegedly observedekiinale in a DWSD vehicle bearing
a certain number roll a marijuana cigéee Slaughter believed that there was
reasonable suspicion to test Plaintiffteaf they determined that the vehicle
identification number they received verbdhym Dietz matched the vehicle assigned
to Plaintiff that and that Plaintiff drove that day. NothingHertwas learned before
Plaintiff was required to submit to aime drug test. (Slaughter Dep. 27:4-28:2.)
Slaughter prepared his report on SepteribeP013 and gave it to Jones. His report
did not note the date on which these recorded events allegedly occurred, although
Slaughter admitted that was importarfonmation. (Slaughter Dep. 29:21-31:19.)
Slaughter made the recommendation to neqgthe test before the meeting with
Plaintiff, Walton and the union repesstative. (Slaughter Dep. 29:17-23.)

Slaughter testified that he tried tontact Dietz himself but never received a
return phone call from Dietand never followed up or spoke to Dietz about the

incident. (Slaughter Dep. 31:20-32:12.) ({jhter testified that he had no information
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whatsoever to corroborate tlikentity of the tipster, didot know if he was a police
officer (retired or otherwise), knew nothiafout his credibility, his trustworthiness
or motives yet conceded that the veraoityhe allegations underlying the decision
to require Plaintiff to undergo a drug tessted entirely on the credibility of the
tipster, about whom the DWSD knew nothing:

Q: So am | correct in terms tiie allegation that there was some
criminal activities, specifically smoking weed or rolling weed or
whatever or anything rests on hovedible this guy is; doesn't it?
Yes.

And we don’t know anything about him?

Yes. No, we don’'t know anything about the guy.

So we don’'t know how credible he is, do we?

No.

2O 20OX®

(Slaughter Dep. 33:17-34:7.)

d. Donovan Walton - Manager of Maintenance and Repair -
Plaintiff's Indirect Supervisor

Mr. Walton testified that hevas the supervisor of Plaintiff's direct supervisor,
Thomas Dotson. (Walton Dep. 4:21-P5Walton received call from Slaughter
around 8:00 a.m., on a datedwmild not specifically recall, asking him to determine
who was driving a certain vehicle witlgaven number on a certagtate. Walton did
not give Dotson any background on why leeded the information. Walton called
Dotson and asked him to determine whewaving that vehicle and Dotson checked

and reported to Walton thatwas Plaintiff. (WaltorDep. 6:21-10:5.) Walton then
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conveyed the information ®laughter over the telephone Btill at this point had not
been told what this was all about or wBkaughter needed the information. (Walton
Dep. 11:2-8.) Slaughter then told Waldtto have Plaintiff report to security.
Slaughter still did not tell Walton why. (Wan Dep. 11:2-12:6.) Five minutes later,
Slaughter called Walton back and said: “E&ir. Greer report to a clinic for a drug
and alcohol screen.” Slaughter still had todd Walton anything about the situation
— nothing about the call from Dietz or the tip — and did not ask Walton to do any
independent investigaticand did not ask Walton’s opinion on the request to send
Greer for a drug screen. (Slaughter DER10-13:15.) Walton did not know where
Plaintiff had been assigned to work on tlage in question,ral did not know where
Plaintiff would have beemt 9:00 a.m. on that day. (Walton Dep. 22:17-22.)
Slaughter instructed Walton to have Rtdf transported to the clinic. Walton
testified that Slaughter has the authoritysgue that order to Walton. (Walton Dep.
12:10-13:15.)

Walton then called Plaintiff into hisffice (Walton did not recall that anyone
else was in the room) and imfoed him that security waed him to be transported to
the clinic for a drug and alcohol scred?laintiff asked why and Walton replied that
he did not know the reason he was just informed by security to send Plaintiff to the

clinic. (Walton Dep.13:18-14:6.) Walton testified that “off the cuff” he asked
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Plaintiff, as he usually does when a drugj te required, whether Plaintiff could pass
the test. Walton testified that Plaintiff told Walton that he “did something over the
weekend” and could not pass the test.lté@adid not put this in his report because
it was “just between me ainiim and it's more like hearsay.” (Walton Dep. 14:7-22.)
Walton testified that Plaintiff then agk& meet with his union steward, whom
he conferred with in private and then cdmaek after ten to fifteen minutes and stated
that based on what his union representative told him, without probable cause DWSD
could not send him for the test, and tlmeon representative said there was no such
cause and so Plaintiff refuséo go. (Walton Dep. 18:16:6.) Walton explained to
Plaintiff that they would treat this asefusal and Walton calleSlaughter and others
in human resources to report Plaintiff $usal. (Walton Dep. 16:8-24.) Walton was
told by the people in human resourcest@nd by for furthemstruction and then
someone called him back and said that theyld be issuing the suspension. Walton
then received the directite issue the suspension, isih was probably prepared by
human resources and emailed to him, Wwie signed and dat&eptember 11, 2013.
Walton testified that he wagven a directive to sign and issue the suspension, and
that “given the circumstances” he wantedlo it. (Walton Dp. 20:11-25.) Walton
prepared a “Statement of Facts,” thaticated he received a call from Slaughter on

Wednesday, September 11, 2013 at 8:45asking who was driving “such and such
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a vehicle on the preceding day,” Septemb@, 2013, at approximately 9:00 a.m.
(Walton Dep. 21:19-222.) Walton did not know where Plaintiff was assigned to
work or where Plaintiff would haveelen on the morning of September 10, 2013.
Walton testified that Slaugét was not present when he issued the suspension to
Plaintiff but that he was carrying out Slaughter’s order to send Plaintiff for a test and
that he made no decision of his own tag®laintiff for a test. Walton was never
informed of the facts allegedly supporting the order for Plaintiff to undergo a drug
screen, i.e. the call from Dietz regarding gfhotos/video, until much later in the case

— after the suspension. Hespended Plaintiff based on what he was told to do.
(Walton Dep. 24:1-25:7.) Wan did not tell anyone about the alleged comment from
Plaintiff regarding being urhde to pass the test duedctivities over the weekend to
anyone else atthe DWSD. (Walton D&f:25-17:25, 18:13-19:19Walton testified

that he had no independenslsato suspect that Plaifithad been using marijuana or
had it in his vehicle. (Walton Dep. 28:12-18.)

e. Thomas Dotson - Construction Inspector Supervisor —
Plaintiff's Direct Supervisor

Thomas Dotson, Plaintiff's direct supervisor, testified that Plaintiff was
assigned to work on a job in Wyandotte oe tlays in question(Dotson Dep. 7:1-
24.) Plaintiff, like other constructionspectors, would report to the DWSD office

first thing in the morning to do papervkoand receive his assignment for the day.
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Plaintiff’s shift began at 7:00 a.m. andhkreew his assignment wan Wyandotte and
because itis along drive, approximatelydifutes, Plaintiff did not usually stay long
at the office. (Dotson Dep. 7:11-24.) Dotson first learned of the situation when
Walton called Dotson into his office earlythre morning one day in September, 2013,
and said “you need to gotgealph and bring him to my office.” (Dotson Dep. 9:25-
10:9.) Dotson testified that Walton toldvthat there was a olaint against Greer
but he didn’t say what it was. “At sorpeint” Walton told him there was a video of
Plaintiff in a vehicle smoking marijuana anatilaintiff was being asked to go to the
clinic at once. Walton did not mentionydhing about where this occurred or the time
at which it occurred but he did mentioretay of the week ivas alleged to have
occurred. (Dotson Dep. 10:10-11:25.)

Dotson got Plaintiff and brought him to Walton’s office and the three of them
spoke. Walton told Plaintiff that he had received a phone call from security and that
Plaintiff had to go to the clinic to take a teBtlaintiff said he @l not want to take the
test and asked to talk to his union stewdddison recalls that Walton asked Plaintiff
if there was any reason he couldn’t pass teeaed Plaintiff said yes because he did
something over the weekend. (Dotson Dep232t4:7.) Plaintiff then spoke with his
union representative and came back irrtloen and said the union recommended that

he not take the test becaubkere is no random drug testing. Then both Plaintiff and
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Dotson left the room whilévalton called security becauB®tson was “not privy to
any of the conversations with security(Dotson Dep. 14:8-15:14.) After Walton
called security, he called Plaintiff back in and informed Plaintiff that, per DWSD
security, Plaintiff was going to be suspentedause he refused to take the drug test.
(Dotson Dep. 15:11-24.) Walton handed Rt a suspension that both Walton and
Dotson had signed. Dotson testified thatvas asked to sign the suspension because
he was Plaintiff's immediate supervisor Inat didn’t really want to sign it. Dotson
testified that he “just didn’t understandda[] had nothing to do with the reason for
his suspension.” (Dotson Dep. 16:17-1):Rlo one ever asked Dotson his opinion
as to whether Plaintiff should be discharged. (Dotson Dep. 19:2-5.)

2. What DWSD claims it learned after suspending Plaintiff on

September 11, 2013, with a recommentian for discharge based on
a presumed positive drug testand before October 7, 2013, when it
carried out the discharge.

In 2013, McCormick, as the DirectorBWSD, had three different individuals
reporting to her on matters of labotations and employment: William Wolfson,
Barnett Jones, and Terri Conerway, theebior of Human Resources. (McCormick
Dep. 6:14-7:1.) In general, if there waageason for a termitian, McCormick would
get a report from Mr. Jones as to whatastigation he would do and she would also

get a recommendation from Ms. Conerwayt@svhat she thought the appropriate

action should be. (McCormick Dep. 8:8-14:21-25.) In this case, McCormick
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would have seen the notice of suspensidnch is a 29-day suspension during which
there can be a grievance and deteatam, followed bya determination on
termination. Ms. Conerway would forwhithe suspension notice to McCormick and
would make a recommendation regarding teation. (McCormick Dep. 9:6-20.)
The first McCormick recalls becoming awanf the issue with Plaintiff was on
September 13, 2013, two dagfser Plaintiff was suspendewhen she was scheduled
to do an interview with Kevin Dietz regang public concern ancbmplaints over the
running water in abandoned buildings iretiCity of Detroit. Dietz, as an
investigative reporter, hadsiied some of the sites where there was running water and
was looking to the DWSD to explainhy there was running water in abandoned
buildings that was not being shut offartimely fashion. (McCormick Dep. 10:10-
23.) In advance of that scheduled gz McCormick received a call from Ms.
Alfonso informing McCormick that Dietz &b had some information regarding some
independent report and som@cumented evidence regenrglan employee’s alleged
activities smoking marijuana in a DWSI2hicle. (McCormick Dep. 10:23-11:20.)
After the interview with Dietz regandg the running water issue, McCormick and
Dietz had a conversation about the thirdtp@&vidence Dietz had received. Dietz
wanted to know what DWSD was doing abthé situation that he brought to their

attention about the anonymous tip and evoderMcCormick explained to Dietz that
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it would be very difficult for the DWSD tmove forward with anything without the
alleged third-party evidence, i.e. tladleged photographic or video evidence.
McCormick asked if she cadiiview the evidence and Dretlisplayed portions of a
video on a small screentihheld device, probablyaell phone. (McCormick Dep.
12:2-14:14.)

All that Ms. McCormick could discern from the video was that there was a
vehicle number visible (she does not recatlwas legible or not but she did not make
a note of the number if it was) on the sadehe truck, and there was an employee in
the truck smoking something that did ook like a standard cigarette (it was
“crimped on the edges”). She did not dedahe individual was actually smoking the
cigarette but it was visiblm the individual’'s mouth. McCormick did not see any
“rolling” of a cigarette and believed thdte video was shot through a driver-side
window. (McCormick Dep. 14:15-15:19.) &does not think she would be able to
identify the individual driving the vehiciéshe saw the person again. (McCormick
Dep. 16:9-11.) McCormick asked Mr. Wsdin to follow up on the investigation and
that was the end of the discussion ofghbject that day(McCormick Dep. 18:18.)
McCormick does not recall specifically thidnes or Wolfson reported back to her
regarding the investigation; she only recHilst they determinetthat the vehicle was

assigned to Plaintiff and thia¢ was under investigatio(iMicCormick Dep. 20:1-11.)
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McCormick had no input into the decisitmsuspend the Plaintiff, which was
made on September 11, 2013, before MsClirmick sat down with Dietz for the
running water interview and learned, for firet time, about his alleged third-party
evidence of marijuana being rolled or smablke a DWSD vehicle. The suspension
with a recommendation of discharge wageaision made by human resources without
McCormick’s knowledge or input. (McCoriok Dep. 28:14-19, 31:6-14.) Before
making the ultimate decision to approviee termination, McCormick had a
conversation with Ms. Conepy and learned that Pl4iiii had refused to submit to
a drug test. McCormick explained the discharge decision process as follows:

| make the decision based on wha¢é $n the investigation. Mr. Jones

will advise me as to, you know, hisiflings and he will share those with

Ms. Conerway. Ms. Conerwajtimately will make a recommendation,

and again, then ultimately | sigpff on the recommendation if | believe

it's appropriate.

(McCormick Dep. 23:25-24:5.)

In this particular case, Ms. McCorrkimade the decision to terminate based
on (1) the fact that Plairitirefused to submit to a drug screen which is viewed as a
presumptive positive result; (2) the videatlshe viewed and that Mr. Wolfson
viewed that showed a DWSD vehicle fgidriven by an individual who was either

rolling or smoking what looked like a marijumnigarette; (3) the fact that the number

reportedly seen on the vehicle was the nunobbéhe vehicle assigned to Plaintiff on
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the day in question. (McCormicbep. 25:17-28:5.) McCormick did not
independently verify the number that she viewed on the vehicle in the video. Ms.
McCormick testified that the Plaintiff’s redal to take the drug test was a “significant
factor” in the decision to teninate. (McCormick Dep. 28:12.) At the time of the
decision to discharge, DWSD still had not babte to get a holdf the actual video.
(McCormick Dep. 28:20-29:6.) Notably, Mc@nick was certain that the van in the
video she viewed was white. (McCormick D8p:25-33:2.) Itis undisputed Plaintiff
was driving a dark blue van on Septsn 10, 2013. MsMcCormick could not
determine from the video whether the widual driving the van was black or white
and she was certain that the view ia thdeo was through the driver’s side window
and not through the front windshield. (McCormick Dep. 33:23-34:6.)

3. The facts according to Kevin Diet and his tipster, learned after
Plaintiff's suspension and discharge

a. Sunny Miller — the tipster.
Reluctantly, the anonymous tipster ultimgt@greed to be deposed after Kevin
Dietz disclosed his identity in this litigan. The tipster was Sunny Miller, who

actually has never worked as police offidespite the informatin allegedly received

!In reaching its decision on the parties’ cross-motions for summary judgment, the Court does
not rely on any information that was not known to the Defendants at the time of the
constitutionally challenged conduct.
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by the DWSD from Dietz that the anonymoustay was either an off-duty or retired
police officer. (Miller Dep. 6:1-7.) Bhough Miller refused to answer a number of
guestions regarding his “profession,” it appears that he worked as a private
investigator with some training in cringhinvestigation. (Miller Dep. 6:14-25.)
Miller testified, after sevet@imes refusing to answer and ultimately placing a call to
Kevin Dietz on the record at his depositioratthe has sources at all of the networks
and relationships with all of the lod&levision channels, and has known Dietz for
several years and provided him “inforti@” on multiple occasions. (Miller Dep.
7:10-8;7,11:24-12:2.) Miller testified thlaé has connections to the DWSD through
the legal department because the DW&es him $68,000 in apparent fees for
investigative work, money that was owatcthe time of the “anonymous tip” that is
the subject of this lawsuit, and th2tWSD, according to Millg has never paid.
Miller implied at the deposition that tHeWSD had agreed to fix his water in
exchange for his testimony in this case. (Miller Dep. 12:25-15:1.)

Miller testified that when he saw thadividual in the DWSD vehicle handling
marijuana, he was in the Citf Detroit at 2200 Hunt Stet near the Eastern Market.
He testified that he shot several pictusesl some video from the second floor of the
building, through the windshield of the veld, of a black malevith a large head

reaching down under the driver’s seat toies® a baggie, then reach for a clipboard
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off the dashboard and proceed to roll “weétst were not the color of tobacco, in
a cigarette and to lick the paper, put tlgacette in his moutland pull away stuffing
the baggie back underneath the seat. Hendt actually see the individual light the
cigarette and smoke it. ([Nér Dep. 15:16-21:17.) As he was shooting the still
photographs, he called Dietz on the phoneltbii® what he waseeing and he began
to shoot video. He then sent the phatod the video to Dietz’s cell phone. (Miller
Dep. 21:18-25.) Miller was atihant that his photos and video were shot through the
windshield of the vehicle, looking dovam the vehicle from a second story window.
(Miller Dep. 23:3-10.) Miller claims thave captured the number of the vehicle on
his photographs and videmdtestified adamantly thte numbers were on the rear
of the vehicle. (Miller Dep 24:23-25:45:5-25.) The whole process of stopping,
rolling the cigarette and driving away took approximately six to eight minutes.
(Miller Dep. 25:21-26:2.) He does notnkithat the driver ever lit the cigarette.
(Miller Dep. 26:3-9.) He thought thearent occurred around noon. (Miller Dep.
39:5-12.) When shown a picture of PldftMiller believed that he could identify
him as the individual driving the DWSD vehicle. (Miller Dep. 46:16-47:13.)

Miller testified that he&knew he had something in these photos and video that
Dietz would be interested in due to his poess relationship with Dietz —i.e. he knew

Dietz was working on a case involving the DWSD. (Miller Dep. 27:1-11, 34:11-
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35:4.) About a month after the incidemthen talking with Dietz on an unrelated
matter, Miller asked about the DWSD drivecident and was told that the guy was
terminated so he erasdtd the evidence from his phone. He has no evidence of the
vehicle number or anything else that was digai in the photos or the video. (Miller
Dep. 28:6-25, 51:5-15.) Miller could nekplain why he called a news reporter
instead of calling the DWSD or the pm#i when he witnessed this DWSD driver
rolling and possibly smoking marijuana on the job, while driving a DWSD vehicle.
(Miller Dep. 47:14-48:10.)
b. Kevin Dietz — the reporter.

Kevin Dietz denied that he ever posséss@ideo and testified that he had two
or three still pictures of a water truck amgberson in the watdémck sent to him on
his phone. Dietz did not witness the events that were depicted on the photos himself
and never possessed any algiitos — only the photos on his cell phone. (ECF No.
29-4, Pl.’s Mot. Ex. 3, December 9, 20&position of Kevin Dietz 7:5-8:24.) He
testified that he showed these phdtm#ls. McCormick and perhaps Mr. “Wilson”
at the September 13, 2013tarview regarding the runnirngater. He does not recall

contacting anyone at DWSD about thetpies before the September 13, 2013
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meeting with McCormicK. (Dietz Dep. 9:3-19.)

Dietz recalls that the photos depictetilue truck with white numbers, and an
African-American male in the driver’s seaDietz did not recognize the location and
did not learn from Miller where the pictureere taken. He did believe that it was
somewhere in the City of Detroit. (DzeDep. 10:4-11:20.) @tz could not tell from
the photos what the person was doing atithe, but was told by Miller that he had
seen the person roll a marijuana cigarettidévehicle but Dietz could not see that
happening in the photos. (Dietz Dep. 11:21-12:2Dietz testified that he had to call
Miller back to get the vehicle number framm, verbally, over ta phone. (Dietz Dep.
12:21-13:9.) Dietz does not recall tellingyane at DWSD anything about the person
who gave him the photos, i.e. that he wastired police officer. (Dietz Dep. 14:11-
19.) Dietz denies that he showed McCumiaor anyone else at DWSD the photos on
his phone the day of the Septber 13, 2013 interview. (&z Dep. 18:9-19:15, 22:5-
9.) Dietz recalled that they showed vod# the water in onef the abandoned houses
but he does not recall showing any photothefmarijuana incident. As far as Dietz

knows, only he and his source ever saw tbaupes. (Dietz Dep. 22:10-23:4.) Dietz

2 Although Dietz's testimony that he doaest recall placing th September 10, 2013

telephone call to the DWSD contradicts the DWSD employee’s testimony, Plaintiff does not

dispute the Defendants’ version of the factsciiestablish that Dietz did place a call to the

DWSD on September 10, 2013, regarding the events allegedly reported to him by Miller.
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recalls that at the September 13, 201&eting, he called his source and got the
number of the vanral gave it to McCormick. (ietz Dep. 24:23-25:16.) Dietz
recalled that the photos depicted a bluekrwith white numbers and he reaffirmed
that these were still photos and not vide@3ietz Dep. 26:1-9.) Dietz did not recall
being asked by anyone at [B® for the photos and belies he would have given
them copies had they asked to see if thayld find out more about it. Dietz would
not have disclosed his source to the DW%$Dietz Dep. 26:13-24.Dietz reiterated
on cross-exam that he hae recollection of seeingomebody roll a joint in the
photographs and if he had believes he would remember. (Dietz Dep. 31:11-17.)
.  STANDARD OF REVIEW

Summary judgment is appropriate where the moving party demonstrates that
there is no genuine dispute as to any material $ex.Celotex Corp. Catretf 477
U.S. 317, 322 (1986); Fed. R. Civ. P. 56(a). A fact is “material” for purposes of a
summary judgment motion where proof of that fact “would have [the] effect of
establishing or refuting one tie essential elementsatause of action or defense
asserted by the partiedtidwest Media Prop., L.L.C. v. Symmes Twp., G508 F.3d
456, 469 (6th Cir. 2007) (quotingendall v. Hoover C9.751 F.2d 171, 174 (6th Cir.
1984)). A dispute over a material factgenuine “if the evidence is such that a

reasonable jury could returrvardict for the nonmoving partyAnderson v. Liberty
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Lobby, Inc, 477 U.S. 242, 248 (1986).

“‘Rule 56(e) identifies affidavits, depositis, and answers to interrogatories as
appropriate items that may be used to support or oppose summary judgment.”
Alexander v. CareSourcg76 F.3d 551, 558 (6th Cir. 2009pf course, [the moving
party] always bears the initial responsibilityimiorming the district court of the basis
for its motion, and identifying those portions of the pleadings, depositions, answers
to interrogatories, and admissions on file, tbge with the affidavits, if any, which
it believes demonstrate the absenceaofienuine issue of material factlaft
Broadcasting Co. v. United State829 F.2d 240, 247 (6th Cir. 1991) (internal
guotation marks omitted) (quotirigelotex 477 U.S. at 323). If this burden is met by
the moving party, the non-moving party’s failure to make a showing that is “sufficient
to establish the existence af element essential tcatiparty’s case, and on which
that party will bear the burden of prooftaal,” will mandate the entry of summary
judgment.Celotex 477 U.S. at 322. “[A] completkilure of proof concerning an
essential element of the nonmoving pargese necessarily renders all other facts
immaterial.”ld. at 323.

“The test is whether the party bearthg burden of proof has presented a jury
guestion as to each elementhe case. The plaintiff muptesent more than a mere

scintilla of the evidence. To support his or her position, he or she must present
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evidence on which the trier of fambuld find for the plaintiff.’'Davis v. McCourt226

F.3d 506, 511 (6th Cir. 2000) (internatations and quotation marks omitted). The
non-moving party may not rest upon the meélegations or denials of his pleadings,
but the response, by affidavits or as ot¥ise provided in Rule 56, must set forth
specific facts which demonstrate that ther@ genuine issue for trial. Fed. R. Civ. P.
56(e). “When the moving party has carrieslourden under Rule 56(c), its opponent
must do more than simply show that there is some metaphysical doubt as to the
material facts . . . . Wheredhecord taken as a whole could not lead a rational trier
of fact to find for the nonmoving partthere is no genuine issue for tridifatsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Corp/5 U.S. 574, 586-587 (1986) (footnote
and internal quotation marks omitted).

In making the determination on summarggment whether there are genuine
issues of material fact for trial, the coorust draw all reasonable inferences in favor
of the non-moving partySeeMoran v. Al Basit LLC788 F.3d 201, 204 (6th Cir.
2015). “The central issue is whether thédence presents a sufficient disagreement
to require submission to a jury or whethes 8o one-sided that one party must prevail
as a matter of law.’Binay v. Bettendoy601 F.3d 640, 646 (6th Cir. 2010) (quoting
In re Calumet Farm, In¢.398 F.3d 555, 558 (6th Cir. 2005)). At the same time,

plaintiff must produce enough evidence toallmreasonable jury to find in his favor
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by a preponderance of the evidendaderson 477 U.S. at 252, and “[t]he ‘mere
possibility’ of a factual dispute is not enoughMartin v. Toledo Cardiology
Consultants, Ing 548 F.3d 405, 410 (6th Cir. 2008) (quotiMgtchell v. Toledo
Hosp, 964 F.2d 577, 582 (6th Cir. 1992)). “If teeidence is merely colorable, or is
not significantly probative, summajudgment may be granted®hderson477 U.S.
at 249-50 (internal citations omitted).

Ultimately, the party who bears the bura@éproof must present a jury question
as to each element of the claiteeDavis 226 F.3d at 511. Plaintiff cannot meet that
burden by relying solely ofjc]Jonclusory assertions, supported only by [his or her]
own opinions.”Arendale v. City of Memphi$19 F.3d 587, 560 (6th Cir. 2008).
Plaintiff must show probative evidendeased “on more than mere speculation,
conjecture, or fantasy,” to prevdil. at 601 (quotindg.ewis v. Philip Morris InG.355
F.3d 515, 533 (6th Cir.2004)).

All evidence submitted in opposition to a motion for summary judgment must
ultimately be capable of being presented fiorm that would be admissible at trial:

The submissions by a party opposing a motion for summary judgment
need not themselves be in a formttls admissible at trial. Otherwise,
affidavits themselves, albeit made personal knowledge of the affiant,
may not suffice, since they are out-of-court statements and might not be
admissible at trialSeeFed.R.Evid. 801(c), 802. However, the party
opposing summary judgment must show that she can make good on the
promise of the pleadings by lag out enough evidence that will be

38



admissible at trial to demonstratatla genuine issue on a material fact
exists, and that a trial is necessary. Such “evidence submitted in
opposition to a motion for summary judgment must be admissible.”
Alpert v. United StatesA81 F.3d 404, 409 (6th Cir. 2007) (quoting
United States Structures, Inc. v. J.P. Structures, 80 F.3d 1185,
1189 (6th Cir.1997)). That is why “[h]earsay evidence . . . must be
disregarded.”lbid. It is also the basis of this court’s repeated emphasis
that unauthenticated documents do not meet the requirements of Rule
56(e).

CareSource576 F.3d at 558-59 (internal citations omitted).

When the Court is faced with @e®motions for summary judgment, each
motion must be evaluated on its merits antight of the appltable burdens at the
summary judgment stage:

The fact that the parties have flleross motions for summary judgment
does not automatically justify the conclusion that there are no facts in
dispute.Parks v. LaFace Record829 F.3d 437, 444 (6th Cir. 2003)
(“The fact that the parties havided cross-motions for summary
judgment does not mean, of course, that summary judgment for one side
or the other is necessarily approfeid). Instead, the Court must apply
the well-recognized summary judgmestandards when deciding such
cross motions: the Court “must evate each motion on its own merits
and view all facts and inferences time light most favorable to the
nonmoving party.’"Westfield Ins. Co. v. Tech Dry, In836 F.3d 503,

506 (6th Cir. 2003).

In a defensive motion for summardgment, the party who bears the
burden of proof must present a jury question as to each element of the
claim.Davis v. McCourt226 F.3d 506, 511 (6th ICR000). Failure to
prove an essential element of a wlaenders all other facts immaterial

for summary judgment purposdslvis Presley Enters., Inc. v. Elvisly
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Yours, Inc, 936 F.2d 889, 895 (6th Cir.1991).

When the moving party also bears the ultimate burden of persuasion, the
movant's affidavits and other eeidce not only must show the absence
of a material fact issue, theglso must carry that burdelance v.
Latimer, 648 F.Supp.2d 914,919 (E.D. Mich. 203 also Resolution
Trust Corp. v. Gill 960 F.2d 336, 340 (3d Cir. 199%tat—Tech
Liquidating Trust v. Fenste®81 F.Supp. 1325, 1335 (D. Colo. 1997)
(stating that where “the crucial issue is one on which the movant will
bear the ultimate burden of proaf trial, summary judgment can be
entered only if the movant submits evidentiary materials to establish all
of the elements of the claim orfdase”). The plaintiff therefore “must
sustain that burden as well asmamstrate the absence of a genuine
dispute. Thus, it must satisfy bdtte initial burden of production on the
summary judgment motion—by showing that no genuine dispute exists
as to any material fact—and th#imate burden of persuasion on the
claim—by showing that it would be entiddéo a directed verdict at trial.”
William W. Schwarzer, et al., Th&nalysis and Decision of Summary
Judgment Motions, 139 F.R.D. 441, 477-78 (1992) (footnotes omitted).

Ely v. Dearborn Heights School Dist. No1B0 F. Supp. 3d 842, 849-50 (E.D. Mich.
2015).

Here, Plaintiff bears the burden of ddishing each element of his § 1983 claim
and also bears the burden of estélntig that the goveing law was clearly
established. Thus Plaintiff, in its motion for summary judgment, bears a heavier
burden than Defendants on their motion for summary judgment:

Tapper's summary judgment burdegrisater. Because it seeks summary

judgment on claims for which it h#ise burden of persuasion, Tapper's

showing “must be sufficient for th@art to hold that no reasonable trier

of fact could find other than for [it].” Se€@alderone v. United States

799 F.2d 254, 259 (6th Cir. 1986) (quoting W. Schwarzer, Summary

Judgment Under the Federal Rulesfibiag Genuine Issues of Material
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Fact, 99 F.R.D. 465, 487—-88 (1984)) nhaking this determination, the
Court views the evidence, and apgsonable inferences drawn from the
evidence, in the light most favorable to Chubee Matsushital 75 U.S.

at 587.

Tapper’s Fine Jewelry, Ing. Chubb Nat'l Ins. C914-cv-13280, 2015 WL 9268750,
at *4 (E.D. Mich. Dec. 21, 2015).

All evidence submitted in opposition to a motion for summary judgment must
ultimately be capable of being presented fiorm that would be admissible at trial:

The submissions by a party opposing a motion for summary judgment
need not themselves be in a formttls admissible at trial. Otherwise,
affidavits themselves, albeit made personal knowledge of the affiant,
may not suffice, since they are out-of-court statements and might not be
admissible at trialSeeFed.R.Evid. 801(c), 802. However, the party
opposing summary judgment must show that she can make good on the
promise of the pleadings by laying out enough evidence that will be
admissible at trial to demonstratatla genuine issue on a material fact
exists, and that a trial is necessary. Such “evidence submitted in
opposition to a motion for summary judgment must be admissible.”
Alpert v. United StatesA81 F.3d 404, 409 (6th Cir. 2007) (quoting
United States Structures, Inc. v. J.P. Structures, 80 F.3d 1185,
1189 (6th Cir.1997)). That is why|[l]earsay evidence . . . must be
disregarded.”Ibid. It is also the basis of this court’s repeated emphasis
that unauthenticated documents do not meet the requirements of Rule
56(e).

CareSource576 F.3d at 558-59 (internal citations omitted).
lll.  ANALYSIS

“To state a claim under 42 U.S.C. § 1988|aintiff must allege the violation
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of a right secured by the Constitution angdaof the United States, and must show
that the alleged deprivation was comndttey a person acting under color of state
law.” West v. Atkins487 U.S. 42, 48 (1988). Under the doctrine of qualified
immunity, “government officials performing discretionary functions generally are
shielded from liability for civil damagessofar as their conduct does not violate
clearly established statutory or condiinal rights of which a reasonable person
would have known.”Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). “In
determining whether the government ofdilsi in this case arentitled to qualified
Immunity, we ask two questions: First, vieqy the facts in the light most favorable
to the plaintiff, has the plaintiff has showhat a constitutional violation has occurred?
Second, was the right clearly estalvéid at the time of the violation?Phillips v.
Roane County, Tenn534 F.3d 531, 538-39 (6th Cir. 2008)lI facts and factual
inferences are drawn in favor of the nonmovarlan v. Cotton134 S. Ct. 1861,
1866 (2014). If multiple government officialsalleged to have violated a plaintiff's
Fourth Amendment rights, each officer's conduct must be analyzed individually.
“Each defendant’s liability must be assabs®lividually basedn his own actions.”
Binay v. Bettendor601 F.3d 640, 650 (6th Cir. 2010) (citiDgrsey v. Barbers517
F.3d 389, 399 n. 4 (6th Cir. 2008)).

“The doctrine of qualified immunity protects government officials ‘from
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liability for civil damages insofar as th&onduct does not violate clearly established
statutory or constitutional rights of whi@ reasonable person would have known.”
Pearson v. Callaharb55 U.S. 223, 231 (2009) (quotirtarlow v. Fitzgerald 457
U.S. 800, 818, 102 S.Ct. 2727,[Z&d.2d 396 (1982)). Quliied immunity requires
the court to determine: (1) “whether the fatttat a plaintiff haalleged . . . make out
a violation of a constitutional right” and (2yhether the right at issue was “clearly
established” at the time défendant’s alleged miscondud®éarson 555 U.S. at 232
(citations omitted). “Qualified immunity igpplicable unless the official’s conduct
violated a clearly established constitutional righiid. Courts may “exercise their
sound discretion in deciding which of the two prongs of the qualified immunity
analysis should be addressed first in lighthe circumstances in the particular case
at hand.”Id. at 236.

The Sixth Circuit has adopted the fallmg familiar analysis for determining
whether a right is clearly established:

For a right to be clearly establishéd]he contours of the right must be

sufficiently clear that a reasonalafficial would understand that what

he is doing violates that rightAnderson v. Creightqrd83 U.S. 635,

640, 107 S.Ct. 3034, 97 L.Ed.2d 52B987). “It is important to

emphasize that this inquiry ‘must be undertaken in light of the specific

context of the case, not asbroad general proposition.Brosseau V.

Haugen 543 U.S. 194, 198, 125 S.Ct. 596, 160 L.Ed.2d 583 (2004)

(quoting Saucier 533 U.S. at 201, 121 S.Ct. 2151). “The general

proposition, for example, that an easonable search or seizure violates

the Fourth Amendment is of little help in determining whether the
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violative nature of particulazonduct is clearly establishedshcroft v.
al-Kidd, U.S. , 131 S.Ct. 2074, 2084, 179 L.Ed.2d 1149 (2011)
(citing Saucier 533 U.S. at 201-02, 121 S.Ct. 2151). Thus, “[t]he
relevant, dispositive inquiry ... is whether it would be clear to a
reasonable officer that his condweas unlawful in the situation he
confronted.”Saucier 533 U.S. at 202, 121 S.Ct. 2151 (citiwjson v.
Layne 526 U.S. 603, 615, 119 S.Ct. 1692, 143 L.Ed.2d 818 (1999)).

“We look first to the decisions of ¢hSupreme Court, and then to the
case law of this circuit in determining whether the right claimed was
clearly established when the action complained of occuréaegg v.

Ky. Cabinet for Workforce Dev289 F.3d 958, 964 (6th Cir. 2002)
(citing Black v. Parke4 F.3d 442, 445 (6th Cit993)). “[T]he case law
must ‘dictate, that is, truly compel (not just suggest or allow or raise a
guestion about), the conclusion for every like-situated, reasonable
government agent that what defendaxtbing violates federal law in the
circumstances.’ 1d. (quotingSaylor v. Bd. of Educ. of Harlan Cnty
118 F.3d 507, 515 (6th Cir. 1997)). Plifis bear the burden of showing
the claimed right was clearly establishEderson v. Lei$56 F.3d 484,

494 (6th Cir. 2009).

Clemente v. Vas|®79 F.3d 482, 490 (6th Cir. 2012YWe do not require a case
directly on point, but existing precedent must have placed the statutory or
constitutional question beyond debate Flying Dog Brewery, LLP v. Michigan
Liquor Control Comm’'n__ F. App’x__, 2015 WL 968278, a1 (6th Cir. March 5,
2015) (quotin@l-Kidd, 131 S. Ct. at 2013). The inquigquires the Plaintiff to point

to “controlling authority” or “a robust consensus of cases of persuasive authority” to
demonstrate that the right was clearly establishidlden Village, LLCv. City of

Lakewood, Ohip734 F.3d 519, 529 (6th Cir. 2013).
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A. The Reasonable Suspicion Requirement

The parties agree that the issue presented is whether the Defendants had
constitutionally supportable “reasonable suspicion,” based on ‘“individualized
suspicion of wrongdoing,” of on the job drug use when they made the decision to
order Greer to undergo a urine drug testtarsdispend and discharge him for refusing
that test See Chandler v. Mille’520 U.S. 305, 313 (1997) (“To be reasonable under

the Fourth Amendment, a search ordinamilyst be based on individualized suspicion

® There is no genuine issue of material fact that Plaintiff was terminated in this case for
asserting his Fourth Amendment right to be free from an unreasonable search. The DWSD
had a zero tolerance drug policy that also provided that a refusal to submit to a drug test was
treated as a positive test resulting in termination. DWSD’s counsel confirmed at the hearing
on the motions that DWSD has a policy of zero tolerance for drug use and deems a refusal
to undergo a requested drug screen as a posBuéi. Slaughter also confirmed this DWSD
policy, pursuant to which refusal to take a drug test results in: “Termination. Discipline
leading up to termination.” (Slaughter Dep. 7:12-23.) Plaintiff was aware that his refusal
would result in discharge before he signed his suspension. (Greer Dep. 30:3-10.) And
Plaintiff grieved his “discharge” long befawcCormick finalized his termination. (ECF No.
28-15, Pl.’s Mot. Ex. 14, Arbitration Order at 2, PgID 70%9e Cummerlander v. Patriot
Preparatory Academy, Inc86 F. Supp. 3d 808, 816 (S.D. Ohio 2015) (observing that “the
Supreme Court and the Sixth Circuit have held that public employees cannot be given a stark
choice between asserting a constitutional right and losing their jobs”) itkering v. Bd.

of Educ, 391 U.S. 563, 568, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968) (“If a search is
unreasonable, a government employer cannot require that its employees consent to that
search as a condition of employment.”)). There is no genuine issue of material fact that
Plaintiff's continued employment was conditioned on his consent to submit to the drug test
and his termination was based upon his refuglailch was an automatic positive result and
grounds for termination per the DWSD Human Resource Director, Terri Conerway.
(Arbitration Order at 6, PgID 711.) The Cortejects Defendants’ attempt to analogize this
case taClemente v. Vas|®79 F.3d 482 (6th Cir. 2012), in which the Sixth Circuit held that:
“What is clearly establishad only that public employers may not coerce their employees

to abdicate their constitutional rights on pain of dismissal, and that is not what happened
here.” But that is what happened here.

45



of wrongdoing.”). The parties further agreattthe relevant inquiry in this matter is
limited to the circumstances existing, and the facts known to the individuals who
ordered the search, at the &nie urine test was orderaad Plaintiff was terminated.
This “reasonable suspicion” test, ggoked in the public employer context, was
recognized nearly thirty years ago in this CircuBmith v. Whitg666 F. Supp. 1085,
1089-90 (E.D. Tenn. 1987ff'd 857 F.2d 1475 (6th Cir. 1988) (affirmpdr curiam
following briefing and oral argument “based the reasoning of the district court”):

It is now clear that a urinalysis a search and seizure within the
meaning of the Fourth AmendmektcDonell v. Hunter809 F.2d 1302,

1307 (8th Cir. 1987 National Treasury Employees Union v. Von Raab
816 F.2d 170, 176 (5th Cir. 198T)pvvorn v. City of Chattanoogé47

F. Supp. 875, 879 (E.D. Tenn. 1986)eTHourth Amendment proscribes
only unreasonable searches and seizures. Whether a search is
unreasonable depends on the context within which it takes paee.
Jersey v. T.L.Q469 U.S. 325, 337, 105 S.CG8B3, 741, 83 L.Ed.2d 720
(1985). In the case of searches conducted by a public employer, a
determination of reasonableness reggia balancing of the invasion of

the employees' legitimate expeatas of privacy against the
government's need for supervisioantrol and the efficient operation of

the workplaceO'Connor v. Ortegad480 U.S. 709, 107 S.Ct. 1492, 1499,

94 L.Ed.2d 714, 724 (1987).

The balancing process requires dedmination as to whether the
urinalyses were justified at thémception. The governmental interest in
having a drug free work force to pect and operate the most vital areas
of a nuclear power plant is patendlgvious. This Court and others have
held that drug urinalyses may benducted when there is “reasonable
suspicion.”See Lovvorn v. City of Chattanogdg#7 F.Supp. at 881,
National Treasury Employees Unid@i6 F.2d at 117. The Court rejects
plaintiffs' contention that the defdants could not have had “reasonable
suspicion” with respect to any tfem unless actual observed behavior
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indicated that their job performance was influenced by drugs.
Reasonable suspicion is a lessendénd than probable cause. There is
reasonable suspicion when there imea@rticulable basis for suspecting
that the employee is using illegal drugevvorn 647 F.Supp. at 881.

Put another way, there is reasbleasuspicion when there is some
guantum of individualized suspicias opposed to an inarticulate hunch.
Delaware v. Prouset40 U.S. 648, 663,99 S.Ct. 1391, 1401, 59 L.Ed.2d
660 (1979);Terry v. Ohig 392 U.S. 1, 22, 88 S.Ct. 1868, 1880, 20
L.Ed.2d 889 (1968);0vvorn 647 F. Supp. at 882. Reasonable suspicion
may be based on statements made by other employees and tips from
informants. Even probable cause t&based on informants' tips when

the totality of the circumstances indicates a fair probability of accuracy.
lllinois v. Gates 462 U.S. 213, 238, 103 S.Ct. 2317, 2332, 76 L.Ed.2d
527 (1983). In this case, the deflants had no reason to doubt the
statements of Lieutenant Daniel and other employees. The defendants
even checked out part of the infeation obtained from Daniel insofar

as it was possible to do so withadgmpromising the secrecy of this
investigation. The information which TVA officials had formed an
ample basis for their conclusion that they had reasonable suspicion to
test the plaintiffs.

666 F. Supp. at 1089-90See also Wrightsel678 F. Supp. at 732 (citirgmithand
holding that “reasonable suspicion is a lessendard than probable cause . . . [and
requires] some articulable basis for suspecting that the employee is using illegal drugs.
. . . [and] some quantum of individualized suspicion as opposed to an inarticulate
hunch”) (alterations added). Knox County Educ. Assw Knox County Bd. Of
Educ, 158 F.3d 361 (6th Cir. 1998), the Sixth Circuit applied these principles and
found that the County’s suspicion-based dasging policy “sufficiently limit[ed] the
discretion of the officials administerirtge rule” because thesting was “clearly
based upon a finding of individualized sigspn,” thus “comport[ing] with the
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reasonableness requirement of the Fourth Amendrfiddt.”at 385 (alterations
added).

Plaintiff relies on several cases discussing the concept of “reasonable suspicion”
in the context of criminal stop and detaases. In that context, it has long been
established by Supreme Court and Bigircuit precedent that uncorroborated
anonymous tips, standing alone, cannot forrbidsis for reasonable suspicion to stop
and detain. “Unlike known or identifiechfformants, anonymous tipsters, without
more, cannot be deemed reliabdgarding their allegations.Feathers v. Agy319
F.3d 843, 849 (6tiCir. 2003) (citingFlorida v. J.L, 529 U.S. 266, 268 (2000));
Alabama v. White196 U.S. 325, 329-32 (1990) (holding that an anonymous tip must
be corroborated to some degree by additimucia of reliability to support a finding
of reasonable suspicior§azzi v. City of Dearbor®58 F.3d 598, 605 (6th Cir. 2011)
(“reasonable suspicion requires that a tipdd@ble in its ass&on of illegality, not
just in its tendency to identify a detamate person”) (internal quotation marks and
citations omitted);United States v. Caruther458 F.3d 459, 465-66 (6th Cir. 2006)

(noting that information received from unknown tipsters are especially unreliable

* Notably, none of the illustrative circumstances under which suspicion-based testing was
permitted under the Knox County policy permitted a search based on an uncorroborated
anonymous tip. Indeed, none of the requirements in the policy approkedxnCounty
permitted officials to rely on “tips” of any type. 158 F.3d at 385.

48



because a “tipster who refuses to iderttitpself may simply be making up the story”
and giving anonymous tip “littleveight in the reasonable suspicion calculuS8e
also United States v. Torres34 F.3d 207, 210 (3d CR008) (“The honesty of the
caller, the reliability of his informatiorand the basis of his knowledge are closely
intertwined issues that may usefully ithinate the commonsense, practical question
of whether there is reasonable suspi¢io(internal quotation marks and citation
omitted); United States v. Blacksha®67 F. Supp. 2d 1165, 1172-73 (N.D. Ohio
2005) (citing Feathersand observing that “when an anonymous tip is neither
supported with “indicia of reliability” nor corroborated with police observation, it
cannot provide an officer reasonable scism,” and finding that “[ijn the few
instances when the Sixth Circuit hasyhd] reasonable suspicion predicated on an
anonymous tip, such suspicion has alwagen built upon more than the tip itself”)
(alterations added).

As they did in their motion to dismiss, Defendants suggest that the criminal
search and detainment cases have litlevance in determining what constitutes
‘reasonable suspicion’ to drug test a puldioployee. As the Court noted in its
Opinion and Order denying the motion to dismiss, Defendants themselves rely on such
criminal cases when discussing the reabtnauspicion standard that they submit

should be applied in this casAnd, in fact, these criminalases have informed the
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debate on public emplogedrug testing since the Sixth Circuit affirmed the district
court inSmithin 1988. Smith affirmed without opinion and “based on the reasoning
of the district court,” 857 F.2d 1475 (6thrC1988) (table case), expressly relied on
Terry v. Ohig 392 U.S. 1 (1968), the quintessential stop and frisk case, when
determining the appropriate standard taapelied in the public employee context.
Similarly, in Relford v. Lexington-Fayette Urban County Gp8%90 F.3d 452, 458
(6th Cir. 2004), the Sixth Circuit applied the reasonable suspicion framework,
expressly citingrerry v. Ohioas the basis for the standard, in the context of a Fourth
Amendment challenge to a mandatory dsageen in the public employer context.
Defendants are wrong to suggest that“dearch and detainment” cases have no
bearing on the “reasonable suspicion” inguir the public employee context. The
rationale and holdings of tretop and detain cases hdgekear applicability” in the
public employee contextSge infraat Section I11(C) discussion regarding the clearly
established prong of the qualified immunity analysis.)

As early as 2003, the Sixth Circuit had acknowledged that “[tjhe Supreme Court
had emphasized the importance of esthbig the reliability of anonymous tips in
1990. .. and had re-affirmed that principlgFlorida v. ]J.L., [529 U.S. 266 (2000)],
decided just a few montihefore this incident.’Feathers319 F.3d at 851 (alteration

added). Infact, as the Court noted irpiti®r Opinion and Order, Defendants concede
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that such “tips” cannot stand alone and ninaste some degree of corroboration. The
Sixth Circuit inSmithin 1988 acknowledged the applicabildythis standard in the
context of compulsory urinalysis inglpublic employer context, as did otliederal
district courts at that timeSee, e.g., Armington School Dist. of Philadelphid@67

F. Supp. 661, 666-67 (E.D. Pa. 1991) (ETleonstitutional requisite for the
compulsory urinalysis is reasonable suspicion that plaintiff was under the influence
of drugs or intoxicants. . . Since the ditegt in this case was not to be conducted
pursuant to a random or other suspicionless drug-testing program, the standard of
reasonable suspicion is appropgia . . The suspicion muse directed at a particular
individual . . . . Although the reasonable suspicion standard lacks some specificity,
one court has noted that factors that nfegcethe reasonableness of the suspicion are
(1) the nature of the tip or information; (2) the reliability of the informant; (3) the
degree of corroboration; and (4) other factstabuting to suspicion or lack thereof.”)
(internal quotation marks and citations omitted).

As discussed at lengthfra in Section I11(C), public officials in 2013 had an
obligation to establish the reliability ah anonymous tip before conducting a search
based on the information provided in that tiyen more so when the anonymous tip,
which itself contains insufficient individlidetails, is relayg second hand by a news

reporter with no firshand knowledge of the eventtegedly relayed by the tipster.
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It is beyond debate that in the contexirddbrmation relayed as a tip, the Court must
consider “the nature of the tagnd the degree of corroboration.ft goes without
saying that an anonymous tip, that is orat tomes from a source that is completely
unknown to the public official, lacks any degree of corroboration.

Defendants suggest that the anonymougtihis case that was passed from
Dietz (a news reporter threatening D&/SD with adverse publicity) to Alfonso
should be treated like the anonymous bpweyed by a police dispatcher to officers
in the field inFeathers The Court disagrees. Heathers expressly relying on the
unique relationship between law enforcenwdficers and their dispatcher, the Court
held that the officers were entitled to gfi@d immunity where they relied on, and

were under no obligation tadependently verify, information passed on to them by

*Although the DWSD did not have a suspicion-based testing policy in 2013, as early as 1988,
the Model State Drug Testing Statute provided that reasonable suspicion could be based upon
a “report of drug use provided by a reliable and credible source[] and which has been
independently corroborated.” Evans, Model State Drug Testing in Employment Act
(Pittstown, NJ 1988).See also Ford v. Dow®31 F.2d 1286 (8th Cir. 1991) (police
superintendent cannot require officer to submit to drug testing based on an unsubstantiated
rumor). This is simply a general principle that was too evident even to be questioned as of
September, 2013.

¢ It is undisputed that, other than the anooysitip in this casehere is no evidence
to contradict Plaintiff’'s sworn testimornlgat on September Hhd 11, 2013, he was
assigned to a job in Wyante and did not drive a DWSD van on or near the Hunt
street location, or anywhere near tbBetroit Eastern Market, where the tipster
allegedly obtained his photograplar video evidence. It is also undisputed that the
DWSD had approximately 40-60 similarnsin operation in September, 2013.
(McCormick Dep. 33:8-11.)
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a police dispatcher. “Although this infoation was from an anonymous tipster,
whose information was not sufficient to create reasonable suspiciondibgé¢he
officers knew only what had been repadrtgom the dispatch, and efficient law
enforcement requires—at least for the pugsosf determining the civil liability of
individual officers—that police be permitt¢o rely on information provided by the
dispatcher.” 319 F.3d at 851. No suchtreleship exists here between Dietz and the
DWSD that would justify anyone at DWS#indly relying on his hearsay recitation
of an anonymous tigSee United States v. Co|l@b0 F.3d 130, 135-38 (2d Cir. 2001)
(finding the imputed/collective knowledgeases inapplicable where the person
conveying the information on which the goverent official acts had no “training,
responsibility or authority to make a tdemination of reasonable suspicion”).
Everyone in the decision making chairDMW/SD was aware that Dietz had no first
hand knowledge of the events he desclilad that the source of the tip was
completely unknown and further that theusce was not going to be disclosed and
neither were the alleged videos/photddie DWSD acted on an anonymous tip with
absolutely no corroboration which was clgansufficient to provide them with
reasonable suspicion in this case. That it was funneled to them through a news
reporter does nothing to rewve the unconstitutional tainDefendants’ reliance on

Feathersis misplaced.
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There is no dispute in this case ttted DWSD made no effort to corroborate
or establish the reliability of Dietz’s tip. it undisputed that, &te time that the urine
test was ordered, no onel2VSD was aware of where these alleged videos/photos
were taken, or by whom theyere taken. Despite the fact that Director McCormick
determined that “it would be very diffity] to move anything forward without at
least, you know, being able to view arekghe third-party evidence . . .,” this is
exactly what occurred when Slaughterptigh Walton and Dotsoonrdered the drug
urine test without any degree of corroboration of Dietz’s story. (McCormick Dep.
12:24-13:6.) It is also not irrelevant tcethnalysis that, @he time DWSD received
the “tip” from Dietz, Ms. Albnso was aware that Mr. Dzawas doing an investigative
story on accusations that the DWSD waprioperly handling the problem of running
water in abandoned buildings. Ms. Alforeltegedly was concerned that Mr. Dietz
would “go public” with the uncorroboratetiip about a DWSD driver rolling and
possibly smoking marijuana in his DWSDhvele and she urged Jones to act with
haste to avoid potential public revelationtloé wholly unsubstantiated information.
Jones, in turn, asked Slaughter to act v#lste, which Slaughter did. Of course

avoidance a possible public controversyn@ a justifiable basis for violating an

54



employee’s constitutional rights.

The DWSD insists that it did corroborates “tip” because #y were able to
match up the number that was verballpaged to them with the van that was
assigned to Plaintiff on the alleged daygwestion. That the DWSD was able to
match that number to Plaintiff's van, anduaher determine as they did that Plaintiff
was driving a van bearing that number tihey, does nothing to increase the reliability
of the information on which they acted iaaiding to order the urine test. First, the
reliability of the number as reported mustdpgestioned. It is undisputed that no
DWSD employeeversawphotographic or video evidence of the vehicle number that
Dietz had reported to thewver the phone. Even McCormick and Wolfson, who
claim to have seen “videoiglence” of the reported incident after Plaintiff had already
been suspended pending his terminationndictlaim to have identified or recorded
the number of the vehicle in the videos that they claim to have seen. And Dietz did

not claim to have seen photographic or vidgidence of that number himself and had

" Also as it turns out, although this was adact known to the D\®D at the time and
therefore not something that the Court cansider in evaluating the Defendants’
conduct, the tipster had a personal dispith the DWSD about an alleged $68,000
that he was owed by the DWSD. (Mi#llDep. 12:25-13:20.) The Court does not
consider this testimony in reaching itsotution of the parties’ motions. The
information simply highlights why estalitimg the reliability of an anonymous tip is
essential and what the DWSD may hdearned had they bothered to attempt to
corroborate the tip — that the tipster had a personal bias against the DWSD -
knowledge that might have caused them to question the reliability of the tip.
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to call his source back to obtain, agamly verbally, the vehicle number from him.
This means that the six-digit vehicle numbs relayed verbally éast five or six
different times by five osix different individuals bere it reached Dotson (through
Walton) who actually matcheddmumber he received to the vehicle that Plaintiff was
driving that day. There were 40-60 DWSD vans in service in 2013, each bearing a
six-digit vehicle number.

Even assuming that the number was accurately recorded by Miller, then
accurately verbally conveydxy Miller to Dietz, then acaately verbally conveyed
by Dietz to Alfonso, then accurately vatly conveyed by Alfonso to Jones, then
accurately verbally conveyed by Jones to Slaughter, then accurately verbally conveyed
by Slaughter to Walton and finally acctety conveyed by Walton to Dotson, the
constitutional taint occurred when DW®&DBted on an uncorroborated anonymous tip
in the first place. Eveif DWSD accurately conveyethat tainted information
through its ranks, this does not create theddasia reasonable suspicion in the first
place that a DWSD employee was viatgticompany policy by smoking marijuana
in a company vehicle the morning of Sepbam10 or 11 at the Hunt street location.
Regardless of whether DWSD did a thorojmhof determining to whom a vehicle
bearing the number verbally conveyed to them sixth-hand had been assigned on the

day in question, the constitutional viotatioccurred when the DWSD decided to rely
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on information received through an unatrorated anonymous in the first pla&ee
Hudson v. City of Riviera Beaddo. 12-cv-80870, 2014 WL 1877412, at*9-11 (S.D.
Fla. May 9, 2014) (finding, in the publ@nployer “reasonable suspicion” drug test
context, that factual allegations thaetnployer relied “on the sparse, secondhand
information of an employee without investigating or corroborating the employee’s
claim” sufficiently stateca Fourth Amendment claim).

Defendants suggest that the Court should consider it significant in the
reasonable suspicion analysis that Dietz had “personally possessed or seen
photographic or video evidence corroborating the report.” (Defs. Mot. 14.)
Importantly, there is no evidencetime record that Dietz eveawphotographic or
video evidence of the vehicle number e #vidence that Defendants claim supplied
their “reasonable suspicion.” As discussegra a television news reporter has no
special relationship with the DWSD sutfat his word should be blindly relied upon
by DWSD employees. And while Dietz sn@r may not have reported that he
personally viewed the photos or videdsitindisputed that the DWSD knew that he
was relaying information he had received from an anonymous source. There is no
genuine issue of material fact that the B/witnesses were aware that Dietz had no
personal knowledge of the events depictethose photos or videos. Thus, Dietz’s

tip was only as good as his source, about whom DWSD employees confirmed they
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knew absolutely nothing:

Q: So am | correct in terms of the allegation that there was some
criminal activities, specifically smoking weed or rolling weed or
whatever or anything rests on horedible this guy is; doesn’t it?
Yes.

And we don’t know anything about him?

Yes. No, we don’'t know anything about the guy.

So we don’t know how credible he is, do we?

No.

2O R20OX>

(Slaughter Dep. 33:17-34:7.)

Even viewing the facts, and all reasomaioiferences from those facts, in the
light most favorable to the Defendanise evidence demonstrates that the DWSD
failed to corroborate the anonymous tipfr®ietz and acted without constitutionally
supportable individualized suspicion wheardered Plaintiff to undergo a drug test

and terminated him for refusing. As McCock the Director of the DWSD, testified

8 Defendants suggest that the fact that McCormick and Wolfson actually viewed portions of
the video enhances the reasonable suspicitastdhe Plaintiff. However, it is undisputed

that Plaintiff had already been suspended with a recommendation of termination for refusing
the drug tesbefore McCormick and Wolfson allegedly viewed portions of the videos.
Additionally, McCormick testified emphatically that she viewed a white DWSD vehicle in
the video and it is undisputed that Plaintiff was driving a dark blue DWSD vehicle.
McCormick also testified that the video svahot through the dmv’s side window (Mr.

Miller testified he shot his video through the windshield looking down on the vehicle) and
McCormick could not independently verify the number of the vehicle from the video she
saw, nor could she determine whether the driver was black or white. (McCormick Dep. 33:2-
34:6.) Thus, not only was the claimed “viewing” of the video evidence by McCormick and
Wolfson subsequent to the underlying constnal violation, but the evidence of that
viewing is fraught with genuine issues of nratkfact. Indeed, if anything, the subsequent
viewing of the video as described by McCormick and Wolfson, which depicted a white van,
an unrecognizable black male and a number that neither of them recalled noting, should have
caused them to question the credibility of the anonymous source.
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in her deposition, it would be difficult tnove forward against anyone at the DWSD
without the photographic or video evidencedoroborate the tipYet this is exactly
what the DWSD did when it required Plaffito undergo a drug urine screen and then
terminated him for his refusal to comply.

Plaintiff has carried his burden on his cross-motion for partial summary
judgment to establish, even viewing the facts in the light most favorable to the
DWSD, that no reasonable juror could clole that the DWSD had constitutionally
supportable individualized reasonable suspicion when it ordered Plaintiff to undergo
a drug test and terminated him for refusing violated Plaintiff's Fourth Amendment
right to be free from an unreasonable search.

B. The Special Needs Safety Exception to the Reasonable Suspicion
Requirement Does Not Apply In This Case

Defendants suggest that they did neéa “reasonable suspicion” to test the
Plaintiff based on the “safety-sensitive” natafélaintiff's job. The Supreme Court
has held that the reasonable susgmicirequirement generally applied when
government employees are required to ugdeesting for drugs and alcohol can be
relaxed when the employee is engagetkitain “safety-sensitive” positions, which
present “special needs” that justdydiminished expectation of privacytee Nat'l
Treasury Employees Union v. Von Ra&80 U.S. 656 (1989) argkinner v. Railway
Labor Executives’ Ass,;M89 U.S. 602 (1989). The exception has been limited to

59



those professions that involve employe&swassume “duties fraught with such risks

of injury to others [and themselves] teatn a momentary lapse of attention can have
disastrous consequenced?énny v. Kenned®15 F.2d 1065, 1067 (6th Cir. 1990)
(quoting Skinne). The exception has been extended to categories of employees that
fall within this descriptioni.e. police and firefighters, stoms and border agents, etc.
Importantly, and dispositive here, the SupegBourt and the Sixth Circuit have made
clear that such drug-testing programsst be known to employees and must be
subject to specific procedures to avoid indiscriminate application of the test:

Although Von Raaband Skinner generally validate urinalysis for
individuals in the categories of phiffs here, it by no means necessarily
follows that all of the protections dfe fourth amendent have thereby
been fully satisfied regardless ofetlintegrity of the test and of the
manner and means by which the testveigi So much is apparent in the
language of Justice KennedyVion Raabwhere he observed that the
intrusion of the drug-testing program challenged there was defined
narrowly and specifically, particaifly since the employee subject to
testing “knows that he must take agtest, and is likewise aware of the
procedures the [CustontSgrvice must follow in administering the test.
A covered employee is simply not subject ‘to the discretion of the
official in the field.”” Von Raab109 S.Ct. at 1391 (quotir@amara v.
Municipal Court 387 U.S. 523, 532, 87 S.Ct. 1727, 1732-33, 18
L.Ed.2d 930 (1967)kee also Skinnet09 S.Ct. at 1422 (“In light of the
limited discretion exercised by d@hrailroad employers under the
regulations . . . we bele that it is reasonabte conduct such tests in
the absence of a warrant or reasdeasuspicion that any particular
employee may be impaired.”).

Penny 915 F.2d at 1067-68.
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Defendants’ revisionist attempt to ndivthis case within the special needs
safety exception fails. Itis undisputedtin 2013, the DWSD had no systematic and
uniformly applied safety-sensitive testingpgram in place. Eveifithe Court were
to conclude that a construction inspectartfee DWSD fits the type of profession in
which the exception has been constitutionapplied, e.g. nuclear power plant
workers, police officers, border patrol agerfirefighters, bus drivers, there is no
genuine issue of material fact that Plaintiff in this case was singled out based on an
anonymous tip and required to undergtreasonable suspicion” drug test. No
reasonable juror could conclude that Riffiwas asked to undgo the drug test based
upon some systematic and uniformly apghbafety sensitive testing program because
there is no evidence that the DWSD hachsa program in place and the evidence is
undisputed that Plaintiff was asked to urgaea urine drug seen based upon alleged
“reasonable suspicion” of drug use.

C. Plaintiff's Right to be Free From This Unreasonable Search Was
Clearly Established in 2013

Defendants insist that even if they violated Plaintiff’'s constitutional right to be
free from an unreasonable searthey are protected by the doctrine of qualified
immunity because it was not clearly ddtshed in 2013 thaheir condutviolated
Fourth Amendment standards for suchea§onable suspicion” search in the public
employer context. Defendants, in a reéddimg of Supplemental Authority, suggest
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that the Supreme Court’s decision\ihite v. Pauly U.S. , 137 S.Ct. 548,
551 (2017) has changed the analysis ottharly established prong. (ECF No. 37,
Supplemental Authority.) But subsequent Sixth Circuit cases interprietoty
confirm that the case, while a strong remmidecourts not to define constitutional
rights at too general a level, has not chahnitpe clearly established analysis in any
profound way. It remains the law that thereed not be a case specifically factually
on point to alert a government official to the fact that his conduct is beyond the
bounds of constitutional tolerance:

Law-enforcement officers enjoy qualii@nmunity from suit when their
conduct “does not violate clearly eslighed statutory or constitutional
rights of which a reasonable person would have knowthite v. Pauly

— U.S. , 137 S.Ct. 548, 551, 196 L.Ed.2d 463 (2017) (quoting
Mullenix v. Luna, — U.S. —3236 S.Ct. 305, 308, 193 L.Ed.2d 255
(2015)). In evaluating whether Defendants violated King's clearly
established rights, even though weegKing all reasonable inferences,
we consider “only the facts thatere knowable to” Defendantisl. at
550. And it is a “longstanding princlthat ‘clearly established law’
should not be defined ‘atragh level of generality.’ 1d. at 552 (quoting
Ashcroft v. al-Kidgd 563 U.S. 731, 742, 131 S.Ct. 2074, 179 L.Ed.2d
1149 (2011)). Rather, “the clearly established law must be
‘particularized’ to the facts of the casdlbid. (quoting Anderson v.
Creighton 483 U.S. 635, 640, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987)).
“Otherwise, [p]laintiffs would be db to convert the rule of qualified
immunity . . . into a rule of viually unqualified liability simply by
alleging violation of extremely abstract rightkid. (quotingAnderson

483 U.S. at 639, 107 S.Ct. 3034).

King v. Harwood _ F.3d__, 2017 WL 1130881, at *1Q@{&ir. March 27, 2017). In
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the next breath, the Sixth Circuit karwoodthen relied on several long standing
general principles of Fourth Amendmentlghat provided sufficient clarity on the
facts of that case to deny the government officials qualified immunity:

That said individuals have a clearly established Fourth Amendment
right to be free from maliciouprosecution by a defendant who has
“made, influenced, or participated the decision to prosecute the
plaintiff” by, for example, “knowingly or recklessly” making false
statements that are material t@ throsecution either in reports or in
affidavits filed to secure warrants.

Id. (emphasis added).

The Sixth Circuit alsanterpreted and applidéaulyin Arrington-Bey v. City
of Bedford Heights  F. App’x__, 2017 WL 729730, at *3 (6th Cir. Feb. 24, 2017),
reaching the opposite conclusion regardirgdlarity of the right at issue there:

“[C]learly established law” may ndie defined at sucta high level of
generality.”Ashcroft v. al-Kidd563 U.S. 731, 742, 131 S.Ct. 2074, 179
L.Ed.2d 1149 (2011). It must be neo“particularzed” than that.
Anderson v. Creightql83 U.S. 635, 640, 107 S.Ct. 3034, 97 L.Ed.2d
523 (1987)see Hagans v. Franklin Cty. Sheriff's Offi6@5 F.3d 505,
508-09 (6th Cir. 2012). The Supremeutt recently reminded us that a
plaintiff must identify a case withsamilar fact pattern that would have
given “fair and clear warning tdfacers” about what the law requires.
White v. Pauly— U.S. , 137 S.Ct. 548, 552, 196 L.Ed.2d 463
(2017) (quotation omitted). The distriurt, we noteglid not have the
benefit of Pauly. But we do, and accordingly we must follow its lead.
Immunity protects “all but the pinly incompetent or those who
knowingly violate the law.”ld. at 551 (quotation omitted). The
“dispositive inquiry . . . is whether it would be clear to a reasonable
officer that his conduct was unlawful the situation he confronted.”
Saucier v. Katz533 U.S. 194, 202, 121 S.Ct. 2151, 150 L.Ed.2d 272
(2001).
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Arrington-Bey has not pointed to, and we have not found, any case like

this one—a case showing to “all but the plainly incompetent” that the

officers at the scenenmediately needed t@sk medical treatment or

that the jailers had to do the same once he arrived at the prison.

2017 WL 729730, at *3.

Paulydid not change the law, it merely reaffirmed that the “dispositive inquiry
.. . iIs whether it would be clear toeasonable officer that his conduct was unlawful
in the situation he confrontedArrington-Bey 2017 WL 729730, at *3 (citing
Saucier 533 U.S. at 202)Paulydoes not require that a plaintiff now identify a case
directly factually on point if existing pcedent places the statutory or constitutional
guestion beyond debate.

It is Plaintiff’'s burden to establish that the law placing Defendants’ actions
beyond the realm of constitutionally persilde conduct was clearly established at
the time. Here, Plaintiff has pointed tosemal cases that would demonstrate to “all
but the plainly incompetent” public offigi that they needed, but did not possess,
sufficient evidence of individualized reasor@buspicion in this case. It was clearly
established in this Circuit in $&mber, 2013, at a minimum throug§mith Knox,
Terry, J.L, FeathersandCaruthersthat public officials inthe employment context
could require reasonable suspiciostiey only on a finding of individualized
suspicion of wrongdoing and that such o#iisi had an obligation to establish the

reliability of an anonymous tipefore conducting a reasonabllspicion search based
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on the information provided in that tip. vitas clearly established that relying on an
uncorroborated tip, phoned in by a news reggrawho had not peosally observed the
facts he relayed but claimed to possess photographic or video evidence (which he
refused to disclose) of those facts, evidethnat was supplied to the news reporter via
cell phone by an anonymous source (whonrdfased to disclose), without any
attempt to corroborate the reliability of ttye, would violate the Fourth Amendment.
Defendants suggest that the right heses not clearly established because
Plaintiff was in a “safety sensitive” public pten, not in a law enforcement situation,
and that therefore the cases clearlialeisshing the constitutional dimensions of
reasonable suspicion in the law enforcenoemtext cannot inform an official in the
public employment context of what constés “reasonable suspicion.” The Court
disagrees. The Supreme Cothre Sixth Circuit and othéederal circuit and district
courts, as well as numerous state cotse all drawn on theeasonable suspicion”
standard developed in the law enforcentanmttext to resolve drug testing issues in
the public employer contextSmith v. Whitequoted at lengtlsupra expressly
adopted the reasonable suspicion standard for application in the public employer
context, as didRelford supra and explicitly defined thagtandard with reference to
its development in the law enforcement e@xtitspecifically relying on the classic stop

and frisk case oferry v. Ohig and directly adopting the standards from that context
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as they relate to reasonable suspici@edan anonymous tips: “[T]here is reasonable
suspicion when there is some articulabésis for suspecting that the employee is
using illegal drugs. Put another way, themneasonable suspicion when there is some
guantum of individualized suspicion as opposed to an inarticulable huSahith

666 F. Supp. at 1090. The Sixth Circuit affirmed the district co@mith see Smith

v. White 857 F.2d 1475 (6th Cir. 1988) (based on the reasoning of the district court),
and in Penny suprg Judge Wellford in his concurring opinion cited the Sixth
Circuit's Smith decision as an example of a case that defines the constitutional
standards for reasonable suspiciotingsan the public employer contextenny 915

F.2d at 1071 (Wellford, J. concurring).

Defendants suggest that the Supreraar€and the Sixth Circuit may perhaps
apply some type of hybritest in the future wheréhe basis for the search is
reasonable suspicion but the test is regfliin the public employer context. In
support of this suggestion, Defendantl/ ren those cases that have authorized
suspicionless testing in the context desasensitive public employment. The Sixth
Circuit made clear ilPennythat a public employer who intends to subject its
employees to random suspicionless testisg®n the safety sensitive nature of their
work, “must narrowly and specifically define its drug testing program so that the

employees subject to subdssting both know that they are subject to such random
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testing, and, more importantly, are awaféhe procedures the City must follow in
administering the testing program.” 915 F.2d at 1069 (c\imgRaab109 S. Ct. at
1391) (Martin, J. concurring). As discussaabra the DWSD did not have a
suspicionless testing policy (indeed they did not even have a published reasonable
suspicion policy) and they did not purptwtrely on such a random testing program
when they terminated the Plaintiff foefusing an alleged “reasonable suspicion”
demand for testing. Defendants cite nthauty for the proposition that the Supreme
Court or the Sixth Circuit would accephd apply the diminished constitutional
protections found tolerable in cases ltkennerandVon Raalto a search based on
individualized suspicion of wrongdoing and not on a suspicionless testing policy made
known to employees. Indeed, to do wmuld gut the reasonable suspicion
requirement altogether and would strigsgigionless testing of the constitutional
protections required byon RaabSkinnerandPenny

Defendants in this case concedeattithe tip they received required
corroboration. They cite no authoritpr the proposition that the degree of
corroboration required for a search based on reasonable suspicion is something less
than that required in &éhlaw enforcement context due to the nature of public
employmentin general. Yégon RaalandSkinnerclearly established that reasonable

suspicion is not a constitutional floor andttBuspicionless testing is constitutionally
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permissible in certain recognized contex@sit Defendants in this case did not act in

that context and cannot reinvent the basis for their search now. The DWSD did not
have a suspicionless testinglicy and did not purport to aptirsuant to such a policy
when requiring the Plaintiff to submit to a drug test. If the DWSD was concerned
about its employees being on the road under the influence of drugs, they should have
adopted a suspicionless drug testindiggyothat may or may not have passed
constitutional muster under the principles announc8#imerandvon Raaland the

like. Butthe DWSD had no such policy ahey cite no authority that would require

the conclusion that the law governing efendants’ conduct in ordering a drug test
based on reasonable suspicion was not clearly established because of unsupported
conjecture that the Suprer@urt or the Sixth Circuitnight one day conclude that

the reasonable suspicion standard neggiindividualized suspicion of wrongdoing,
which the Supreme Court and the Sixth Girtave determined apply in the public
employer context, can be overriden by sg@eeral corporate concern, not announced

to employees in the form of published policy, about safety. The Defendants cannot
claim there is an absence of clgaestablished law by hypothesizing some
unrecognized and legally unfounded hybrid extension of existing precedent.
Defendants in essence arghat some lesser quantum of reasonable suspicion was

required of them here becaudehe safety sensitive nature of the Plaintiff's job. But
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this was not the basis for the testhis case and Defendants had announced no such
policy to its employees. DWSD's after treet assertion of theeed for some degree
of “suspicionless testing” that was ragfined in any DWS[policy and not made
known to DWSD employees lacks the vergtections that were deemed essential in
Von RaabandPenny DWSD did not have a susmaless drug testing policy and
we are not called upon to evaleas constitutionality. Nor are we obligated to issue
an advisory opinion on the subject. “Pldiinvas not selected for urinalysis testing
according to a random or routine drug program which guarded against discriminatory
or arbitrary selection of employees totbsted. Consequently, . in the absence of
uniform or systematic random selectioreaiployees subject to drug testing, we will
allow the Government to enforce drugtieg where the employees are chosen ‘only
on the basis of a reasonable suspiciofoid v. Dowd 931 F.2d 1286, 1291-92 (8th
Cir. 1991) (noting that “the routineature of particular plans i'wvpn Raaband
Skinnef guarded against their arbitrary dpption to tested employees,” and
observing that those cases “contrast shanpitti the situationvhere an employee is
singled out for an individualized test not required by an established plan or policy in
which case the constitutional minimum is reasonable suspicion).

The Court concludes that it was cleagbtablished in this Circuit in 2013 that

a government official acting in the public employer context, even a plainly
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incompetent government official, would harewn to look to the clearly established

law developed in the law enforcemewintext and the public employer context to
determine whether he or she had sufficient reasonable suspicion, based on
individualized suspicion of wrongdoing, to require an employee to undergo a drug
screen. In fact, it is clear from the testimony of the DWSD officials that they were
aware that this standard governed themduct and each of them testified that they
wanted, but were unable, to obtain gietographic evidence allegedly captured by

an anonymous individual, about whose doéidy they conceded they knew nothing.

Had Defendants examined that clearly elsthed law, it would have informed even

the most incompetent of them thaetbonstitution prohibited relying on a second
hand recitation of facts fromreews reporter, that describevents not observed first
hand but learned from an anonymous source whose identity would not be disclosed
and thus whose credibility could not be determined.

Even viewing the facts in the light mdstvorable to the Defendants, i.e. that
Defendants received a call from Dietz icating that he had received photographic
evidence from an anonymous source tn@@WSD employee in a DWSD vehicle
bearing the vehicle number 38118 was rolling a marijuana cigarette, Plaintiff has met
his burden and presented sufficient evidenegttie law clearly established that the

Defendants acted on insufficiently relialsdormation in requiring the Plaintiff to
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surrender his Fourth Amendment rights on thoé&trmination. It is undisputed that
the DWSD employees were aware that Dietz had no first hand knowledge of the
events he was reporting, that he ywassing on information received from a source
whom he refused to disde and possessed only photogrdpbis that source that he
also refused to disclose. Slaughter, wlainak to have spoken directly with Alfonso,
testified that the entire basis for th@asonable suspicion was what was observed and
allegedly photographed by an individwddout whom the DWSD knew absolutely
nothing. (Slaughter Dep. 33:17-34:7.) Nther DWSD testified differently and no
DWSD employee claims to have obtainée vehicle numbidased on personally
viewing the photographic or video evidendée “corroboration” that the Defendants
claim to have performed, i.e. taking thehicle number verltig reported to them
second hand from Dietz, passing it througresal DWSD employees and ultimately
matching it to Greer, assumed the reliabitifythe very uncorroborated information
on which they relied. Corroborating thecorroborated certainly cannot suffice to
meet the constitutional requirements of reabtmsuspicion. No further inquiry was
ever made of Dietz to determine whetherhad actually even viewed the vehicle
number himself (which it turns out he had)rmtif he had simply relied on the verbal
recitation of the number from his anonymaairce (which it turns out he had).

Surely the DWSD employees cannot fulfill their constitutional duty by simply failing
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to ask the most rudimentary and essérgigestions and then seek the cloak of
qualified immunity.

The Sixth Circuit has confirmed the principle that “officials can still be on
notice that their conduct violates establdlav even in novel factual circumstances.”
Baynes v. Cleland@99 F.3d 600, 611 (6th Cir. 2015) (citiHgpe v. Pelze536 U.S.

730, 739 (2002). The Court concludes that clearly established law placed the
unconstitutionality of Defendants’ conduct beyond debate and that no reasonably
competent officer would have requiredaiptiff to undergo a drug test or face
termination based solely on the uncorrobedatnonymous tip relayed by Dietz in this
case.

D. Genuine Issues of Material FacRemain on the Issue of the Personal
Involvement of Certain Defendants

If multiple government officials are allegewmhave violated a plaintiff's Fourth
Amendment rights, each offadis conduct mugbe analyzed individually, and only
those officials who had sufficient persomalolvement in the constitutional violation
can be held liable. “Each defendant’®lidy must be assesdendividually based on
his own actions.”Binay, 601 F.3d at 650. The issuepdrsonal involvement is a
legal determination to be made by theu@. But when that determination is
dependent on genuinely disputed materiakfabibse facts must be determined by the
trier of fact. Only then, based on thoaettial determinations, céme Court make the
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legal determination regarding edgafendant’s personal involveme8ee McKinney
v. Lexington-Fayette Urban County GQBb1 F. App’x 449, 462-68 (6th Cir. 2016)
(unpublished) (finding district court’s deadn to defer ruling on qualified immunity
pending further factual development regagdthe individual officer's subjective
beliefs was sufficiently individualized).

Plaintiff has established a Fourth Ameredrtwiolation, and has established that
the law prohibiting the search was clearliaéfished at the time, entitling Plaintiff to
summary judgment on the issue of liability and requiring denial of Defendants’
motion for summary judgment. However, gtiens of fact remain regarding which
Defendants had sufficient personal involvartia the constitutional violation to be
held liable under § 1983. These questions of fact are created by the Defendants’ own
inconsistent testimony, which preclude theurt’s legal determation of personal
liability at this stageWarren v. Bd. of Educ. Of City of St. Lquz®0 F. Supp. 2d
1053, 1063 (E.D. Mo. 2001) (holding that “although the question of reasonableness
[of the suspicion that employee was using drugs] is one for this Court to ultimately
make, the jury must hear the underlyifagts and determine those”) (alteration
added).

Jones testified that DWSD policy required Plaintiff's supervisor, Dotson, to

make the final call whethdo require the drug test or not. Dotson, who signed
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Plaintiff's suspension, maintains thheé had no idea whahe facts were that
supported the request for the test and Heatvas carrying ouslaughter’s order.
Walton, who also signed Plaintiff's suspearsilikewise testified that Slaughter had
the authority to make the call and instied Walton, without ever supplying the
underlying facts, to order Dotson to order Ri#fito take the test. Slaughter testified
that he had no authority to order the tst that Dotson was responsible for making
the final call.

At one pointin his deposition, Dotson réed that “at some point [Walton] did
mention that there was a complaint madibere was supposedly a video of himin a
vehicle smoking marijuana or — so Ralphswasked to go to the clinic at once.”
(Dotson Dep. 9:25-10:19.) BWalton emphatically stated at least three times in his
deposition that he was never given the infation regarding Diet® call, i.e. he was
never advised of the allegation that Gneas on video rolling or smoking marijuana,
at any point before the suspension waggiand only learned of those allegations
“way later into the case.” (Walton Dep:.15-20; 8:7-11; 11:2-8; 12:2-6.) Walton
specifically testified, when asked whetlsaughter told him about a phone call from
Dietz or an alleged report, that he hadlmn told anything dhat nature before he
suspended him for his refusal to report fertidsst. (Walton Ded.2:12-13:7.) Infact,

Walton testified that when Greer asked kny he was being sefdr a test, Walton
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replied: “I don’t have thegason why. . . . | was justformed by security to send you
to the clinic.” (Walton Dep. 14:1-6.) Thof course calls into question whether
Dotson’s testimony that Walton “mentionecthhere was a complaint made,” and
Dotson’s further statement that “theresrsupposedly a video of Greer in a vehicle
smoking marijuana,” suggests that Dotson learned of the \Wdfwehe ordered
Greer to report for the drug test and suspdridehis refusal.In any event, Dotson
never offered any detaikgarding how he came to learrthfe video” or what details
the video allegedly contaideor how it came into existence or how it came to the
attention of the DWSD. In the end, Dotstestified that he did not want to sign
Greer’'s suspension because he “didn’t urtdesand [] really had nothing to do with
the reason for the suspension.” (DotsopDir:1-4.) He acknowledged that at the
time he issued the suspension he wasam@re of any evidence that Greer was in
possession of or under the influence oy dlegal drug. (Dotson Dep. 17:5-11.)
Because Dotson and Walton both admiti@ having no understanding of the
detailed facts underlying the alleged reasb@auspicion for ordering the test, any
suspension by them on these facts wdwdde clear constitutional infirmities even
apart from the unreliability of the tip from €. Jones states that no one consulted
him when the final decision to test wasen made but Slaughter states that he

compiled his report for Jonesipproval. And Jones, whas Slaughter’s supervisor,
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testified that he formed the opinion, basedorty some years aspolice officer, that
there was reasonable suspicion to test. Réealof these disputed factual issues are
necessary to inform the Court on the es&if each of these Defendant’s personal
involvement in the constitutional violation.

Plaintiff has carried his burden tordenstrate the personal involvement of
McCormick, who made the final decisionteErminate the Plaintiff based upon his
refusal to undergo the drug screen. Hoere a determination of the personal
involvement of Defendants Jones, SlaeghWWalton and Dotson, and hence their
individual liability under § 1983nust await the determination of disputed facts by
a jury, which also will be charged wittetermining Plaintiff's damages.

IV. CONCLUSION

For the foregoing reasons, theo®t DENIES Defendant’'s Motion for
Summary Judgment, GRANTS IN PART Plaintiff's Motion for Partial Summary
Judgment on Liability, and will issue a pre-trial Scheduling Order within the next
week.

IT IS SO ORDERED.
s/Paul D. Borman

PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

Dated: April 10, 2017
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CERTIFICATE OF SERVICE

The undersigned certifies that a copytlod foregoing order was served upon each
attorney or party of record herein by electronic means or first class U.S. mail on April
10, 2017.

s/Deborah Tofil
Case Manager
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