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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

REHAB SOLUTIONS, INC.,
Plaintiff, Case No. 14-cv-13651

V. UNITED STATES DISTRICT COURT JUDGE
GERSHWINA. DRAIN
ST. JAMES NURSING & PHYSICAL
REHABILITATION CENTER, INC., UNITED STATES MAGISTRATE JUDGE
MoNA K. MAJzOUB
Defendant.
/

OPINION AND ORDER DENYING PLAINTIFF 'S
MOTION FOR SUMMARY JUDGMENT [33]

|. INTRODUCTION
On September 19, 2014, Rehab Solutions, [fiRehab Solutions” or “Plaintiff”),
commenced this breach of contract action regjabt. James Nursing & Physical Rehabilitation
Center, Inc. (“St. James” or ‘@endant”), alleging that St. Jam&iled to pay certain invoices
for services rendered by Rehab Solutidgee Dkt. No. 1. Presently before the Court is Rehab
Solutions’ Motion for Summary Judgent [33]. This matter is fiy briefed and a hearing was
held on August 18, 2015. After reviewingethecord in its eirety, the Court willDENY Rehab
Solutions’ Motion [33]. The Court’s Opinicand Order is set forth in detail below.
[Il. BACKGROUND
St. James is a Michigan corporation withprincipal place of business in Michigasee
Dkt. No. 1 at fL. St. James is a nursing facility that pd®s nursing care and services, including
physical therapy to the sick and elder§ee id. at 1 6. Rehab Solutions is a North Carolina
corporation with its principal pce of business in North Carolirfeee id. at 2. Rehab Solutions

provides physical, occupational and speech therapy services in nursing fagédiesat 1 5.
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A. The Agreement

On October 24, 2013, Rehab Solutions and St. James entered into a one-year outsourcing
Therapy Services Agreement (“the Agreemen®e Dkt. No. 1-2 at 1. The Agreement
automatically renewed for successive one-yeardaermess either party likeered written notice
to the other of intent not to renew at lethsrty days prior to the end of each teieeid.

Per the terms of the Agreement, Rel@ablutions was to provide St. James with
“specialized therapy servicesticluding physical therapy, occup@nal therapy, and speech and
language pathologySee Dkt. No. 1-2 at 2. The Agreement indicates that the scope of the
services provided by Rehab Solutions includedongst other things, “accurate CPT coding and
ICD-9 identification on service s submitted to the billing officedind a requirement that Rehab
Solutions “[p]rovide all requiretherapy billing information tahe business office per the terms
of the contract[.] Dkt. No. 1-2 at 10.

The Agreement further indicates that Relolutions was to beompensated by St.
James “for services rendered during each catemdath according to invoices submitted to [St.
James] by Rehab Solutionsd. at 3. The Agreement required that Rehab Solutions “be paid in
full within 30 days after each invoice is submitted by Rehab Solutions to [St. Jaide3he
invoices were required to “reftt the Schedule of Rates agréedy Rehab Solutions and [St.
James]ld. (referencing Dkt. No. 1-2 &-9 “Exhibit A-Fee Schedule”).

The Agreement also contained the followingyision outlining an appeals procedure in
the event that Rehab Solutions claimed and received payment from St. James for service that was
later disallowed, denied oraaptured by a third-party:

In the event Rehab Solutions claims and receives payment from [St. James] for

service, reimbursement for which is latesaliowed or recapted in part or in

full by the federal, state or local governrhesr other third party payor, including
without limitation the Medicare or Micaid programs, and where such



disallowance or recapturederectly attributable to thacts or omissions of Rehab

Solutions, its employees or contractors, Rehab solutions shall promptly refund

the disallowed or recaptured amount, jpoesgly received by Rehab Solutions to

[St. James] upon final resolution (by tHiscal intermediary, carrier, or, if

appealed, by final administrative judicial determination)][.]

Dkt. No. 1-2 at 14.1! However, the Agreement indicatéisat Rehab Solutions would only
refund the disallowed or recaptured amount onlthd denial is based on a finding that “[t|he
services were not medically necessary; . . . [tjhe services were otherwise not covered services
under polices and the rules of any applicable matnprogram; or, . . . [tlhe services were not
supported by timely and complete invoices and other necessary documentation of dalaim.”
194.1.1-4.1.3. After Rehab Solutions provided a refiamch claim, the Agreement contained a
procedure for Rehab Solutionsdappeal the disallowed claird. at §94.2—4.2.2.

St. James was required by the Agreemenprtivide notice to Rehab Solutions with
respect to denied claimSee Dkt. No. 1-2 at 4.3. Specifically, the Agreement indicates that
“[iIn order to timely appeal denied claims, Rbh&olutions requires noitfation and receipt of
the detailed remittance advice and UB04 for regglevithin 14 calendar days of the ‘paid date’
on the remittance adviceld. at 14.3.1. If St. James did not notify Rehab Solutions “of such a
claim denial . . . disallowance or recapturereguired [in the Agreement], Rehab Solutions
[was| entitled to receive and retain full paymeftsuch claim rom [St. James] and [had] no
obligation to refund or reimburse any portion of such claim to[St. Jamies §t 14.3.2.

Per the terms of the agreement either party could terminate the Agreement if either

materially failed “to comply with any of the bations, liabilities or undertaking assumed by

such party under this Agreemeifidllowing a stated period of written noticgee Dkt. No. 1-2 at

! The Agreement specifically notes that “without limitation, Rehab Solutions shall have no obligation to refund or
reimburse in any instance where Rehab Solutions has committed no act or omission givindiseéoteance or
recapture but an act or omission of [fames] or a third party results irsaliowance or recapture[.]” Dkt. No. 1-2
at14.1.



1 1. However, Rehab Solutions couldrngnate the Agreement “immediatelyipon the
occurrence of, amongst other thingse “failure of [St. Jame® pay compensation as provided
for herein.”ld. The Agreement also contained a chatéaw provision ndicating it was tdbe
governed and construed in accordance wighlalwvs of the State of North Carolinéd: at 116.

B. The Dispute

Rehab Solutions began providing services at St. Jaiaahty in October of 2013, and
provided invoices for serviceendered through September 2084e Dkt. No. 1-5 at 7-17.
Rehab Solutions asserts that it provided Sme¥awith “the necessary information to seek
reimbursement from third-party payors fdéine services rendered by Rehab Solutions|,]”
including, ‘inter alia, therapy and service logs, ICD-9 ceder medical treatment diagnoses, G
codes, change of therapy and information réigg the onset, star and end dates of cdd&t’

No. 33 at 13 (citing Dkt. No. 33-5 at #{19-10Affidavit of Brandy Shumaker”).

Nevertheless, Rehab Solutions asserts $tatlames did not pay Rehab Solutions for
services rendered from October 2013 through April 2@dDkt. No. 33 at 14 (citing Dkt. No.
33-4 at 710 “Affidavit of Donald R. Tesner”). RebaSolutions claims that it made numerous
attempts to collect past-due amounts untieiht a demand letter to St. James on May 14, 2014,
requesting that St. James immeseiatpay all past-due invoicekl. (citing Letter from Emily A.
Shupe, Counsel for Rehab Solutions, to Admiatst of St. James (May 14. 2014) (Dkt. No. 1-
3)). Rehab Solutions further asserts that “Shekadid not pay those ines, but it represented
that it would work towards a payment plan floe outstanding invoices Rehab Solutions would
continue to provide seises at its facility.”ld. (citing Dkt. No. 33-4 at 10).

Accordingly, Rehab Solutionstates that it kept providing services while the parties

“attempted to negotiate a payment plaDKRt. No. 14 (citing Dkt. No. 33-4 at §1). Rehab



Solutions argues that “St. James never raisgdssoues with the senes rendered, the amounts
of the invoices, or the third-pgrpayor reimbursement informatiorid. To the contrary, Rehab
Solutions claims that “H. RogeMali, a principal of St. Janse inquired if Rehab Solutions
would replace the current therapy service ptewiin another one M& skilled nursing
facilities.” Id. (citing Dkt. No. 33-4 at 13-14, 1b).

Rehab Solutions acknowledges that “Sinmda did make some payments towards the
past-due invoices during the partieggotiations in the summer @014. Dkt. No. 33 at 13
(citing Dkt. No. 33-4 at 11, 11). However, Rehab Solutions is adamant that “at no time did
Rehab Solutions ever inform St. James that these payments constituted a full payment of its debt
to Rehab Solutions.1d. (citing Dkt. No. 33-4 at fL1). Thus, Rehab Solutions claims that
“[d]espite the initial progress towards repagmh St. James again became delinquent in its
payments[.]"ld. at 14-15 (citing Dkt. No. 33-4 at1P).

On August 29, 2014, Rehab Solutions sent She3aa letter in which it informed St.
James that, unless certain conditions were nmmetuding payment of the then-outstanding
balance of $265,763.93, Rehab Solutions would terminate the Agreement effective September
12, 2014.See Dkt. No. 33 at 15 (citing Letter dm Emily A. Shupe, Counsel for Rehab
Solutions, to Administrator of St. James (Aug2@t 2014) (Dkt. No. 1-4)). Still, Rehab Solution
contends that St. James did not pay portion of the outstanding balante. (citing Dkt. No.

33-4 at 1L3-14). Accordingly, Rehab Solutions states that it terminated the Agreement pursuant
to Section 1(d) on September 12, 203k id. (referencing Dkt. No. 1-2 at%).

St. James gives a different account of te&tionship between the parties. St. James
emphasizes that Rehab Solutions “weguired to record in a ‘Therapy Log Bookhe nature of

the services rendered anc tfesident for whom said services were providedkt. No. 44 at 6.



(emphasis in original). According to St. Jand&kehab Solutions “[iimmediately . . . began
defaulting on its obligation to accurately record and document the services that they had
provided to St. James’ relmnts in the Therapy Logsld. Specifically, St. James argues that
Rehab Solutions “refused to remit payment prediousade back to St. James, or alternatively,
apply such payments to other amounts due and owirigii]’No. 44 at 7.

As a result, St. James asserts that &leged discrepancy developed between the
amounts that [Rehab Solutions] invoiced St. Jafee, and the amounts that [St. James was]
demanding from the insurance carriefsl.”St. James claims that iimimediately communicated
the issue to [Rehab Solutions] and reiterated guessity of proper recokaeping to ensure that
[Rehab Solutions was] promptly and accurateljnpensated for [its] services and that St. James
was remunerated for payments it had made to [Rehab Solutibds{gmphasis in original).
However, as the balance of tbklaims continued to grow, St.rdas argues that Rehab Solutions
“refused to correct the deficiencies and inaacigs in the Therapy logs and in some cases,
refused to provide any documentation whatsoevet!Dkt. No. 44 at 7 (emphasis in original).
Thus, despite the fact that St. James assertsutdweiterate “that in order for payments to be
made to [Rehab Solutions], St. Janmeededthe Therapy Logs to be capable of billing the
insurance carrierslt. (emphasis in original).

Rehab Solutions began to demand paymeMag of 2014, but St. James indicates that
Rehab Solutions did sadéspite repeated requests from St. James that [Rehab Solutions]
correct, and in many instances provide at &l the Therapy Logs which St. James required
in order to bill the insurance carriers.” Dkt. No. 44 at 7 (emphasis in original). When St.
James refused to pay without proper Therapgs, St. James asserts that Rehab Solutions

“began to falsify the Therapy Logs that itddprovide to St. James, in many cases sending



Invoices to St. James which gsbs exaggerated the servicesdered; and in others, invoicing
St. James for services thaere never actually performedd.

St. James concludes arguing that it “has et with paying [Rehab Solutions] for the
services it has rendered on behalf of St. Japaséents.” Dkt. No. 44 at 8. However, St. James
argues it is incapable of making “payments oralged balance which, [Rehab Solutions] has
repeatedly inflated through exaggted costs and services; and &ervices that St. James is
incapable of invoicing to the appropriate inswercarriers as a resudf [Rehab Solutions’]
failure and/or refusal to prode accurate therapy recordsd!

I1l. LEGAL STANDARD

Pursuant to Rule 56 of the Federal RuleGi¥il Procedure, “[tlhe court shall grant
summary judgment if the movant shows that themeo genuine dispute as to any material fact
and the movant is entitled faodgment as a matter of law.”eb. R. Civ. P. 56(a). A fact is
material if it might affect the oabme of the case undgoverning law.Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 249, 106 S.@&505, 91 L.Ed.2d 202 (1986). The Court “views the
evidence, all facts, and any inferences thay ha drawn from the facts in the light most
favorable to the nonmoving partyPure Tech Sys,, Inc. v. Mt. Hawley Ins. Co., 95 F. App'x 132,
135 (6th Cir. 2004) (internal citations omitted).

“The moving party has the initial burden obging that no genuine issue of material fact
exist[.]” Sansberry v. Air Wis. Airlines Corp., 651 F.3d 482, 486 (6th Cir. 2011) (internal
guotations omitted). “Once the moving party sassfits burden, ‘the burden shifts to the
nonmoving party to set forth specifiacts showing a triable issueX¥rench LLC v. Taco Bell
Corp., 256 F.3d 446, 453 (6th Cir. 2001) (quotiMgtsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 587, 106 S.Ct348, 89 L.Ed.2d 538 (1986)). Summary judgment is



appropriate when “a motion for summary judgmeé properly made and supported and the
nonmoving party fails to respond with a showingfisient to establish amssential element of
its case[.]”Sansberry, 651 F.3d at 486 (citin@elotex Corp. v. Catrett, 477 U.S. 371, 322-23
(1986)). However, “even whei@ motion for summaryjudgment is unoppose a district court
must review carefully the portions of the record submitted by the moving party to determine
whether a genuine dispute wiaterial fact exists.F.T.C. v. E.M.A. Nationwide, Inc., 767 F.3d
611, 630 (6th Cir. 2014).
IV. DISCUSSION

According to St. James, there are threestjoes of fact thashould preclude Rehab
Solutions’ from summary judgment in thissea (1) whether Rehab Solutions wrongfully
withheld therapy logs from St. des; (2) whether Rehab Solutiomgerstated invoices that were
provided to St. James; and (3) whether Rehdhti®as returned funds paid by St. James for
later-denied claimsSee Dkt. No. 44 at 12; Dkt. No. 45 &. Rehab Solutions disagrees, and
contends that “[o]nce the Court clears away St. James’ generalities and gets down to the specific
facts in this case, it bemes clear that St. James has nonesglonse to any of the arguments in
Rehab Solutions’ motion.” Dkt. No. 45 at 1.a&ourt will deny Rehab Solutions’ Motion for
Summary Judgment, because the Court finds tleaetls evidence in the record that creates a
genuine question of fafbr the bench trial.

A. The Therapy Logs and Overstated Invoices

St. James is adamant that Rehab Solutions “was required to record in a ‘Therapy Log
Book’ the nature of the serds rendered and the resident fwshom said services were
provided.” Dkt. No. 44 at 6.Nevertheless, St. James contends that Rehab Solutions

“[flmmediately . . . began defaulting on its oldigon to accurately oord and document the



services that they had provided to St. James’ residents in the Therapy lldodsrhphasis in
original). Rehab Solutions takes the posititat “the Agreement does not require Rehab
Solutions to provide St. James with ‘Therapy L&d3kt. No. 45 at 5. However, as discussed in
a prior order, and after reviewing the record agdia,Court finds that theris a question of fact
as to whether accurate Therapy Logs were providedkt. No. 50 at 8.

As previously discussed, the Agreement indicates that, amongst other things, Rehab
Solutions was required to provide “accurate @Bding and ICD-9 identification on service logs
submitted to the billing office” and “all required therapy billing information to the business
office per the terms of the contract[.]” Dkt.oN1-2 at 10. Criticallythe affidavit of Rehab
Solutions’ own witness, Ms. Bndy Shumaker, similarly indicates that “[tlhe information
necessary for reimbursement” includes “[tlherapy sasgirecords and logs, including minutes of
therapy provided[.]” Dkt. No. 33-5 at  4@pccordingly, the Court finds that Rehab Solutions
is incorrect in its assertiondh“the Agreement does not requiRehab Solutions to provide St.
James with ‘Therapy Logs.” Dkt. No. 45 at 5.

Rehab Solutions next arguesath‘[e]ven if there weresuch a requirement, Brandy
Shumaker’s affidavit that St. James was giaeoess to all information for St. James to seek
reimbursement from insurance carriers througbhab Solutions’ software applications is
undisputed.” Dkt. No. 45 at 5. After reviewingetimecord, the Court finds that there is record
evidence to support the contention that infarorawas missing, the invoices were incorrectly

billed, and that St. James radk invoice issues with Rehab Solutions. Indeed, as previously

2 Ms. Shumaker further indicates that, consistent withAgreement the following wergecessary in order to be
provided to St. James: (1) “Internal Classification of Disease (ICD-9) Codes, which show which diseases are
applicable to each individual resident. This needs to be included on the billing to know why the resident is being
treated by nursing and or therapy;” Dkt. No. 33-5 at  4(b); and (2) “Current Procedural Terminology (“CPT")
Codes are used to show what types of serviegs rendered during each therapy sessiongt I 4(f).Cf. Dkt. No.

1-2 at 10 (noting Rehab Stilons was required to provide “accurateTG#dding and ICD-9 identification on service
logs submitted to the billing office[.]").



mentioned, the Court reviewed every piece of record evidence in this matter, and found an email
from Mr. Roger Mali, the principal of St. Jamdsmym July of 2014 indicating that he raised
certain issues with regard the billing amounts and servicesndered under the Agreement by
Rehab Solutions:

| think the only main item is that we neesdme sort of mechanism to reconcile

the bills (even the past dudl$). . . . [T]he idea is thawve have to have a right to

work with Rehab Masters to reconcile thast due invoices.think some of the

issues that got us to wte we are was the misunderstanding with some of the

bills. To that end - | think as long as we agree that the parties will work in good

faith and mutual acceptable adjustments, that works for everyone.
Dkt. No. 44-3 at 75see also id. at 81. These statétssues” and “misundetandings” regarding
the Therapy Logs and invoices lead this Courtdoctude that there is a question of fact as to
whether St. James was actually given access iafafination in order to seek reimbursement
from insurance carriers through Rel&diutions’ software applications.

B. The Contract

St. James also argues that it is entitedbummary Judgment because “the Agreement
provides for a specific process to be followedtlhy parties when a third-party payor denies a
claim.” Dkt. No. 45 at 6. Here, St. Jamtess raised several affirmative defensge Dkt. No.
18. St. James’ failure to mitigate defense appedbg tive only defense with merit at this stage.
See Dkt. No. 18 at 1 6.

Rehab Solutions correctly argues, and Stekdoes not dispute, that North Carolina
Law should apply to this dispute because efMorth Carolina choicef law provision included
in the AgreementSee Dkt. No. 33 at 15-16 (citing Dkt. No. 1-2 afl§f); see also id. (citing Kelly
Servs., Inc. v. Maraullo, 591 F. Supp. 2d 924, 932 (E.D. Mi@@08), to note that “Michigan has

adopted the approach set forth in the Restater{Second) of Confliovf Laws. According to

this approach, a contractual choice of law psmn will be binding unless either: (a) the chosen
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state has no substantial relationship to thdigsa or the transaction and there is no other
reasonable basis for the parties' choice, or (bljcgtion of the law of tb chosen state would be
contrary to a fundamental policy afstate which has a materiallyegter interest than the chosen
state in the determinaticof the particular issue and whiamder the rule of [8] 188, would be
the state of the applicable law in the absencarokffective choice olaw by the parties.”)
(internal citations omitted).

“North Carolina recognizes aifiare to mitigate damages as a valid affirmative defense.”
Guessford v. Pennsylvania Nat. Mut. Cas. Ins. Co., 983 F. Supp. 2d 652, 667 (M.D.N.C. 2013)
(citing EIm . Gallery, Inc. v. Williams, 191 N.C. App. 760, 765863 S.E.2d 874, 875 (2008)
reconsideration denied, No. 1:12CV260, 2013 WL 5840050 (M.D®Il Oct. 30, 2013)). “The
purpose of asserting the affirmative defense of failure to mitigate damages is to introduce ‘facts
which show that the plaintiff's . . . cause ofi@t does not entitle him to so large an amount as
the showing on his side would otherwise justify the jury in allowing hihal”(citing Scott v.
Foppe, 247 N.C. 67, 71, 100 S.E.2d 238, 240-41 (1957), hwtiies 1 Sutherland, Damages, 4th
ed., 8149)).

Here, St. James argues that Rehab Solutiof@ims are barred, in whole or in part, for
failure to mitigate damagedyecause

despite multiple requests from [St. Jamédhab Solutions repeatedly withheld,

falsified and refused to remit the Therapy Logs for [St. Japesants], which

are necessary for Defendant to reeeiremuneration from the appropriate

insurance provider, (i.e. Medicare, VArivate insurance), and which are also

necessary for [St. James] to make payment to [Rehab Solutions], for products
and/or services properly billed to [St. James].
Dkt. No. 18 at 16. According to St. James, “[h]ad [Rehab Solutions] properly maintained its

Therapy Logs, allowing [St. James] to submit such records to its patient’s insurance carriers,

[Rehab Solutions] would have no damages, whether fabricated or legitihdate.”
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Rehab Solutions argues that because it atesnfm negotiate with St. James about the
invoices “the undisputed facts cdumsively demonstrate that Reh8blutions did make efforts to
mitigate its damages.Dkt. No. 33 at 26-27. Howevems Rehab Soluns itself notes,
“[ml]itigation requires the non-breaching party use fair and reasonable prudence required to
reduce the damage from the breadbkt. No. 33 at 26 (citinglurner Halsey Co. v. Lawrence
Knitting Mills, Inc., 38 N.C. App. 569, 572 (N.C. Ct. App. 1978)).

After reviewing the record,ral construing the evidence and all reasonable inferences in
the light most favorableo the non-moving party, the Court finttere is a questioof fact as to
whether Rehab Solutions fairly and reasonabédtto mitigate its damages—namely, the degree
of Rehab Solution’s cooperation and whetheshbuld have been mor®rthcoming with
assistance in providing medical records or access to them so that St. James could properly bill
insurance carrierssee, e.g., Guessford, 983 F. Supp. 2d at 667 (finding genuine disputes of
material fact precludsummary judgment because the Defendagued that Plaintiff failed to
mitigate his damages by not providing the reqeidocumentation for evaluation, never returned
a signed medical authorization sent by Defentlamtlaintiff, and did not provide any additional
medical records beyond those Plaintiff felt was necessary).

V. CONCLUSION

In conclusion, the Court notes that Rehahusans has put forth a compelling argument
in support of its Motion for Summary Judgmemhtowever, the Court emphasizes that the
evidence and all reasonable infereng®ist be construed in the ligimost favorable to the non-
moving party.See Matsushita, 475 U.S. at 587, 106 S.Ct. 1348, 89 L.Ed.2d 538. Keeping this in
mind, the Court finds that the nooring party has set forth facte@ving a triable issue for the

bench trial as to whether the therapy logsemgroperly submitted, thievoices were properly
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stated, and whether there was a failure to mitigate dam@gearench LLC., 256 F.3d at 453.
For the foregoing reasons, the CAdEREBY DENIES Rehab Solutions’ Motion for Summary
Judgment [33].

IT IS SO ORDERED.

Dated: September 15, 2015
& Gershwin A Drain
HON. GERSHWINA. DRAIN
UnitedStatedDistrict CourtJudge
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