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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SHANNON ANDERSON,

Petitioner,
CaséNo. 14-cv-13856
V.
HON.MARK A. GOLDSMITH
LORI GIDLEY,
Respondent.

/

OPINION AND ORDER
DENYING PETITION FOR WRIT OF HABEAS CORPUS AND DECLINING TO ISSUE
A CERTIFICATE OF APPEALABILITY

This is a habeas case brought by a Michigasoner, through couak under 28 U.S.C. §
2254 (Dkt. 1). Petitioner Shanm@nderson was convicted after a jury trial in the Macomb
Circuit Court of second-degree murder, Mich.n@o Laws 8 750.317; assault with intent to do
great bodily harm, Mich. Comp. Laws § 750.84pfein possession of a firearm, Mich. Comp.
Laws § 750.224f; and commission of a felony wathirearm, Mich.Comp. Laws 8§ 750.227b.
He was sentenced to concuntrderms of 215-t0-480 monthgmprisonment for the murder
conviction, 67-to-120 months’ imprisonmentr fohe assault conwvion, 36-t0-60 months’
imprisonment for the felon-in-possession cotivit, and a consecutive two-year term for the
firearm conviction.

The petition raises six claims: (i) the trieourt erred in admitting a witness’s prior
consistent statement, (ii) the trial court dria excluding videotapedvidence of a witness’s
interview with the police, (iii) a police officer téf&d regarding Petitioner’sxercise of his right
to remain silent, (iv) the prosecutor committed misconduct during closing arguments, (v)

Petitioner was denied the effe@iassistance of trial counsehda(vi) cumulative error denied
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Petitioner a fair trial.

For the reasons stated below, the Calemies the petition because the state-court
adjudication of his claims did not involve amreasonable application of clearly established
Supreme Court law. The Court further deedirio issue a certifite of appealability.

. BACKGROUND
Petitioner was convicted of offenses in cactien with his particigtion in a shootout
occurring at his beauty salon. Petitioner waglttigice. His first trial ended in a conviction

that was reversed on appeal. SeepRev. Anderson, No. 290688 (Mich. Ct. App. Nov. 17,

2009) (per curiam) (Dkt. 5-39).

At Petitioner’s second triathe evidence showed that Petitioner operated the Wild Stylz
beauty salon in Eastpointe. The shooting aeclion January 15, 2007. It was not disputed at
trial that Petitioner shot and injured Troy r&fian, and shot and killed Stanley Rhynes.
Petitioner claimed at trial that the shooting was performed in self-defense.

Christian testified that he was a longtimerideof Rhynes. The two worked at the same
Chrysler plant. Rhynes was a marijuana eleaind Christian serveds his middleman.
Christian and Rhynes were introduced to Petitioner in August 2006 through Petitioner’s sister,
who also worked at the plant.

Christian testified he had brokered seVeesals where Rhynesomld buy several pounds
of marijuana from Petitioner. On January 2807, Christian testified he negotiated a purchase
of ten pounds of marijuana from Petitioner oaeseries of cellphoneonversations. Christian
and Rhynes were supposed to nfeetitioner at a restaurant, buttiBener directed them in the
parking lot to go to his salon. Shortly afteeyhentered the salon, Christian testified that
Petitioner pulled a gun from what he thought Wesbag of marijuana and began to fire.

Christian ran and drew his own handgun, butMas shot in the pelvis and elbow. He
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hid for a short time in the building and yelléat Rhynes. When there was no response, he
returned and saw Rhynes lying face-down in a pddilood. Christian ran outside and yelled
for help. He then saw Petitioner and the two exged insults and shots. Ballistics evidence
showed that none of the shots fired desthe salon was fired by Christian’s guns.

Employees and customers from nearby busisebsard the yells for help and gunfire,
and they saw individuals running with guns. Petiér fled the scene. Christian remained in
the parking lot. When police arrived Christiafdtthem he had a gun,ahPetitioner shot him,
and that another man was slamtd lying inside the salon.Police discovered over $34,000 in
cash and another pistol owned by ChristiarRtwnes’s body. Rhynes had been shot multiple
times from the same weapon in the head ehest from close range. The gun found on
Rhynes’s body had not been fired.

Petitioner testified to a differé account of the incident.He testified that he was not
meeting with Christian for a new sale, but ratteesettle an outstanding debt for $30,000 from
an earlier deal. He went to a restaurant genwith the pair, but he left when they did not
show. He returned to his salon and wasraéd to see Christian and Rhynes there.

Petitioner testified that Cistian and Rhynes looked around in a way that made him
suspicious. Petitioner explained that he was on guard because he had been shot nine days
earlier during a robbery. He was also alaribedause Christian mentioned this prior shooting,
even though he had not told either of them altoutPetitioner testifiedhat when Christian and
Rhynes suddenly appeared to go for their gunsydsequicker on the draw and fired at them in
self-defense.

The jury chose to accept Christiartsstimony over Petitioner's and found Petitioner
guilty of the offenses described above.

Following his conviction and sentence on retriRafitioner filed a claim of appeal in the
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Michigan Court of Appeals. His appehsbrief raised the following claims:

I.  The trial court improperly allowkthe prosecution to bolster
the testimony of its star withess, Troy Christian, with his
purported “prior consistent statemts.” This evidentiary error
denied appellant his due process tigio a fair trial. US Const,
Am XIV; Const 1963, Art 1, 817.

ii.  The police memorialized two interviews with Troy Christian in
audio/video recordings. The trial court's denial of the
defense-request to use these recordings, in digitized form, on
cross examination for impeachment abridged appellant
Anderson’s constitutional righio confrontation, to present a
defense, to effective assistancecofinsel, and ta fair trial.

iii.  Appellant invoked his Fifth Amaiment privilege to remain
silent when he hired a lawyer to arrange his voluntary
surrender for arrest. During éhprosecution’s case-in-chief,
police detective Baker impermissibly commented on
Anderson’s post-arrest silence btating “I would have loved
to have gotten an initial statemt from Mr. Anderson also.” In
denying the motion for a mistriakhe trial court deprived
defendant of his due process rigtas fair trial. US Const, Am
V, XIV; Const 1963, art 1, 817.

iv. The defense objected to admission of graphic autopsy
photographs of the deceased, as substantially more prejudicial
than probative and serving no purpose other than to inflame the
passions of the jury. In admitting the photographs, the trial
court erred and denied the dusqess right to a fair trial.

v. The cumulative effect of the prosecutor's misconduct denied
appellant a fair trial.

vi. Ineffective assistance of counskegnied appellant a fair trial.

vii. The cumulative effect of errorequires that appellant be
granted a new trial.

The Michigan Court of Appeals affirmed Petitioner's conviction in an unpublished

opinion. _People v. Anderson, No. 302023, 2013 §1R4284 (Mich. Ct. App. Nov. 21, 2013).

Petitioner appealed this decision to the MichiGaipreme Court, but higplication for leave to

appeal was denied by standard form ordd?eople v. Anderson, 846 N.W.2d 397 (Mich. 2014).




[I. STANDARD OF REVIEW
Title 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA"), Pub. L. No. 104-132, 110a6t1214, imposes the following standard of
review for habeas cases:
An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment afState court shall not be
granted with respect to any clathmat was adjudicated on the merits
in State court proceedings unléss adjudication of the claim —
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination tife facts in light of the
evidence presented in the State court proceeding.
A decision of a state court is “contrary tokally established federaw if the state court
arrives at a conclusion opposite to that reachetidpupreme Court on a qties of law, or if the

state court decides a case differently thiha Supreme Court has an set of materially

indistinguishable facts._ Williams v. Taylor, 529 U.S. 362, 405-406 (2000). An “unreasonable

application” occurs when “a state-court decistonmeasonably applies the law of [the Supreme
Court] to the facts o prisoner’s case.”_Id. at 409. A fedehabeas court may not “issue the
writ simply because that court concludes innidgpendent judgment thakthelevant state-court
decision applied clearly estalfied federal law erroneously mrcorrectly.” 1d. at 411.

The Supreme Court has explained that a “fedsoaltt’s collateral review of a state-court
decision must be consistent witle respect due state courts in tederal system.” _Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003). Thus, the ABDiposes a highly deferential standard for
evaluating state-court rulings, and demands tled¢-stourt decisions be given the benefit of the

doubt.” Renico v. Lett, 559 U.S. 766, 773 (201®.“state court’s determination that a claim
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lacks merit precludes federal halserelief so long as fairminded jurists could disagree on the

correctness of the state court’s decision.” rritgton v. Richter, 131 S. Ct. 770, 786 (2011). The

Supreme Court has emphasized “that even agitase for relief does not mean the state court’s
contrary conclusion was unreasble®” Id. Furthermore, pguant to section 2254(d), “a
habeas court must determine what argumentsemries supported or . . . could have supported,
the state court’s decision; and then it must ablether it is possible fairminded jurists could
disagree that those arguments or theories aomémgtent with the holding in a prior decision” of
the Supreme Court._Id. Habeas relief is aygpropriate unless each ground that supported the
state-court’s decision is examined and founddainreasonable under the AEDPA. See Wetzel
v. Lambert, 132 S. Ct. 1195, 1199 (2012).

“If this standard is difficult to meet, thatl®cause it was meant to be.” Harrington, 131
S. Ct. at 786. Although 28 U.S.C. § 2254(daeended by the AEDPA, does not completely bar
federal courts from re-litigating claims that hgueviously been rejected in the state courts, it
preserves the authority for a federal court @anghabeas relief only “in cases where there is no
possibility fairminded jurists add disagree that the state coairdecision cordicts with” the
Supreme Court’s precedents. Id. Indeed, se@®&#(d) “reflects the view that habeas corpus
is a guard against extreme malfunctions in the state criminal justice systems, not a substitute for
ordinary error correction tbugh appeal.” _Id. A “readiness tdrdiute error [to a state court] is
inconsistent with the presumption that stateirts know and follow # law.” Woodford v.
Viscotti, 537 U.S. 19, 24 (2002). Tldore, in order to obtain hahs relief in federal court, a
state prisoner is required to show that the statet’'s rejection of his eim “was so lacking in
justification that thex was an error well understood and comprehended in existing law beyond any
possibility for fairminded disagreemeéhnt Harrington, 131 S. Ct. at 786-787.

A state court’s factual deternaitions are presumed correct on federal habeas review. See
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28 U.S.C. § 2254(e)(1). A habeas petitioner medoyt this presumptioof correctness only with

clear and convincing evidence. Id.; Warne Smith, 161 F.3d 358, 360-361 (6th Cir. 1998).

Moreover, habeas review is “limited to the record that was before the state court.” Cullen v.
Pinholster, 563 U.S. 170, 181 (2011).
lll.  ANALYSIS

A. Admission of Christian’s Prior Consistent Statements

Petitioner’s first claim assertthat his right to conbnt witnesses under the Sixth
Amendment and his right to a fair trial unddre Due Process Clause of the Fourteenth
Amendment were violated by admission of ChrisgaFebruary 12 statement to police while he
was in jail, offered by the prosecution to shdwat his trial testimony was consistent with
statements made before he had a motwai fabricate due to his plea bargain.

Petitioner makes several arguments in suppothisf claim. Petitioner first argues that
the state court allowed the prior statement iatadence in violation of Michigan Rule of
Evidence 801(d)(1)(B), because Christian had a rabtim to lie on February 12 even before he
had formally been offered a plea bargain. itleer next asserts that the basis for allowing
admission of the statement under Rule 801§l entitled him to habeas relief under
§ 2254(d)(2), because the determination that Christian had no motivation to fabricate when he
made his statement was an “unreasonable detatimnof the facts in light of the evidence

presented in the state court retd Finally, Petitioner primaly points to Tome v. United

States, 513 U.S. 150 (1995) as the sourceedrlyl established Supreme Court law supporting
his claim.

The statement at issue is one Christian n@d&ebruary 12, 2007, in an interview with
police officers at the Macomb @nty Jail. The statement was made before any formal plea

deal had been negotiated with Christian, butistian testified at the preliminary examination
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that, when he gave the statement, it was higrstanding that a plea deal would be made based
on what he said. Christian was releasethamd two days after he made the statement.

In his opening statement, defense counselr@sséhat Christian was lying both to shift
blame away from himself and because he had mdxded favorable plea tgain. In response to
this argument, the prosecutor moved to intr@dGarristian’s preliminary examination testimony
and his February 12 statement as prior consigtéments to his expected trial testimony to
rebut the suggestion that Christiéabricated his testimony asresult of receiving a favorable
plea deal. The trial court excluded the pratiany examination testimony because it was made
after plea negotiations, but it allowed the Febyul2 statement (and any statements Christian
made at the scene) to be admitted to rebut thgestion of fabrication in light of a plea bargain.
7/30/2010 Tr. at 7-21 (Dkt. 5-29); 82810 Tr. at 80-84 (Dkt. 5-30).

First, to the extent that Petitioner asserts tih@trial court erred in admitting the disputed
testimony under the Michigan Rules of Eviderioe,merely alleges a state-law violation, which

does not entitle him to federal habeas reli€dee, e.g., Beach v. Moore, 343 F. App’x 7, 11 (6th

Cir. 2009). State courts are tHieal arbiters of site law and the federal courts will not

intervene in such matters. Lewis v. Jeffet87 U.S. 764, 780 (1990); see also Bradshaw v.

Richey, 546 U.S. 74, 76 (2005); Sanford Yukins, 288 F.3d 855, 860 (6th Cir. 2002).

Therefore, the determination of the Michigaau@ of Appeals that the statement was properly
admitted under Rule 801(d)(1)(B) as a matter of state law is binding on this Court.

Petitioner asserts that he mgvertheless, entitled to reliunder 8 2254(d)(2) because the
Michigan Court of Appeals made an unreasondttual determination #t Christian did not
have a motive to lie in the February 12 statemeright of his admissins at the preliminary
examination that he expected a deal wouldltdsom his statement. Section 2254(d)(2) has

been interpreted as precludiray federal court from settingaside reasonable state-court
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determinations of fact in favor of its own déddale interpretation of the record[.]”__Rice v.
Collins, 546 U.S. 333, 335 (2006). That reasonaflels reviewing the record might disagree
about the factual finding does not suffice to sapde the trial court’s factual finding. _Id.
Thus, where permissible alternatives exist, the factual finding must ristoebed. Id. at 325;

see also Miller-El v. Dretke, 545 U.S. 231, 2420@5). This section iworded in the negative

and establishes the degree of deference affordésl @burt findings of fact; it does not create an
independent basis for_granting bleas relief absent a valid resditutional claim.  Petitioner
offers two constitutional bases: the Confrontai@ause and the Due Process Clause.

Petitioner’s claim cannot be founded on t@enfrontation Clause. In_Crawford v.
Washington, 541 U.S. 36 (2004), the Supreme Cbald that the testimonial statement of a
witness who does not appear at trial is inadibissiinless the witness is unavailable to testify
and the defendant had a prior opportunity to ceoesnine the witness. Testimonial statements
include preliminary hearing testimony, grandry testimony, prior trial testimony, and
statements made during police interrogations. atcb4. In this case, Christian appeared and
testified at trial, and was avable for cross-examination. ®ener had theopportunity to
guestion him about his September 12 statemedtha did so. Consequently, no confrontation
violation occurred.

Nor can Petitioner’s claim be supported by Ehee Process Clause. Petitioner primarily

relies on_Tome v. United States. That decision, however, merely interprets Federal Rule of

Evidence 801(d)(1)(B), which isomparable to Michigan Rulef Evidence 801(d)(1)(B). In
Tome, the Supreme Court stated that, “[p]Jansistent statements may not be admitted to
counter all forms of impeachment or to betsthe witness merely because she has been
discredited.” 513 U.S. at 157. Neverthelessrdhs “no Supreme Caudecision holding that

the improper use of a witness’s prior consistent statements violates the Constitution.” Drain v.
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Woods, 902 F. Supp. 2d 1006, 1037 (E.D. Mich. 2012)ome simply does not purport to
create a constitutional limitation on the introduction of prior consistent statements.

Petitioner cites a number of federal coureppeals cases using open-ended standards to
determine whether the admission of evidence ttdotss a due process violation, such as where
the evidence was a “crucial factor,” “highlyepudicial,” or “egregious.” But the Supreme
Court has emphasized “circuit precedent does not constitute ‘clearly established Federal law, as
determined by the Supreme Courtghd “[i]t therefore cannot forrthe basis for habeas relief

under AEDPA.” _Parker v. Matthews, 132 6t. 2148, 2155 (2012) (per curiam). It is

doubtful that the cited standards were deatiieom Supreme Court holdings and can be
considered the “clearly estiished” standard for purpose$ § 2254(d) review. _ Se@lson v.
Little, 604 F. App’x 387, 406 (6th Cir. 2015) (disssing how the “crucial factor” standard
derives not from the Supreme Court but frarconcurrence in a 1968 Fifth Circuit opinion).

In fact, “[b]Jeyond the specific guaranteesupterated in the Bill of Rights, the Due
Process Clause has limited operation. . . . [Shpreme Court has] defined the category of

infractions that violate ‘fundamental fairnes®ry narrowly.” Dowling v. United States, 493

U.S. 342, 353 (1990) (discussing whether admission of evidence violates fundamental fairness
guarantee of Due Process Clause). Undearlyt established Supreme Court law, the
application of state evidéary rules cannot rise to the leveldiiie process violations unless they
“offend[] some principle of justice so rootedtime traditions and conscience of our people as to

be ranked as fundamental.” __Montana v. Egelhoff, 518 U.S. 37, 43 (1996) (citing Patterson v.

New York, 432 U.S. 197, 201-202 (1977)). Thbearly established standard for a
fundamental-fairness claim is “whether the @tticomplained of violates those fundamental
conceptions of justice which lie tite base of our civil and poliatinstitutions and which define

the community’s sense of fair play andcédncy.” _Olson, 604 F. App’x at 406 n.17 (quoting
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Dowling, 493 U.S. at 353). Because Petitiones hat pointed to any decision of the Supreme
Court supporting the position that the admissiorthef Christian’s prior consistent statements
deprived Petitioner of a fundamentally fair tnigdder this very narrow standard, Petitioner is not

entitled to habeas relief on his claim. _SeatBe v. Booker, 403 F. App'x 984, 986 (6th Cir.

2010).

B. Exclusion of Videotaped Evidence

Petitioner next argues that his rights under @onfrontation Clauseere violated when
he was prohibited from usingdlvideo recording of Christianisterview with police to impeach
him at trial.

The Confrontation Clause guarantees a cramnidefendant the right to confront the

witnesses against him or her.__Davis v. k415 U.S. 308, 315 (1973). “Cross-examination

is the principal means by whichetlbelievability of awitness and the truth of his testimony are
tested. Subject always to theobd discretion of a trial judg® preclude repetitive and unduly
harassing interrogation, the crossemner is not only permitted telve into the witness's story
to test the witness's percepis and memory, but the crossexner has traditionally been
allowed to impeach, i.e., discredit the witnessld. at 314. The right of cross-examination,
however, is not absolute. Trial judges “retaimlevlatitude insofar as the Confrontation Clause
is concerned to impose reasolgalimits on such cross-examiman based on concerns about,
among other things, harassmentejpdice, confusion othe issues, the witness's safety, or

interrogation that is repetitive @nly marginally relevant.” Delaware v. Van Arsdall, 475 U.S.

673, 679 (1986); see also JordarWarden, Lebanon Corr. Ins675 F.3d 586, 594 (6th Cir.

2012). As the Sixth Circuit has recently explained:

The key issue is whether the jury had enough information to assess the defense's
theory of the case despitthe limits on cross-examination. So long as
cross-examination elicits adequate information to allow a jury to assess a
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witness's credibility, motives, or possible bias, the Sixth Amendment is not
compromised by a limitation on cross-examination.

United States v. Callahan, 801 F.3d 606, 624 (6th Cir. 2015).

Applying this established precedent, the Michigan Court of Appeals thoroughly
addressed the question, as follows:

Defendant next contends that thialtcourt abused its discretion in
holding that defendant could naimpeach Christian’'s trial
testimony with the digitized recardys from his pbice interviews
on January 17, 2007, and Febmud2, 2007. We disagree.

Preserved evidentiary issues are reviewed for an abuse of
discretion._Mahone, 294 Mich.ph. at 212. When constitutional
issues are preserved, this Court must determine if the error was
harmless beyond a reasonable doBebple v. Dendel, 289 Mich.
App. 445, 475; 797 N.W.2d 645 (2010). An error is harmless if it
is “clear beyond a reasable doubt that a ratal jury would have
found the defendant guilty absetite error.” 1d. If this Court
determines that the jury would have convicted defendant even
without the error, the defendantnst entitled to a new trial. See

id. at 476.

Defendant argues that the use of the recordings violated his
confrontation rights and his right fresent a defense. We review
de novo a defendant’s claim that he was denied his right of
confrontation under the Sixth Aendment. People v. Nunley, 491
Mich. 686, 696-697; 821 N.W.2d 642012). We also review de
novo a defendant’s claim that he veleied his constitutional right

to present a defense. PeopleUnger (On Remand), 278 Mich.
App. 210, 247; 749 N.W.2d 272 (2008).

Under the Confrontation Clause dafendant has the right “to be
confronted with the witnesses agsti him” US Const, Am VI; see
also Const 1963, art 1, 8 20. Thight allows a defendant to
cross-examine and challenge the witness’s credibility, such as by
showing that a witness is bes or that the testimony is
exaggerated or unbelievl@.” Pennsylvania \Richie, 480 U.S. 39,
51-52 (1987) [string citationsomitted]. Under MRE 613(b),
extrinsic evidence of a witness’s prior inconsistent statement is
admissible if the witness is “affoed an opportunity to explain or
deny the same and the opposite party is afforded and opportunity
to interrogate the witness there” However, a trial court judge
can impose reasonable limits on cross-examination to address
concerns of “harassment, prejoelj confusion of the issues, the
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witness’ safety, or interrogatn that is repetitively or only
marginally relevant.” Delaware. Van Arsdall, 475 U.S. 673, 679
(1986) [string citations omitted]; see also MRE 611(a); People v.
Canter, 197 Mich. App. 550664; 496 N.W.2d 336 (1992). In
addition, it is within the trialcourt’'s discretion to preclude
impeachment of a witness on a collateral matter. People v.
Wofford, 196 Mich. App. 275281; 492 N.W.2d 747 (1992).

The trial court was within its dcretion in conlading that the
digitized images of Christtdas demeanor during his police
interviews were not admissibleChristian admitted that the
majority of his January 17, 2007, statement to police was false.
Defendant argues that he should have been allowed to play the
portion of the January 17, 2007,tarview where Christian is
writing on a diagram of the hasalon and showing where he,
defendant, and Rhynes were positioned in the salon. When
defendant tried to question Christian about the diagram, Christian
claimed he did not remember diiag on it. Defendant asserts that
this line of question was importabhecause Christian’s writing on

the diagram indicates that fdadant was standing between
Christian and Rhynes, which cobarates defendant’s testimony
that he was ambushed. Defendamters that the diagram is
contrary to Christian’s testimonghat defendant was facing him
and Rhynes, who were standing next to each other and against the
wall. However, Christian admittethat it looked like his signature

on the diagram. Thus, defense counsel was able to effectively
impeach Christian on this issue, and the trial court did not abuse its
discretion in precluding cumulative evidence.

Similarly, defendant effectively impeached Christian regarding his
trial testimony that Rhynes may have taken Christian’s gun from
his center console when Rhynes was looking for some change as
there were in a drive-through at fast-food restaurant. Defense
counsel impeached Christian with a receipt from the restaurant
found in Christian’s car, which showed that cash was paid for the
order and coins were received in change.

Finally, defendant claims that tihecordings could have been used
to refresh Christian’s allegedly selective memory lapses. However,
defense counsel had transcripts from the interviews that he could
have used to refresh Christian’s memory.
Anderson, 2013 WL 7124284, at *2-*3.
The state-court’'s decision cditgted an entirely reasonigb application of clearly

established SupreanCourt precedent.The jury had more than enough information to assess
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Christian’s credibility based one@Hengthy and effectivavenues of cross-examination that were
allowed. They knew he had lied about aspecthefincident to police, and they knew of his
obvious motivations for fabricating an exculpatory version of events. Consequently,
Petitioner’s right of confronteon was not violated by this mor restriction placed on the
defense attorney’s cross-examination of Christiadore to the point, a fairminded jurist could
conclude in light of the recomelvidence that Petitioner’s right é@nfrontation was not violated.
Finally, even if the trial court erred, Petitione not entitled to relief. For purposes of
federal habeas review, a conditnal error that implicates trial procedures is considered
harmless if it did not have a “substantial and riojus effect or influence in determining the

jury's verdict.” _Brecht v. Abrahamson, 507 U9, 637 (1993); see also Fry v. Pliler, 551

U.S. 112, 117-118 (2007) (confirming that the Brechhdard applies in “virtually all” habeas
cases). Confrontation errors, likéher trial errors, are subject harmless error analysis. Van
Arsdall, 475 U.S. at 684. Any error in linmg cross-examination d@hristian was harmless
under this standard. The jury was well asvasf his credibility issues, including the
inconsistencies in his statements, his favorgddéa deal, and his incentive to testify against
Petitioner. Any error, therefore, did not haeubstantial impact on thesult of his trial.

C. Comment on Petitioner’s Silence

Petitioner asserts that his Feeenth Amendment right to a fair trial was violated when a
police officer gave an unresponsive answer duringctiexamination stating that “I would have
loved to have gotten an initial statement frAmderson also.” 8/5/2010r. at 100 (Dkt. 5-32).
Petitioner claims that the prosecutor’s questiomhthe officer violated Doyle v. Ohio, 426 U.S.
610 (1976).

In Doyle, the Supreme Court held that iaiwiolation of the Due Process Clause of the

Fourteenth Amendment for the prosecution to aiskefendant’s post-arrest silence to impeach
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exculpatory testimony given by him at trial. i¥hrule rests on the presumption that it is
fundamentally unfair to assuresaspect that his silence would ro# used against him and then

to use his silence to impeach an explanatiobssquently offered at trial._ Wainwright v.

Greenfield, 474 U.S. 284, 291 (1986). The goaDokle is to prevenha jury from drawing
inferences of guilt from a defendant’s decision to remain silent after his arrest. Gravley v.
Mills, 87 F.3d 779 (6th Cir. 1996).

It is clear from the record that the pecstor did not violate Ri@oner's due process

rights under_Doyle. _Doyle applies where a pmsgor attempts to impeach defendant’s trial

testimony by showing that he remained silent after arrest. In this case, the prosecutor did not
deliberately elicit the police officer's answers regarding Petitioneg@stbn not to make a
statement. The question concerned Christiatdgement to police and had nothing to do with

any attempt to elicit a statement from Petitioner. 8/5/2010 Tr. at 100. After the unresponsive
remark was made by the officer, the trial couredajuickly to cure any resulting prejudice by
giving a curative instruction diréng the jury to disegard the remark.__1d. at 107-108. Jurors

are presumed to follow the court’s instructions. See Penry v. Johnson, 532 U.S. 782, 799

(2001). The fact Petitioner did notake a statement to police nexame up again at trial and
was not used by the prosecutor to impeach his testimony. The Court has no difficulty in
concluding that the wigss’s stray remark which the jury svanstructed to disregard did not
render Petitioner’s trial fundamentally unfaand that it was nevertheless harmless.

D. Prosecutorial Misconduct and Ineffective Counsel

Petitioner’s fourth claim asserts thaetprosecutor committed misconduct at trial by
arguing facts not admitted in evidence and by houy for the credibility of Christian.
Specifically, Petitioner claims that there was evidence presented at trial to support the

prosecutor’s argument that Rhynes was shot Wyiibg) on the ground. He also asserts that the
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prosecutor improperly argued th&hristian had been forthcamg ever since he made his

statement at the Macomb County Jail. Petitiasserts in his fifth clan that his counsel was

ineffective for failing to objectiomo these un-objected to instas of prosecutorial misconduct.
The U.S. Supreme Court has made clear phasecutors must “refrain from improper

methods calculated to produce aongful conviction.” _Berger vUnited States, 295 U.S. 78,

88 (1935). To prevail on a claim of prosecigb misconduct, a habeas petitioner must
demonstrate that the prosecutor's conduct or remarks “so infected théthriahfairness as to

make the resulting conviction a denial of duecess.” _Donnelly v. DeChristoforo, 416 U.S.

637, 643 (1974); see also Darden v. Wainwrigim7 U.S. 168, 181 (1986) (citing Donnelly);

Parker v. Matthews, 132 S. Ct. 2148, 2153 (20Enfirming that_Donnelly/Darden is the

proper standard). “[T]he Sugme Court has clearly indicatdlat the state courts have
substantial breathing room when considgriprosecutorial misconduct claims because
constitutional line drawing in prosecutorialsoonduct cases is necessarily imprecise.” _Slagle
v. Bagley, 457 F.3d 501, 516 (6th Cir. 2006). Indeed, because “the Darden standard is a very
general one,” courts have “more leewayin reaching outcomes in case-by-case
determinations.” _Parker, 132 S. Ct. at 2155.

The Michigan Court of Appeals reject the claim on the merits as follows:

Defendant also contends that prosecutorial misconduct denied him
a fair trial. We disagree.

To preserve a claim of prosecu&d misconduct, a defendant must
“timely and specifically object[], except when an objection could
not have cured the error, or ald@ge to review the issue would
result in a miscarriage of gtice.” People v. Callon, 256 Mich.
App. 312, 329; 662 N.W.2d 501 (200B)efendant poirt to three
examples of alleged prosecutorial misconduct. In two of these
examples, defense counsel did mbject. In the third example,
defense counsel objected but he did_not specificddjgct that the
argument improperly bolstered Cétran’s credibility. In fact,
defendant did not state anyg# grounds for his objection.
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Therefore, this issue is unpreserved.

An unpreserved claim of prosecutdrmisconduct is reviewed for
plain error affecting substantiaghts. Unger, 278 Mich. App. at
235. “Reversal is warranted only when plain error resulted in the
conviction of an actually innocentefendant or seriously affected
the fairness, integrity, or publicpetation of judicial proceedings.”

Id. (internal citation omitted). Arerror does not require reversal
“where a curative instruction calihave alleviated any prejudicial
effect.” Unger, 278 Mich. App. at 235.

A claim of prosecutorial migmduct only warrants a new trial
when the defendant “was denieda& and impartial trial.” People

v. Brown, 279 Mich. App. 116, 134; 755 N.W.2d 664 (2008). The
defendant has the burden of shogvithat any error “resulted in a
miscarriage of justice.”_ld. The prosecutor's statements are
reviewed as a whole and in context with the evidence presented
and the defendant’s argumenBrown, 279 Mich. App. at 135.
Prosecutors are generally “accordg@at latitude regarding their
arguments and conduct at trial.” Unger, 278 Mich. App. at 236. It
is improper for a prosecutor to sstate the law or facts; however,
“proper jury instructions curemost errors because jurors are
presumed to follow the trial judgeisstructions.”See_People v.
Masik (On Reconsideration), 285 Mich. App. 535, 542; 775
N.W.2d 857 (2009).

First defendant contends th#te prosecutor improperly argued
facts not in evidence when he s#dt Rhynes was shot while on

the ground. This argument lacks merit. “A prosecutor may not
make a statement of fact ttve jury that is unsupported by
evidence, but [he] is free to argue the evidence and any reasonable
inferences that may arise from the evidence.” People v. Ackerman,
257 Mich. App. 434, 450; 669 N.W.2d 818 (2003). The prosecutor
specifically said:

Again, at some point the fidant had shot Stanley
Rhynes as he laid [sic] on the ground. You can see from
this blood splatter which is right by the floor right here.
At some point he was shot while he was on the ground.
Blood on the floor, blood on éhfloor corroborates Troy
Christian’s account.

This argument was not impropéhe prosecutor made a reasonable
inference from the evidence. See Ackerman, 257 Mich. App. at 450.
The evidence showed that Rhynesswshot four times. The shot that
entered Rhynes’s arm, exited,dathen went through his chest
without exiting was shot from less than eight inches away. It was
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reasonable for the prosecutor to infer that Rhynes did not remain
standing while he was shot fotimes—including once in his face
and once in the back of his hedd.addition, three of the bullets
were fired from more than eigiiches away, while the fourth was
fired from within eight inches. This evidence supports the inference
that defendant was approaching Rhynes while shooting
him—perhaps because Rhynes was lying on the ground and not
moving. Furthermore, the trial cdumstructed thejury that the
attorneys’ statements are not evidence.

Second, defendant asserts thée prosecutor impermissibly
bolstered Christian’s testimony kasking him a series of leading
questions on redirect examtrtm. MRE 611(d)(1) states that
“[lleading questions should not be used on the direct examination of
a witness except as may be rssay to develop the witness’
testimony.” We agree that the peasition asked Christian leading
guestions during part of the redirect examination. For example, the
prosecutor asked Christian, “[d]id you not tell the detectives that you
were shot from behind” and [d]id yowot tell the deteotes that . . .
after you had gone outside, you adly shot the Cadillac window
out?” However, a violation of thisule only warrants reversal when
“some prejudice or pattern of eliciting inadmissible testimony” is
shown._People v. Watson, 245 Mich. App. 572, 587; 629 N.W.2d
411 (2001).

First, the information elicitedby the prosecutor during the
guestioning at issue was admissible as a prior consistent statement
pursuant to MRE 801(d)(1)(B). &end, reversal is not required
because an objection and instructamuld have cured the error. See
Unger, 278 Mich. App. at 235. For example, if defense counsel had
objected, then the prosecutor cotlave rephrased his questions to

be more open-ended.

Finally, defendant claims that the prosecutor improperly vouched for
Christian’s credibility when hemade the following statements
during his closing argument:

[Christian’s] been very forthcoming ever since the
Macomb County jail statement which was on February
12th.

* % *

The February 12th, 2007 jail tarview. | think that
interview is extremely important because there was no
promises made [sic]. . . . The truth is that only his
statement made any sense.
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It is improper for the prosecutte vouch for the @dibility of his
witnesses “to the effect thabte has some special knowledge
concerning a witness’ truthfules.” People v. Bennett, 290 Mich.
App. 465, 476; 802 N.W.2d 627 (201@uoting_ People v. Bahoda,
448 Mich. 261, 276; 531 N.W.2d 6%2995). The comments cited
by defendant do not indicate thte prosecutor had some special
knowledge concerning Christian'Buthfulness. The prosecutor
discussed Christian’s admittedly false statements to police before
the February 12, 2007, interviewndh asserted that since that
interview, Christian’s statementsave been consistent. The fact
that Christian previously lied to police but was relatively consistent
in his story since the Febmya 12, 2007, interview, was not
“special knowledge” of the prosaior. Christian was questioned at
length about his previous statertgerin front of the jury. In
addition, “[a] prosecutor may fairlygespond to an issue raised by
the defendant.” Brown, 279 Mich.pp. at 135. The prosecutor was
responding to defendant's assmmt throughout the trial that
Christian was not a credible itwess. The prosecutor did not
improperly vouch for Christian’s credibility.

Anderson, 2013 WL 7124284, at *7-*8.

This decision did not constitute an uni@aable application of the established Supreme
Court standard. The Michigan Court of Apgeatviewed Petitioner’s claims of prosecutorial
misconduct in light of the record as a whole aand even though the state court reviewed the
alleged errors under a plain erstandard, it looked first to velther the complained conduct was
improper. If so, the state court next detmed whether the improper conduct rendered
Petitioner's trial unfair. The cduthen found that none of the ajied errors warranted reversal.

Not all fairminded jurists would disagredtlvthe state court’s analysis. Indeed, the
evidence showed that Rhynes was shot multiplees from different ranges and angles.
Especially given the severitgf several of the guh®t wounds, it is difficult to imagine a
scenario where some of those shots weot inflicted when he was lying down. The
prosecutor’s comment amounted to a fair infeeehased on the evidence presented. The other
allegations fare no better. The prosecutar ot express a personal belief based on secret

knowledge that Christian was testifying truthfully. See United States v. Francis, 170 F. 3d 546,
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550 (6th Cir. 1999); Griffin v. Berghuis, 298 F. Supp. 2d 663, 674-675 (E.D. Mich. 2004). It

was fair for him to argue that the jury shouldidee his testimony because he gave a consistent
version of events. Finally, while the prosecu&at Christen on re-direct examination, the same
testimony could have easily been presented by efaopen-ended questiansThis technically
improper method would not lead every fairmindedsjuio find that Petitiner’s trial was thereby
rendered fundamentally unfair.

Considering the extensive state-court analysis of Petitioner's prosecutorial misconduct
claims, Petitioner fails to establish that the estadurt determination regting his prosecutorial
misconduct claims were contrary to, or an urmeable application of, established U.S. Supreme
Court law. Accordingly, Petitioner is not ergidl to habeas relief based on his prosecutorial
misconduct claims.

Petitioner's related inefféiwe assistance of counsallaim fails along with the

prosecutorial claim. _Bradley v. Birkett, 192 App’x 468, 475 (6thCir. 2006) (counsel not

ineffective for failing to object to meritlesprosecutorial misconduct claim). Therefore,
Petitioner’s fourth and fifth claimdo merit a grant of habeas relief.

E. Cumulative Error

Petitioner’s sixth claim asserthat the accumulation of all the alleged errors rendered his
trial fundamentally unfair. The state court’s denial of relief with respect to this claim is neither
contrary to Supreme Court preesd nor an unreasonable applicatadrfederal law or the facts.
The Supreme Court “has not held that distirastitutional claims can be cumulated to grant

habeas relief.” _Lorraine v. Coyle, 291 F.3d 44487 (6th Cir. 2002). Furthermore, the Sixth

Circuit has ruled that sucha@umulative error claim is notognizable on habeas review. See

Sheppard v. Bagley, 657 F.3d 338, 348 (6th @il11) (citing_Moore v. Parker, 425 F.3d 250,

256 (6th Cir. 2005)); see also Moreland v. Bradshaw, 699 F.3d 908, 931 (6th Cir. 2012) (ruling
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that trial counsel cumulativerer claim was not cognizabled citing_ Hoffner v. Bradshaw, 622

F.3d 487, 513 (6th Cir. 2010), and Moore). Patiér thus fails to state a claim upon which
relief may be granted as to thésue. Moreover, given that noaehis habeas claims has merit,
he cannot establish thae is entitled to redif based upon cumulative error. Therefore, habeas
relief is not warranted on this claim.

F. Certificate of Appealability

Before Petitioner may appedahis Court's dispositivedecision, a agificate of
appealability must issue._ S8 U.S.C. § 2253(c)(1)(A); Fed. Rpp. P. 22(b). A certificate
of appealability may issue “only if the applicdrds made a substantial showing of the denial of
a constitutional right.” 28 U.8. § 2253(c)(2). When a court rejects a habeas claim on the
merits, the substantial showing threshold is théthe petitioner demonstrates that reasonable

jurists would find the district court's assessmehthe constitutional claim debatable or wrong.

See_Slack v. McDaniel, 529 U.S. 473, 484 (20007 petitioner satisfiesthis standard by
demonstrating that . . . jursstcould conclude the issues meted are adequate to deserve

encouragement to proceed furtherMiller-El, 537 U.S. at 327. In applying that standard, a

district court may not conduct allfimerits review, but must limits examination to a threshold
inquiry into the underlying merit dhe petitioner’s claims. __Id. 836-337. “The district court
must issue or deny a certificate of appealabiithen it enters a final order adverse to the

applicant.” Rules Governing § 2254 Cases, Rdl@), 28 U.S.C. foll. § 2254; Castro v. United

States, 310 F.3d 900, 901 (6th Cir. 2002).

Having considered the matter, the Court dodes that Petitioner has failed to make a
substantial showing of the denial of a constitutional right, and concludes that reasonable jurists
would not debate the Court’s conclusion thia petition should be denied. Accordingly, a

certificate of appealability is not warranted in this case.
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IV. CONCLUSION
For the reasons stated above, the Court dehepetition for a writ of habeas corpus

with prejudice and declines to igsa certificate of appealability.

SO ORDERED.
Dated: August10,2016 s/MarkA. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documes served upon counsel of record and any
unrepresented parties via the Court's ECF Systehetorespective email or First Class U.S. mail
addresses disclosed on the Notic&lgfctronic Filing on August 10, 2016.

gKarri Sandusky
Gase Manager
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