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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHAEL A. DUNCAN,

Petitioner,
CaséNo. 14-cv-13863
V.
HON.MARK A. GOLDSMITH
CATHERINE S. BAUMAN?

Respondent.
/

OPINION AND ORDER
(1) DENYING THE PETITION FOR WRIT OF HABEAS CORPUS (Dkt. 1); (2)
DECLINING TOISSUE A CERTIFICATE OF APPEALABILITY; AND (3) GRANTING
LEAVE TO APPEAL IN FORMA PAUPERIS

. INTRODUCTION
Petitioner Michael A. Duncamresently confined at the Alger Correctional Facility in
Munising, Michigan, filed a prse petition for writ of habeasorpus pursuant to 28 U.S.C.
§ 2254 (Dkt. 1). Petitioner challenges his ptmviction for second-degree home invasion,
Mich. Comp. Laws § 750.110a(2); domestic ginte, third offenseMich. Comp. Laws §
750.81(4); and being a third habitwafender, Mich. Comp. Laws § 769.11or the reasons
stated below, the Court denies peti for writ of habeas corpus.
[1. BACKGROUND
Petitioner was originally charged with firdegree home invasion and domestic violence,

third offense. The prosecutor initially filed a notice of intent to seek a sentence enhancement,

! Petitioner has been transfatr the Alger Correctionalagility, see 12/15/2014 Notice (Dkt.
7), where Catherine S. Bauman is the warden.ofihe proper respondent amhabeas case is the
habeas petitioner’'s custodian, which, in the cals@n incarcerated habeas petitioner, is the
warden of the facility where éhpetitioner is incarceratedsee_Edwards v. Johns, 450 F. Supp.
2d 755, 757 (E.D. Mich. 2006); see aRales Governing 8§ 2254 Casédyle 2(a), 28 U.S.C.
foll. § 2254. Therefore, the Court substitutesriiéam Catherine S. Bauman in the caption.
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charging Petitioner with being ®urth felony habitual offende The notice indicated that
Petitioner faced up to life in prison on thegimal first-degree home invasion charge, and 15
years in prison on the domestic violence chargsgnifvicted as a fourthabitual offender.

On January 17, 2012, Petitioner pleaded no cbtdes reduced charge of second-degree
home invasion and to the domestiolence, third offense charge exchange for dismissal of
the first-degree home invasion charge. 1/17/2BlEa Tr. at 3-4 (Dkt. 9-6). The following
exchange took place between defense counsel and Petitioner:

[COUNSEL]: | did come to ta jail and | went over the plea
agreement, is that correct, with you?

[Petitioner]: Yes.

[COUNSEL]: And I also went ovehe potential guidelines in this
case, and there are some varialihed are outstanding, it could be
exactly what | figured, it could ba little bit more, it could be a
little bit less, is that correct?

[Petitioner]: Yes.

[COUNSEL]: And understanding & you're wanting to accept
this plea deal of the reductiorofn the home invasion first degree
to the home invasion second degree, is that correct?
[Petitioner]: Yes.

[COUNSEL]: Understanding that yare going to plead no contest
to the home invasion secondgdee along with the domestic
violence third charge, is that correct?

[Petitioner]: Yes.

[COUNSEL]: And you’re wanting to proceed with that plea today?

[Petitioner]: Yes.

Id. at 4-5.



The trial judge asked Petitioner some initial questions. Petitioner indicated that he had an
opportunity to talk to his counsabout the pending chargedfoat the penalties he faced, and
about his rights. Petitioner iradited that he reviewed the netiof intent to seek sentence
enhancement that charged him with being a fotetbny habitual offader with his attorney
prior to the plea, and he understood the provismomthat form. The judge explained the charges
in the Information and advised Petitioner that faced up to 20 years in prison for the first-
degree home invasion count, and up to two yé&arshe domestic violeze count. Petitioner
replied that he understood. Id. at 5-8.
As the judge began to explain the prosecs notice of intent to seek sentence
enhancement for fourth or subsequentmdte trial counsel interrupted the judge:
[COUNSEL]: Excuse me, your Honowe are not going to do the
habitual because there is a dispute — it's possibly a third, we're
going to take that at sentencing.
THE COURT: You're ging to wait. Agreed?
[PROSECUTORY]: Yes, we camldress that at sentencing.

Id. at 8.

The trial court then advised Petitioner of the rights that he was waiving by pleading no
contest. Petitioner understood that he was waikiagights by pleading no contest. Id. at 8-10.
Petitioner confirmed that he haeviewed the plea agreement, titatvas complete, and that no
other promises were made to him other tharoties placed on the record. Petitioner denied that
he had been threatentml plead no contestld. at 11-12. The trigudge explained the plea
agreement, indicated that second-degtemme invasion was delony punishable by
imprisonment for not more than 15 years. Petitiondicated that he agreed to the terms of the

plea agreement and had dissed them with higtarney. Id. at 12-14.



Petitioner’s sentencing was held on Februgrg2012. The prosecutor informed the court

that Petitioner’s habitual fourtmotice should have been a habittratd notice, ad a copy of the

amended notice charging Petitioner with being a third felony habitual offender was provided to

trial counsel. Trial counsel aggd that Petitioner should haveelm charged with being a third

felony offender, and not as aurth felony habitual offende/7/2012 Sentencingr. at 3-4

(Dkt. 9-8).
plea:
Id. at 4-5.

Defense counsel then informee fhdge that Petitioner wiged to withdraw his

Your Honor, | know the Gurt will recall at the time that | took this
plea | made a factual record, ahgoir dired my client with the
Court’'s permission regarding thgea. This was a case where
there was a plea bargain, themas a reduction from a home
invasion first to a home invasi@econd, and | made a factual -- a
record asking my client did heaognize that if he proceeded with
the plea that his guidelines at the time of sentencing could be
higher, lower, or the same of whiahad calculatedhem. At the
time | received the PSI [pre-sentence investigation report] |
recognized that the guidelines wdérigher than what we originally
looked at. | went over to the jahd | spoke with my client, and |
went through line by line the PSI and the guidelines and the
sentencing guideline book. Whatdiscovered was, was that
because of some extensive (indiscernible) results we did not have
at the time of the pleat upped his guidelines from the 29 to the
43. | went through all of the prianisdemeanors with my client,
which he verified with me, and therefore his guidelines increased.
At that time my client indicated tme this is not what he agreed to
and that he wanted to withdrawshplea. | indicated to my client
that | had made a record indicey that his guidelines could be
higher, | cannot change his crimirt@btory, and that | did not feel
that the Court would, ifiact, allow him to withdraw his plea, but
that | would ask the Court if hCourt would consider allowing
him to withdraw his plea and allow him to go to trial on this
matter. | have asked the Courtla bench, and now I'm formally
placing it on the record that ngfient would like to withdraw his
plea.



The trial judge denied Petitioner's motion wothdraw his plea,observing that trial
counsel made a record at the plea hearing tleasehtencing guidelines ghit change, that they
could be higher or lower “but what would contrslthe guidelines as calculated at the time of
sentencing.” _Id. at 6. The judgedicated that he was “satisfi¢dat the plea in this case was
freely, knowingly, and voluntarily given, ¢trecord will reflect that.”_Id.

Petitioner informed the judge that hedhaeceived the notice of intent to seek
enhancement for a third offense from his lawged had reviewed the notice with counsel.
Petitioner acknowledged that he Haa prior convictions. The judgadvised Petitioner that, as
a result of his priocconvictions, the sentencéisat he faced regardy the underlying charges
would be enhanced. The judge addd Petitioner that, asresult of beingharged with being a
third felony habitual offender, he faced up3@ years in prison on ¢hhome invasion charge,
and that on the domestic violence charge, he fapetb four years in jgon. Petitioner stated
that he understood this and hdidcussed the matter with his lagvy Id. at 89. Petitioner’s
sentencing guidelines were 43 129 months. The judge sentenced Petitioner within the
guidelines to concurrent prison terms of six3® years’ imprisonment for the home invasion
conviction, and 30 months to four years for thendstic violence, third offense. Id. at 11.

Petitioner’s conviction and sentence wafrmed on appeal._ People v. Duncan, No.

311786 (Mich. Ct. App. Sept. 14, 2012) (Dkt. 9-18gve denied, 823 N.W.2d 573 (Mich. 2012)
(Dkt. 9-13).
Petitioner filed a post-conviction motion foglief from judgment (Dkt. 9-9), which was

denied by the trial court. People v. [@an, No. 11-238903-FH, Op. & Order (Oakland Cnty.

Cir. Ct. Dec. 5, 2013) (Dkt. 9-11pPetitioner did not appeal thienial of the post-conviction

motion.



Petitioner seeks a writ of habeas corpus (Ot In his petitionPetitioner raises the
following claims:

Was petitioner denied his due preseights to withdraw his plea
when he not informed of the maximum enhanced penalty?

Pet. at 6 (cm/ecf page). In the memorandansupport of his petitin, Petitioner raises the
following claim:

Where defendant met the requirents of the court rule by
establishing before sentencing tha& plea was based on a material
misunderstanding of the sentencogdelines and withdraw of the
no[lo] contendere plea was in the interest of justice, the trial
court’s refusal to set aside theealwas an abuse of discretion.

Pet. at 19 (cm/ecf page).
[11. STANDARD OF REVIEW
Title 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA”), Pub. L. No. 104-132, 11%tat. 1214, imposes the following standard
of review for habeas cases:
An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment afState court shall not be
granted with respect to anyaain that was adjudicated on the
merits in State court proceedings unless the adjudication of the
claim —
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination thfe facts in light of the
evidence presented in the State court proceeding.

A decision of a state court is “contrary tokally established federalw if the state court

arrives at a conclusion oppositethat reached by the Supreme Court on a question of law, or if



the state court decides a case differently tthen Supreme Court has on a set of materially

indistinguishable facts. Williams v. Tay|ds29 U.S. 362, 405-406 (2000). An “unreasonable

application” occurs when “a state-court decistonmeasonably applies the law of [the Supreme
Court] to the facts of a prisoner’s case.” &t.409. A federal habeasurt may not “issue the
writ simply because that court concludes innidgpendent judgment that the relevant state-court
decision applied clearly estalfied federal law erroneously mrcorrectly.” 1d. at 411.

The Supreme Court has explained that a “fedsoaltt’s collateral review of a state-court
decision must be consistent witie respect due state courts in tederal system.” Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003). Thus, theD&A “imposes a highlyleferential standard
for evaluating state-court rulings, and demands state-court decisions be given the benefit of
the doubt.” _Renico v. Lett, 559 U.S. 766, 773 (20@jptation marks and citations omitted). A
“state court’'s determination that claim lacks merit precludesdieral habeas relief so long as
fairminded jurists could disagrem the correctness tiie state court’s decision.” Harrington v.
Richter, 131 S. Ct. 770, 786 (20)(fjuotation marks). The Sugme Court has emphasized “that
even a strong case for relief does not mean the state court's contrary conclusion was
unreasonable.”_ld. (citation omitted). Furtheregrursuant to section 2254(d), “a habeas court
must determine what arguments or theorigspsrted or . . . could have supported, the state
court’s decision; and then it must ask whether jtassible fairminded jurists could disagree that
those arguments or theories are inconsistent théholding in a prior decision” of the Supreme
Court. Id. Habeas relief isot appropriate unless each grouhdt supported the state-court’s

decision is examined and found to be unreasenahtier the AEDPA. See Wetzel v. Lambert,

132 S. Ct. 1195, 1199 (2012).



“If this standard is difficult to meet, that because it was meant to be.” Harrington, 131
S. Ct. at 786. Although 28 B.C. § 2254(d), as amended by the AEDPA, does not completely
bar federal courts from re-litigating claims thavé@greviously been rejected in the state courts,
it preserves the authority for a federal court to ghaeas relief only “icases where there is no
possibility fairminded jurists add disagree that the state coairdecision cordicts with” the
Supreme Court’s precedents. Id. Indeed, section 2254(d) “reflects the atdvalieas corpus is
a guard against extreme malfunctions in the statminal justice systems, not a substitute for
ordinary error correction through appeal.” (duotation marks omitted). Thus, a “readiness to
attribute error [to a state court] is inconsistesith the presumption #t state courts know and

follow the law.” Woodford v. Viscotti, 537 U.Q.9, 24 (2002). Therefore, in order to obtain

habeas relief in federal courtstate prisoner is reqed to show that the state-court’s rejection
of his claim “was so lacking in justificatiothat there was an errowvell understood and
comprehended in existing law beyond any polsilfor fairminded disagreement.” Harrington,
131 S. Ct. at 786-787.

Lastly, a federal habeas court must pres the correctness of state court factual
determinations. See 28 U.S&2254(e)(1). A petitioner mayhbet this presumption only with

clear and convincing evidence. WarrersSwmith, 161 F.3d 358, 360-61 (6th Cir. 1998).

The Michigan Court of Appesldenied Petitioner’s application for leave to appeal in a
form order “for lack of merit in the grods presented.” The Michigan Supreme Court
subsequently denied Petitioner leave to appeal standard form order without any extended
discussion. Determining whetharstate court’s decision resulttedm an unreasonable legal or
factual conclusion, as auld warrant federal habeas reliefipes not require that there be an

opinion from the state court thatm@ains the state court’s reasoning. Harrington, 562 U.S. at 98.



“Where a state court’'s decision is unaccomparbg an explanation, ghhabeas petitioner’s
burden still must be met by showing there wasemsonable basis for the state court to deny
relief.” 1d. In fact, when a habeas petitioner has presented a federal claim to a state court and
that state court has denied relief, “it may bespimed that the stateurb adjudicated the claim

on the merits in the absence of any indication atesiaw procedural princigs to the contrary.”

Id. at 99. That presumption may be overcome avihen there is a reason to think that some
other explanation for the state courtecdsion is more likely.Id. at 99-100.

In the present case, the AEDPA deferentiahgdard of review applies to Petitioner’'s
case, where the Michigan CourtAppeals rejected Petitioner’'s appeal “for lack of merit in the
grounds presented,” and the MicalgSupreme Court subsequerdbnied leave to appeal in a
standard form order, because these orders amduata decision on the merits. See Werth v.
Bell, 692 F. 3d 486, 492-494 (6th Cir. 2012).

IV. ANALYSIS

A. Merits

Petitioner claims that he should have b@emmitted to withdraw his no-contest plea
because he was not informed of the maximum penalty for the sentencing enhancement as a third
habitual offender. Petitioner further claims that he was entitled to withdraw his plea because he
believed that the sentencing guidelines on theehmwasion charge would be 29 to 43 months,

and because the plea agreement raterg only a 15-year maximum sentence.

At the outset, Petitioner has no federal ¢dusonal right or abslite right under state
law to withdraw his no contest plea. SeeaAt v. Burt, 471 F. Supp. 2d 835, 843 (E.D. Mich.

2007). Therefore, unless the plea violated a glesstablished constitwhal right, whether to



allow the withdrawal of a criminal defendant’s guilty or no contest plea is discretionary with the

state trial court._See Hoffman v.n&s, 159 F. Supp. 2d 648, 655 (E.D. Mich. 2001).

The only question on collateral review of a guilty plea is whether the plea was counseled

and voluntary. _United States v. Broce, 488 W83, 569 (1989). Therefore, the specific

guestion for this Court is whether Petitiorserio-contest plea was voluntary and intelligent.
Hoffman, 159 F. Supp. 2d at 655. “A plea of gu[lly no contest] is constitutionally valid only

to the extent it is ‘voluntary’ and ‘intelligéfi Bousley v. United States, 523 U.S. 614, 618

(1998) (quoting Brady v. United States, 397 U.S. 742, 748 (1970)). A guilty or no-contest plea

is voluntary if the accused understands théunea of the charges against him and the

constitutional protections that he isiwag. Henderson v. Morgan, 426 U.S. 637, 645 n.13

(1976). A plea is knowing and intelligent if itd®ne “with sufficient awareness of the relevant

circumstances and likely cortgeences.”_Brady v. United Seést 397 U.S. 742, 748 (1970). The

defendant must also be aware of the maxinsemtence that can be imposed for the crime for

which he or she is pleading guilty or no astt King v. Dutton, 17 F.3d 151, 154 (6th Cir.

1994).
When a petitioner brings a federal habeas petition challenging his plea of guilty or no
contest, the state generally satisfies its burtg producing a transcript of the state-court

proceedings showing that the plea was maaentarily. Garcia v. Johnson, 991 F.2d 324, 326

(6th Cir. 1993). The factual findings of a state court that the guilty plea was properly made are
generally accorded a presungptiof correctness. Petitioner stiovercome a heavy burden if
the federal court is to overtuthese findings by the state courtd. Additionally, a habeas

petitioner bears a heavy burdenrebutting the presumption thiis or her guilty or no-contest

10



plea, as evidenced by theepl colloquy, is valid._Myers \&traub, 159 F. Supp. 2d 621, 626

(E.D. Mich. 2001).
It is only when the consensual character of a guilty or no-contest plea is called into

guestion that the validity o guilty plea may be impaired. Mabry v. Johnson, 467 U.S. 504,

508-509 (1984). A plea of guilty entered by one fully aware of the direct consequences,
including the actual valuef any commitments made to him Hye court, prosecutor, or his or
her own counsel, must stand unless induced by threats (or promises to discontinue improper
harassment), misrepresentation (including unfeffilor unfulillable pronses), or, perhaps, by
promises that are by their nature impropehaging no proper relationghtto the prosecutor’s
business (i.e., bribes). Id.
Petitioner initially contends that his pleaould have been set aside because the judge
failed to advise him at the time of his initial pleathe underlying chargethat he could face a
maximum sentence of 30 years for the home invasion charge as a third felony habitual offender.
A trial judge’s failure to advise a crimindéfendant about the maximum possible penalty
that he or she could receive from pleading guwlt no contest, standj alone, does not require

that the plea be set aside. See RigginsleMackin, 935 F.2d 790, 795 (6th Cir. 1991). “A

defendant may learn of information not relayedhitm by the trial court from other sources, such
as his attorney.”_Id.

The prosecutor initially filé a notice of intent to seeksentence enhancement charging
Petitioner with being a fourth felony habitudlemder. The notice indicated that Petitioner faced
up to life in prison on the winal first-degree home ing@&on charge. _See 11/3/2011 Notice
(Dkt. 9-4). At the time of the plea, Petitionadicated that he reviewdte notice of intent to

seek sentence enhancement, charging Petitioitbrbging a fourth felony habitual offender,

11



with his attorney prior to pleading no cest and understood the prsins on that form.
1/17/2012 Plea Tr. at 7. The judg@s about to explain the penalties for being a fourth felony
habitual offender when Petitionertounsel interruptethe judge and indicated that the parties
would take up the habitual offender chargesantencing because there was a dispute over
whether Petitioner was only a third habitual offendet. at 8. However, at the time of his plea,
Petitioner had been made aware by the originat@®f intent to seek sentencing enhancement,
which he reviewed with his counsel, thet faced a possiblife sentence.

At sentencing, the parties agreed to atheéhe supplemental notice to reflect that
Petitioner was only a third habitual offenddpetitioner acknowledgedkceiving a copy of the
notice of intent to seek enhancement for adtliffense from his lawyer and had reviewed the
notice with counsel. The trialiglge at that point adsed Petitioner that hiaced up to 30 years
in prison on the second-degree home invasion cliardeeing a third felony habitual offender.

Petitioner was aware, at the time that he pdaab contest to the underlying charges, that
he faced a possible life senteri€ehe received a sentence enhancement as a fourth habitual
offender. Thus, the court’s failure to advise him at the time of his plea that he faced up to 30
years in prison if convicted only of being arthhabitual offender wald not render his plea
involuntary. Because Petitioner svariginally informed by counséhat he faced a possible life
sentence if convicted as a fouftHony habitual offender, Petitioné not entitled to withdraw
his plea because he does not allege that hedwmilhave pleaded no contest had he known that

the maximum penalty was only 30 years if convicésda third habitual offender. See, e.g.,

United States v. Kennedy, 493 F. App’x 615, 616 (@ith 2012) (defendant was not entitled to

withdraw plea based on court’s misstatemeat thaximum sentence was 15 years for offense

12



that carried a maximum five-year penalty, wher diefendant failed tchew that he would not
have pleaded guilty if he had been advised of the correct maximum sentence).

Petitioner next contends that his pleaswavoluntary because he believed that his
sentencing guidelines were only 294® months if he gaded no contest.

An unfulfilled state promise obtained in retufor a guilty plea will entitle a habeas
petitioner to habeas refi Myers, 159 F. Supp. 2d at 627. whver, a federal court sitting in
habeas review should not “lightly find megresentation in a plegreement.”_ld.

In the present case, the parties indicatetherrecord that the plea agreement consisted
of Petitioner pleading no contest to a reduced charge of second-degree home invasion and
domestic violence, third offense, in exchange for dismissal of the first-degree home invasion
charge. Petitioner acknowledged on the record that there were no other promises to get him to
enter his plea. Although Petitioner’s counsel indicated that he had gone over the sentencing
guidelines with Petitioner, counsalso indicated that the guidelines coblel lower or higher,
depending on additional variableRetitioner acknowledged thia¢ understood this. Nothing in
the record indicates that Petitioner vpasmised a specific guidelines sentence.

Absent extraordinary circumstances, or satmer explanation as to why a defendant did
not reveal other terms when specifically askedldoso by the trial court, a plea agreement
consists of the terms reveal@d open court, wher the trial court scpulously follows the

required procedure for taking tefendant’s plea. Baker v. Wied States, 781 F.2d 85, 90 (6th

Cir. 1986). Because a plea bargaircontractual in nature, itould violate established contract-
law standards to permit a defendant to attempgirtwve that a plea agreement is other than it
unambiguously appears on a thorougbard. _Id. Plea agreements &vebe strictly construed.

See United States v. Brummetg86 F.2d 720, 723 (6th Cir. 1986/ term of a plea agreement

13



“that is unambiguous on its face and agreed to byd#fendant in open court will be enforced.”

McAdoo v. Elo, 365 F.3d 487, 497 (6th Cir. 2008)oreover, the “Constitution does not require

judges to explain the meaning of . . . unagulbius terms during the plea colloquy in order to
combat alleged misinformation thatnet revealed on the record.” Id.

A “clear reading” of the plea agreemeshows that there was no promise by the
prosecutor or the trial judge a&h Petitioner would receive argence within the sentencing
guidelines range of 29 to 43 months. Petitioner tleggefore, failed to show that the original
terms of the plea agreement were breached bpribeecutor or the trial judge. Myers, 159 F.
Supp. 2d at 628. Moreover, Petitioner would notemgitled to relief on his claim, where
Petitioner expressly denied the existence of any off-the-recordiggerat the time of his plea

when queried by the trial judge. See®s v. Romanowski, 566 F. Supp. 2d 638, 647 (E.D.

Mich. 2008). In light of thedct that Petitioner wsaadvised by the trigldge, the prosecutor,
and defense counsel that the only plea agreemasthat the first-dege home invasion charge
would be dismissed in exchange for a plea teduced charge of second-degree home invasion
and the domestic violence chaydpetitioner has failed to showathhe reasonably believed that
he would receive a sentence within the seriten guidelines range a9 to 43 months by
pleading no contest. McAdoo, 36538 at 497. Because the pastidearly indicated the terms

of the plea agreement, and Petiter expressly denied the existerof any other promises at the
time of the plea, Petitioner is unable to show tiehad any reasonablelibéthat he would be

sentenced within the sentencing guidelines rarigg9 to 43 months, &€& Wright v. Lafler, 247

F. App’x 701, 705-707 (6th Cir. 2007).
To the extent that Petitioner claims that trial counsel misledim regarding the terms

of the plea agreement, a statairt's proper plea colloquy will ca any misunderstandings that a

14



Petitioner may have had about the consequeotédse plea. Ramos v. Rogers, 170 F.3d 560,

565 (6th Cir. 1999). Thus, a claim of ineffecti@ssistance of counsel predicated on allegedly
misleading information given by counsel about the terms of a plea agreement can never
constitute an “extraordinary circumstance” undekddawhen the court conducts a proper, clear,
and through plea colloquy. Id.

Finally, although Petitioner claims that he understood the plea agreement to guarantee
him a sentence within the guideds range of 29 to 43 monthsabeas relief should not be
granted by crediting a Petitionersubjective version of his und&msding of the plea bargain.

See Nichols v. Perini, 818 F.2d 554, 558-559 ®Gith 1987);_see also Doughty v. Grayson, 397

F. Supp. 2d 867, 881-882 (E.D. Mich. 2005). Petitiomeuld, therefore, not be entitled to the
withdrawal of his plea based on any claim that attorney gave him erroneous information
concerning the terms of the plea agreementratiretitioner was given the correct information
concerning the terms of the plea agreement byéiméencing judge at the time of the plea, and
Petitioner expressly denied theistgnce of other representatiasrspromises._See United States
v. Todaro, 982 F.2d 1025, 1029-1030 (6th Cir. 1993). Accordingly, the Court concludes that
Petitioner is not entitled toabeas relief on his claims.

B. Certificate of Appealability

Before Petitioner may appeahis Court's dispositivedecision, a agificate of
appealability must issue. S28 U.S.C. 8 2253(c)(1)(A); Fed. Rpp. P. 22(b). A certificate of
appealability may issue “only the applicant has made a substdrghowing of the denial of a
constitutional right.” 28 U.S.G 2253(c)(2). When a court rejects a habeas claim on the merits,
the substantial showing threshold is met if freditioner demonstrates that reasonable jurists

would find the district court’'sssessment of the constitutiordhim debatable or wrong. See

15



Slack v. McDaniel, 529 U.S. 473, 484 (2000). *“A petitioner satisfies this standard by

demonstrating that . . . jurists could conclutie issues presented are adequate to deserve
encouragement to proceed furtheMiller-El, 537 U.S. at 327. In apphg that standard, a
district court may not conduct allfimerits review, but must limit its examination to a threshold
inquiry into the underlying merf the petitioner’s claims.__Icat 336-337. “The district court
must issue or deny a certificate of appealabiithen it enters a final order adverse to the

applicant.” Rules Governing § 2254 Cases, Rul@), 28 U.S.C. foll. § 2254; Castro v. United

States, 310 F.3d 900, 901 (6th Cir. 2002).

Having considered the matter, the Court dodes that Petitioner has failed to make a
substantial showing of the dehiof a constitutional right. Accordingly, a certificate of
appealability is not waanted in this case.

C. Leaveto Proceed on Appeal In Forma Pauperis

Although the Court denies a aéidate of appealabty to Petitioner,the standard for

granting an application for leave to proceed imfa pauperis (“IFP”) is bower standard than the

standard for certificates of appealalilitoster v. Ludwick, 208 F. Supp. 2d 750, 764 (E.D.

Mich. 2002) (citing_United States v.ovngblood, 116 F. 3d 1113, 1115 (5th Cir. 1997)).

Whereas a certificate of appealability may only be granted if a petitioner makes a substantial
showing of the denial of a constitutional rightcaurt may grant IFP status if it finds that an
appeal is being taken in good faith. Id. at 765%:728 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a).
“Good faith” requires a showing thélte issues raised are noivéous; it does not require a
showing of probable success on the merits. dfp208 F. Supp. 2d at 765. The Court concludes
that an appeal in this caseutm be taken in good faith. Theoe€, the Court gmts Petitioner

permission to proceed IFP on appeal.

16



V.CONCLUSION
For the reasons stated abottlee Court denies the petitidior writ of habeas corpus
(Dkt. 1). The Court decline® issue Petitioner a certificatd appealability, but the Court

grants Petitioner permission to proceed on appeal in forma pauperis.

SO ORDERED.
Dated: October 26, 2015 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documeas served upon counsel of record and
any unrepresented parties via the Court's ECFe8ysb their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on October 26, 2015.

s/KarriSandusky
Case Manager
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