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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DANNY KOOLE, an individual,
and STACI KOOLE,

Case No. 14-13976
Plaintiffs,

Paul D. Borman
V. United States District Judge

WELLS FARGO BANK, NA,

Defendant.
/

ORDER DENYING PLAINTIFES’ MOTION
FOR A TEMPORARY RESTRAINING ORDER OR, IN THE ALTERNATIVE,
FOR A PRELIMINARY INJUNCTION (ECF NO. 8)

This matter is before the Court orafitiffs Danny and Staci Koole’s Motion
for a Temporary Restraining Order or, In the Alternative, for Preliminary Injunction
Enjoining Foreclosure Sale. (ECF N®.) Defendant Wells Fargo Bank N. A.
(“Wells Fargo”) has filed a response (EGI6. 11) and the Court held a telephonic
hearing on the matter on May 15, 2015. For the reasons that follow, the Court
DENIES the motion for preliminary injunctive relief.
I BACKGROUND

Plaintiffs filed this Complaint itcenesee County CirtlCourt on August 25,

2014, alleging wrongful foreclosure (Couint breach of contract (Count Il) and
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fraudulent misrepresentationg@nt I11). Wells Fargo removkthe case to this Court
on October 15, 2014. (ECF No. 1 NotmeRemoval and Complaint.) The Court
issued a Scheduling Order on Decembe@24, setting forth a discovery cutoff date
of March 6, 2015, and agspositive motion deadline of May 8, 2015. (ECF No. 6,
Civil Case Management and Scheduling Order.)

On May 5, 2015, after the close ofsdovery and just days before the
dispositive motion deadline, Plaintiffdefd an Emergency Motion for Temporary
Restraining Order or, In the Alternativiar a Preliminary Injunction Enjoining
Foreclosure Sale. (ECF No. 8.) Plaintiffgdtion asserted thafaereclosure sale was
scheduled for May 6, 2015, although the motion attached no exhibits whatsoever that
would indicate this to be the case, oattlvould even indicate that foreclosure by
advertisement of their property had beatated. The Court Hé a telephonic status
conference with the parties on MayZ815, during which Wells Fargo agreed to
maintain the status quo with respect to Ritgiproperty. The Courtissued an Order
that same day reflecting what hadcarred during the May 5, 2015, telephonic
conference and set May )15, for a follow up telephoneonference to take up the
merits of the motion for a temporary restiagorder. (ECF N, Order.) On May
14, 2015, Wells Fargo filed its responsetie motion for a temporary restraining

order. (ECF No. 11.) On May 12015, the telephonic hearing took place as



scheduled. The Court learned at the mgatihat Plaintiffs last made a payment on
their Loan sometime in 2010. For theasons that follow, the Court DENIES
Plaintiffs’ motion for injunctive relief.
I1.  STANDARD OF REVIEW

A preliminary injunction is “an extraordinary remedy that may only be awarded
upon a clear showing that the plifinis entitled to such relief.”"Winter v. Natural
Resources Defense Council, Ire55 U.S. 7, 22 (2008) (cttan omitted). Plaintiff
bears the burden of demonstrating entitlenb@pteliminary injunctive relief and the
burden is substantial.eary v. Daeschnef28 F.3d 729, 739 (6th Cir. 2000). Such
relief will only be granted wher“the movant carries his or her burden of proving that
the circumstances clearly demand iDVverstreet v. Lexington-Fayette Urban County
Gov't, 305 F.3d 566, 573 (6th Cir. 2002). Whmansidering a motion for injunctive
relief, the Court must balance the followifactors: (1) whether the movant has a
strong likelihood of success on the mer{®) whether the movant would suffer
irreparable injury absent preliminaryjunctive relief, (3) whether granting the
preliminary injunctive relief wuld cause substantial hatoothers, and (4) whether
the public interest would be served byamgfing the preliminary injunctive relief.
Certified Restoration Dry Cleaning Network, L.L.C. v. Tenke C&Jl F.3d 535,

540 (6th Cir. 2007). “These factors are narpguisites, but aractors that are to be



balanced against each otheOverstreet305 F.3d at 573. “The proof required for
the plaintiff to obtain a preliminary injution is much more stringent than the proof
required to survive a summary judgment motiobéary, 228 F.3d at 739. Plaintiff
must do more than just “create a jury sswand must persuade the court that it has
a likelihood of succeeding on the merits of its clainid. “This is because the
preliminary injunction is an extraordinalgmedy involving the exercise of a very far-
reaching power, which is to be appliedly in [the] limitedcircumstances which
clearly demand it."ld. (internal quotation mark$d citation omitted) (alteration in
original). “Although no one factor is cantling, a finding that there is simply no
likelihood of success on the merits is usually fat@dnzales v. Nat’l Bd. of Medical
Examiners225 F.3d 620, 625 (6th Cir. 2000). eBe same factors are considered in
evaluating whether to issue angorary restraining ordeOhio Republican Party v.
Brunner, 543 F.3d 357, 361 (6th Cir. 2008).

Plaintiff must demonstrate that it likely to suffer irreparable harm in the
absence of an injunctionSee Winter555 U.S. at 22 (“Our frequently reiterated
standard requires plaintiffs seeking preliamnrelief to demonsate that irreparable
Injury is likely in the absence of an injunctian.. Issuing a preliminary injunction
based only on a possibility of irrepata harm is inconsistent with our

characterization of injunctive relief @ extraordinary remedy that may only be



awarded upon a clear showing that the plHirstientitled to such relief.”) (emphasis
in original) (internal citations omitted). “The ‘key word’ in determining the extent of
an injury sufficient to support the award iajunctive relief is‘irreparable.” Mere
injuries, however substantial, are not enowRgtther, ‘the harralleged must be both
certain and immediate, ratheathspeculative or theoretical Hudson v. Carus@48
F. Supp. 2d 721, 730 (W.D. Mich. 2010) (quotMighigan Coalition of Radioactive
Material Users, Inc. v. Griepentro@45 F.2d 150, 154 (6th Cir. 1991)).
[11. ANALYSIS

Although discovery in this case is complete, Plaintiffs’ motion attaches no
affidavits or other documentary evidencetpport the claim that they are entitled to
the extraordinary remedy of injunctiveliet. The Complaint itself attached no
exhibits and offers little in #hway of detail that would aible the Court to determine
to any reasonable degree of certainty whelaintiffs have a substantial likelihood
of succeeding on the claims set forthtire Complaint. Defendant’'s Response
attaches some documents, including the Ndi@tgage and a series of forbearance

agreements and loan modifications and related correspontlence.

! Many of these documents, although not attachedt@tmplaint, are referred to in the Complaint
and are central to the claims in Plaintiffs’ Cdeapt. Accordingly, the Court may consider such
documents, and any matters of public record thaapeto the allegations of Plaintiffs’ Complaint,
many of which are attached to Defendant'osse, without converting the motion to one for
summary judgmentSee Greenberg v. Life Ins. Co. of Virgini&7 F.3d 507, 514 (6th Cir. 1999);
Commercial Money Citr., Inc. v. Illinois Union Ins. .C608 F.3d 327, 336 (6th Cir. 2007).
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Taking together the allegations oét@omplaint and the documents submitted
by Defendant in response to Plaintiffs’ timm for injunctive relié documents which
were either referred to in the Complaintoe central to the clais in the Complaint,
the following facts appear uncontested. On August 23, 2008, Plaintiffs obtained a
mortgage loan (“the Loan”) from Metro Finance in the amount of $123,972.00
evidenced by a Note dated August 23, 20@ompl. T 3; Def.’s Resp. Ex. A, Note.)
As security for repayment of the Not®laintiff executed a Mortgage (“the
Mortgage”). (Def.’s Resp. Ex. B, Mortgage.) The Mortgage was recorded with the
Genesee County Register of Deeds on Seme®, 2008. (Def.’s Resp. Ex. B.)
Shortly thereafter, at least as eaaly January, 2009, Plaintiffs were having
difficulty meeting their obligations underdiNote and contacted Defendant to obtain
some form of relief from their financial bigations under the Note. What followed
was a series of forbearance and loan meatilon agreements. (Pls.” Compl. 17, 19;
Def.’s Resp. Ex. C-E.) Plaintiffs’ finaffert to meet their obligations under the Loan
was an offer in May, 2015, of a short sale of the home in the amount of $52,500.
(Def.’'s Resp. Ex. H.) The balance daed owing on the Loan at the time was
approximately $139,000.00. (Pls.” Comfil.6; Def.’'s Resp. Ex. E.) Defendant
declined the short sale, which represemtdédction of the outstanding loan balance.

(Def.’s Resp. 5; Ex. 1.)



According to Defendant, following thejeetion of the bort sale, Defendant
transferred the case to Attorneys Trott &offrwith instructions to proceed with a
judicial foreclosure in state court. (Def.’s Resp. 5.) Before Trott & Trott had the
opportunity to file that action, Plaintiffded a Complaint in Genesee County Circuit
Court that has now been removed to thesi€. According to Defendant, at the time
that Plaintiffs filed this Complaint seelkj to halt a foreclosure by advertisement, no
foreclosure by advertisement had been initiatdd. The Court was informed at the
May 15, 2015 hearing on this matter that Fhaintiffs last made a payment on their
Mortgage Loan sometime in 2010.

A. Likelihood of Successon the Merits

The essence of Plaintiffs’ Complaintieat Defendant should have done more
to offer Plaintiffs a loan modification thatas acceptable to the Plaintiffs. Plaintiffs’
counsel reiterated this gviance at the telephonic haag on May 15, 2015, stating
that Plaintiffs were interested in stagiin the home if Defend&would offer a loan
modification that was acceptable to the Riffsm The Court concludes that Plaintiffs
have failed to establish alsstantial likelihood of success on the merits of their claims

warranting the issuance of injunctive relief.



Plaintiffs’ motion for injunctive relief deotes two paragraphs to a discussion
of the likelihood that they will succeed on therits of their three-count Complaint.
Those paragraphs do nothing more thanfagh the legal standard governing the
likelihood of success analysis. (ECF Ng.15-16.) Plaintiffs do not separately
discuss the likelihood of success on any ohthe three Counts of their Complaint
and indeed the motion does not discuss the nei&intiffs’ particular claims at alll.
Rather than discuss the likelihood of success on the merits of the claims in their
Complaint in this section of their brig®laintiffs urge the Gurt to consider that
Plaintiffs will suffer irreparable harm.

Plaintiffs bear the burden of establispitheir entitlement to the extraordinary
remedy of injunctive relief. Itis not up the Court to devise a likelihood of success
argument for the Plaintiffs that they hawet endeavored to develop themselves.
When given the opportunity speak to this issue at the telephonic hearing on this
matter, Plaintiff's counsel mely added that Plaintiffdoved the house and want to
keep it,” but that they could not afford tlean modification that they had last agreed
to and which Defendant hatcepted. There was no attempt to proffer a substantive
argument in support of the bald assertiat tlaintiffs were likely to succeed on the
merits of their claims. Accordingly, th@ourt finds that Plaintiffs have failed to

establish a likelihood of success on the merits of their Complaint and this factor



therefore weighs heavily against granting the requested injunctive relief.

B. IrreparableHarm

Plaintiffs urge the Court to find that the absence of the requested injunctive
relief preventing Defendant from moving forward with the foreclosure sale of their
home, they will suffer irreparable harm. Rk#i's must demonstrate that irreparable
injury is likely in the absence of an injunction, not just that passible Winter,
supra 555 U.S. at 22. The Court finds that Rtdfs have failed to establish that they
are likely to suffer irreparable harm in thlesence of the requested injunctive relief.
If the foreclosure sale of their home doascur, they will have the six month
redemption period within which to attentptredeem their property or make other
living arrangementsSee Livonia Prop. Holdings, LLC v. 12840-12976 Farmington
Road Holdings, LLC399 F. App’x 97, 104 (6th Cir. 2010) (finding that district court
did not clearly err in concluding that pléfhdid not face a threat of irreparable harm
from impending foreclosure sale where ptéf still had the right to redeem)See
also Sheldon v. Vilsachklo. 11-10487, 2011 WL 611891,*&(E.D. Mich. Feb. 11,
2011) (“Because Plaintiff is permitted to emun the property after the sale, she has
not shown that irreparable harm will occuttad time of the foreclosure sale.”) (citing
Livonia Prop. Holdings, LLC \12840-12976 Farmington Road Holdings, LLAQ7

F. Supp. 2d 724, 740-41 (E.D. Mich. 2010)).



This Court previously has recognizeatHhin certain circumstances the threat
of eviction and the realistic prospect of helassness constitute aght of irreparable
harm and satisfy the first prong of thettéor preliminary injunctive relief.”'Smith v.
State Farm Fire and Cas. G&37 F. Supp. 2d 702, 714.CE Mich. 2010) (internal
guotation marks and citation omitted). Nalsevidence has been presented here. In
fact, no evidence, in the form of affidessor otherwise, accompanies Plaintiffs’
motion for injunctive relief in this caseahwould establish a realistic threat of
irreparable harm. In fact, in their motidPlaintiffs assert that they “remain ready,
willing and able to pay back the arrearagegheir loan by way of a repayment plan
or loan modification.” (ECF No. 8, PlsMot. 19.) “Plaintiff[s] do[] not provide
evidence that [they] would not be ablatftord alternate housg and do[] not explain
why monetary compensation would beadequate should [they] be required to
relocate.” Sheldon2011 WL 611891, at *3 (alterations added).

Plaintiffs also mention that they have a son with cerebral palsy and that
“relocating him would cause him unnecessamyotional and physical stress.” PIs.’
Mot. 19. The Court is of course sympdtbeo Plaintiffs’ situation but notes that
Plaintiffs apparently wen&illing to relocate their son had the bank accepted the short
sale that Plaintiffs proposed in May, 20Baintiffs do not explain why the stress to

their son caused by relocating six monfittsn now would be any greater than it
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would have been had the sheale that Plaintiffs themselves proposed been accepted
by the Defendant.

The Court finds that Plaintiffs haviailed to carry their heavy burden of
establishing a likelihood that they will suffenmediate and irreparable harm in the
absence of the extraordinamyunctive relief they seekpal this factor standing alone
is sufficient to deny the requested injunctive reli€ee Lucero v. Detroit Public
Schools 160 F. Supp. 2d 767, 801 (E.D. Mich. 2001) (“A showing of probable
irreparable harm is the single most inaot prerequisite for the issuance of a
preliminary injunction.”) (internatjuotation marks and citation omitted).

V. CONCLUSION

Despite that discovery in this case is now closed, Plaintiffs’ motion for the
extraordinary remedy of injunctive reliefro@s without a shred of evidentiary support
or argument as to why thaye likely to succeed on any aofegheir three claims. Nor
does the motion demonstrate in what manner Plaintiffs will face irreparable harm if
the injunction does not issue. Plaintifislure to establish either a substantial
likelihood of success on the merits or theelikood that they will suffer irreparable
harm in the absence of an injunction nettatss denial of their motion for injunctive

relief.
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Accordingly, the Court DENIES Plaintiffs’ motion for injunctive relief.

IT IS SO ORDERED.

s/Paul D. Borman
PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

Dated: May 27, 2015

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing order was served upon each
attorney or party of record herein bgetronic means or fitglass U.S. mail on May
27, 2015.

s/Deborah Tofil
Case Manager
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